	
	


EXHIBIT 5
Title IV-E Agreement Between The 

Alabama Coushatta Tribe of Texas and  

The Department of Family &  Protective Services

REQUIREMENTS FOR TITLE IV-E FUNDED FOSTER CARE ASSISTANCE
Eligibility for Title IV-E Foster Care benefits is controlled by Title IV-E, federal regulations and the following DFPS rules.  
NOTE:  For the limited purpose of children who are the subject of this Agreement, the following rules are modified below to reflect the role of the Tribe and Tribal law.  Each rule section affected is underlined below, with corresponding changes in italics following each rule.   In addition, references to benefits not the subject of this Agreement are stricken for clarification.  
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For purposes of this Exhibit, the Tribe refers to the Alabama-Coushatta Tribe of Texas.  
§700.315. Foster Care Assistance.

     (a) There are three types of foster care assistance provided to eligible children:

(1) Title IV-E foster care assistance; 

  
(2) State-paid foster care assistance; and 

  
     (3) Medical Assistance Only (MAO). 
     (b) The Title IV-E foster care assistance program provides foster care maintenance payments and Medicaid coverage to children who meet the requirements contained in §700.316 of this title (relating to General Eligibility Requirements for Foster Care Assistance) and who meet all eligibility requirements for payment of Title IV-E foster care maintenance payments under Title IV-E of the Social Security Act.

(c) The state-paid foster care assistance program provides foster care maintenance payments and Medicaid coverage to children who meet the requirements contained in §700.316 of this title but are not eligible for Title IV-E foster care assistance. 


(d) MAO provides Medicaid benefits to children who meet the requirements contained in §700.316(b) of this title but are not otherwise eligible for Title IV-E or state-paid foster care assistance.


(e) Other financial resources to which a child is entitled must be used before any type of foster care assistance is used to pay for the cost of a child's foster care, as provided in §700.330 of this title (relating to Billing and Payment for Foster Care Assistance).

§700.316 General Eligibility Requirements for Foster Care Assistance
 (a) A child or young adult must meet all of the following criteria to be eligible for Title IV-E [or state-paid] foster care assistance. 
  (1) Responsibility for placement and care.  Except as provided in subsection (C) of this section, the Texas Department of Family and Protective Services (DFPS) must have 
responsibility for the child's placement and care. This requirement is met if:   
  (1) Responsibility for placement and care. The Tribe must have responsibility for the child's placement and care. This requirement is met if: 

    (A) The child is placed in DFPS's managing conservatorship by written court order issued under Title 5, Texas Family Code;     
    (A) The child is placed in the Tribe's legal custody by written court order issued under Tribal law; 

    (B) DFPS takes possession of the child under Texas Family Code Chapter 262; 

    (B) The Tribe takes possession as permitted under the Tribal Children's Code;

   (C) The child lives with his minor parent, and the minor parent is in DFPS's managing conservatorship. The child and the minor parent must reside together in the same foster family home or residential child-care operation
   (C) The child lives with his minor parent, and the minor parent is in the Tribe's legal custody.  The child and the minor parent must reside together in the same foster family home.
   (D) The young adult was in DFPS's conservatorship on the day before turning 18, has signed a voluntary Extended Foster  Care Agreement, and meets all of the eligibility requirements in §700.346 of this title (relating to Extended Foster Care) or; 

  (D) The young adult was in the Tribe's custody on the day before turning 18, has signed a voluntary Extended Foster  Care Agreement, and meets all of the eligibility requirements in §700.346 of this title (relating to Extended Foster Care) or;
  (E) The child lives with a parent who is receiving extended foster care assistance, except that in some instances the parent may be required to apply for Medicaid on the child's behalf.

(2) Age.  The child must be under 18 years old, unless he or she qualifies for extended foster care assistance under §700.346 of this title.

     

(3) Placement.  The child must be receiving care in a placement that:

(A) Meets the definition of "foster family home: or "child-care institution" as those terms are defined by 42 U.S.C. §672(c); and

(B)  Is approved by DFPS.  If the child is in foster family care and the foster family moves out of state with the agreement of DFPS, the child's eligibility for foster care assistance will be reviewed every 90 days for continued DFPS approval and to determine continued eligibility.  

(3) Placement.  The child must be receiving care in a foster home licensed by the Tribe.  
       

(b) In order to qualify for Medical Assistance Only (MAO), a child must meet the following requirements: 

  (1) DFPS must have responsibility for the child's placement and care, as defined in subsection (a)(1) of this section. The child may be in a licensed or unlicensed placement, as long as he or she remains in DFPS's managing conservatorship and is not eligible for Medicaid through another program. 

  (2) The child must be under the age of 18 years. 

(c)  A young adult who was previously under the placement and care of DFPS on the day before turning 18 and who is under guardianship of the Department of Aging and Disability Services (DADS) on or after turning 18 is eligible for continued foster care maintenance payments as provided under §700.346 of this title except that:

(1) Once the guardian has been appointed, DFPS will file a notice of termination of the family court's jurisdiction, and the guardian is not required to agree to an extension of the family court's jurisdiction, under Texas Family Code Chapter 263, Subchapter G, as the probate court has continual oversight of the young adult's case;


(2)  Case management, including monthly caseworker visits, are handled by the DADS guardian; and


(3) The young adult does not sign a Voluntary Extended Foster Care Agreement; rather the guardian agrees to the appropriateness of the extended foster care placement on the young adult's behalf and complies with any corresponding documentation requirements DFPS may establish.

Notwithstanding any other provision in this section, a child is not eligible for foster care assistance, including any costs associated with the provision of medical care, if:


(1) DFPS was named conservator of the child (or the minor parent of a child described in subsection (a)(1)(C) in a legal proceeding in which DFPS did not seek to be awarded managing conservatorship of the child;


(2) The child is placed in a detention center or facility awaiting a detention hearing; or


(3) The child is placed by a court having juvenile justice or criminal jurisdiction in a public institution as defined at 42 CFR§ 435.1009, or a residential child-care facility as defined in Human Resources Code §42.002, as the result of a juvenile justice or criminal proceeding, adjudication, or conviction.  
(e)  For the purposes of this subchapter, references to the term "child" also refer to a young adult who is receiving extended foster care assistance as provided in § 700.346 of this title, unless the context clearly indicates otherwise.  

§700.320. Eligibility in Medical Facilities before Placement.


(a) A child in a medical facility is eligible for medical assistance only (MAO) if:



(1) The child meets the general eligibility requirements specified in §700.316(b) of this title (relating to General Eligibility Requirements for Foster Care Assistance); and



(2) DFPS plans to place the child outside the home in a residential child-care facility or relative placement as soon as the child leaves the medical facility. DFPS must proceed with the planned placement unless there is a change in the court order or some other event occurs that clearly precludes making the placement.


(b) The child's eligibility for foster care assistance commences on the date DFPS takes possession of the child pursuant to Chapter 262, Texas Family Code.

     

	§700.323 Continuation of Foster Care Payments During Absences from Care

	(a) Under certain circumstances, the Texas Department of Family and Protective Services (DFPS) will continue to make foster care payments to a provider on behalf of a child who is no longer in that provider's care, in order to reserve space for the child's anticipated return to that provider at a date in the near future. The maximum duration of continued payments to the provider during a child's absence is subject to the limitations set forth in this section. 

(b) Payments to a provider for foster care during a child's absence will only be made if each of the following conditions are met: 

  (1) DFPS plans to return the child to the provider at the end of the absence; 

  (2) The provider agrees to reserve space for the child's return for as long as payments are made in the child's absence; and 

  (3) DFPS is not making foster care payments on behalf of this same child to any other provider during the child's absence. 

(c) If a child is temporarily absent from an emergency shelter or other provider contracted to provide emergency care, DFPS may continue to pay the provider for not more than five additional days during the child's absence. 

(d) If a child's is temporarily absent from non-emergency foster care, DFPS may continue to pay the foster care provider, if the payment is approved as follows:

 

	(1) The appropriate Child Protective Services (CPS) regional supervisor and program director must approve payment for an absence of not more than 14 days;

(2) The regional program administrator must approve payment for an absence between 15 and 30 days;

(3) The CPS regional director and the CPS Director of Placement must approve payment for an absence between 31 and 90 days; and

(4) In unusual circumstances, payments may continue for an absence of longer than 90 days with prior written approval by the CPS assistant commissioner or designee. 

(e)  A foster care provider with whom a child was placed prior to beginning a trial independence period, as defined in Texas Family Code, §263.601, is not entitled to a continuation of foster care payments during the trial independence period.


	
	


	


	

	
	


	§700.328 Foster Care Maintenance Payments

	(a) Other than in a catchment area in which the Department of Family and Protective Services (DFPS) contracts with a Single Source Continuum Contractor, all providers of 24-hour residential child care, including foster family homes verified by DFPS, general residential operations, residential treatment centers, independent foster family homes, independent foster group homes, Supervised Independent Living (SIL) providers, child-placing agencies, and any other entity that meets the definition of "child-care institution" under 42 U.S.C. § 672 must complete a contract or agreement with DFPS in order to receive foster care maintenance payments.

(a) All foster family homes licensed by the Tribe, must complete a contract or agreement with DFPS in order to receive foster care maintenance payments.

(b) DFPS's foster care rates are approved by the Health and Human Services Commission in accordance with 1 TAC §355.7103 (relating to Rate-Setting Methodology for 24-Hour Residential Child-Care Reimbursements) and 1 TAC §335.7105 (relating to Reimbursement Methodology for Supervised Independent Living Program).  Except as otherwise provided in these rules, the foster care payment rate is tied to the child's service level.
(c) Any entity that receives foster care maintenance payments in accordance with subsection (a) of this section must accept DFPS's Common Application for Placement of Children in Residential Child Care as the uniform assessment form and application for admission.
(d) General residential operations, residential treatment centers, independent foster family homes, independent foster group homes, SIL providers, Single Source Continuum Contractors, and child-placing agencies that receive payment from DFPS either directly or indirectly must submit cost reports in compliance with 1 TAC §335.7101 (relating to Cost Determination Process) and as specified in the entity's contract or agreement with DFPS. Failure to complete and submit a cost report is ground for placing a hold on payments to the provider or for terminating the contract or agreement.  

 


	§700. 329  Effective Dates of Foster Care Maintenance Payments

	(a) The effective date for beginning foster care maintenance payments is the date the child meets all eligibility requirements for foster care assistance. 
(b) The Department of Family and Protective Services (DFPS) pays for the calendar day on which a child is placed, but not for the calendar day on which the child is discharged.
(c) DFPS does not pay two different facilities for foster care assistance for the same child on the same date. 

	
	


	§700.330  Billing and Payment for Foster Care Assistance

	(a) The Department of Family and Protective Services (DFPS) will offset the costs of foster care assistance by utilizing any resources available to the child in excess of applicable resource limits and any sources of a child's income that are designated for the child's maintenance and support.  Such sources of income include but are not limited to: Supplemental Security Income (SSI); Retirement, Survivors and Disability Insurance (RSDI); Veterans Administration (VA) benefits; any other dependent or survivor's income; funds resulting from the child's Indian heritage; or other income from private sources designated for the child's support and maintenance.  However, income earned by the foster child as a result of the child's employment while under the placement and care responsibility of DFPS cannot be used to pay for the child's care. 
(b) DFPS foster care billing staff use the IMPACT System to pay foster care assistance.
(c) If a county pays for foster care for the care of a child who is ineligible for state-provided foster care assistance or if a child's funds are used, the rate must be the same rate as DFPS pays. 


	§700.331 Effect of SSI Eligibility on Foster Care Payments

	(a) A child who receives Supplemental Social Security (SSI) benefits is eligible for state-paid foster care assistance, subject to offset as described in subsection (c) of this section and §700.330 of this title (relating to Billing and Payment for Foster Care Assistance).

(b) A foster care provider is eligible to receive state foster care payments for a child who is receiving SSI benefits only to the extent the cost of foster care exceeds the amount of the SSI benefits.  Under no circumstances may a foster care provider receive a full foster care payment and the full SSI monthly benefit or any amount in excess of the applicable foster care reimbursement, as the foster care reimbursement is reduced dollar-for-dollar by SSI benefit amount. 
(c) A child is not entitled to receive both SSI benefits and Title IV-E foster care assistance.  However, DFPS may make a decision to suspend SSI benefits for children who are Title IV-E eligible, in order to maximize federal funding.



	
	


	


	

	§700.345 Eligibility for Foster Care Recipients Placed Out of State or Placed in Texas from Other States
(a) When a Title IV-E foster care assistance recipient is placed out of state, the Texas Department of Family and Protective Services (DFPS) continues to make foster care maintenance payments; but the receiving state becomes responsible for the Medicaid benefits. DFPS furnishes the receiving state with Title IV-E eligibility information for payment of Medicaid benefits. 

(b) When a state-paid or medical-assistance-only foster care recipient is placed out of state, DFPS continues to provide both Medicaid benefits and foster care maintenance payments, as applicable. 

(c) When a Title IV-E foster care assistance recipient is placed in Texas from another state, the sending state continues to make Title IV-E foster care maintenance payments, but DFPS provides the Medicaid coverage. The sending state furnishes DFPS with Title IV-E eligibility information for payment of Medicaid benefits. 
§700. 346 Extended Foster Care 
(a) Subject to the availability of a placement approved by DFPS, a young adult may receive foster care assistance if all of the following eligibility requirements are met:  

(a) Subject to the availability of a placement approved by the Tribe, a young adult may receive foster care assistance if all of the following eligibility requirements are met:  

(1) The young adult meets the requirements of §700.316 of this title (relating to General Eligibility Requirements for Foster Care Assistance);

(2) The young adult turned 18 years of age while in the temporary or permanent managing conservatorship of the Department of Family and Protective Services (DFPS); (2) The young adult turned 18 years of age while in the temporary or permanent custody of the Tribe; 

(3) The young adult signs and continues to abide by the terms of a Voluntary Extended Foster Care Agreement, including monthly caseworker visits and participation in all required extended foster care review hearings under Subchapter G of Chapter 263, Texas Family Code;
(3) The young adult signs and continues to abide by the terms of a Voluntary Extended Foster Care Agreement, including monthly caseworker visits and participation in all required extended foster care review hearings; 
(4) The young adult provides sufficient documentation on a periodic basis as required by the terms of the young adult's Voluntary Extended Foster Care Agreement to demonstrate that within 30 days of turning 18, the young adult is engaged in an eligible activity.  For the purposes of this section, an "eligible activity" includes:

(A)  Regularly attending high school or a program leading toward a high school diploma or high school equivalence certificate;

(B) Regularly attending an institution of higher education or a post-secondary vocational or technical program;

(C) Actively participating in a program or activity that promotes, or removes barriers to, employment;

(D) Being employed for at least 80 hours per months; or

(E) Being incapable of performing any of the activities listed in subparagraphs (A)-(D) of  this paragraph due to a documented medical condition, as further described in subsection (b) of this section; and
(5) A young adult who is eligible for SSI, RSDI, or another monthly benefit designated for the young adult's maintenance and support agrees to allow DFPS to use any benefits received to offset the young adult's cost of care pursuant to a voluntary extended foster care financial agreement. 
(b) There is a presumption that a young adult is capable of the activities listed in paragraphs (a)(4)(A)-(D) of this section.  The presumption can be rebutted if sufficient documentation is provided to verify the medical condition and that the medical condition renders the young adult incapable of those activities.  Such documentation of a medical condition might include a determination of disability from SSA, a determination of mental retardation, or a statement from a medical doctor that verifies the activities of daily living that the young adult is rendered incapable of performing as a result of the medical condition.  

(c) Eligibility for extended foster care assistance ends on the earlier of the date a young adult ceases to meet the eligibility requirements of this section or the end of the month of the young adult's 21st birthday, except that a young adult who is otherwise eligible may continue to receive benefits until the young adult's 22nd birthday if the young adult is regularly attending high school or a program leading toward a high school diploma or high school equivalence certificate.  
(c) Eligibility for extended foster care assistance ends on the earlier of the date a young adult ceases to meet the eligibility requirements of this section or the end of the month of the young adult's 21st birthday. 

(d) A young adult who qualifies for extended foster care under this section may transition between eligible activities for a period not to exceed 30 days.  A transition period in excess of 30 days, including a failure to provide sufficient documentation of participation in an eligible activity, will be considered a cessation of eligibility and will result in the termination of extended foster care assistance.

(e)  A young adult may return to extended foster care at any time prior to the month before the young adult's 21st birthday, provided all the requirements in subsection (a)-(c) of this section are met. 

     




§700.347 Supervised Independent Living Placements 

(a) In order for a young adult to be placed in a Supervised Independent Living (SIL) Placement the following must occur:
(1) The young adult must be determined eligible for the extended foster care program as provided in §700.346 of this title (relating to Extended Foster Care);
(2) The young adult must be approved by DFPS for the SIL placement; and

(2) The young adult must be approved by the Tribe for the SIL placement; and

(3) There must be an SIL placement approved by DFPS available.

(3) There must be an SIL placement approved by the Tribe available.

(b) During the SIL placement the young adult must continue to meet the eligibility requirements of the extended foster care program as set forth in §700.346 of this title. 

(c) If at any time the SIL placement is not meeting the needs of the young adult, the young adult is not functioning well or not following the rules of the placement, or the placement is otherwise inappropriate, DFPS has the option to place the young adult in another SIL placement or another foster care placement.  
(c) If at any time the SIL placement is not meeting the needs of the young adult, the young adult is not functioning well or not following the rules of the placement, or the placement is otherwise inappropriate, the Tribe has the option to place the young adult in another SIL placement or another foster care placement.  

