Attachment “E”
Title IV-E Subsidized Guardianship

Philosophy

Guardianship is the most appropriate permanent placement option for some children when reunification and adoption are not appropriate. A determination that guardianship is the most appropriate permanent placement option must be made at a permanency staffing.

Appointment of a guardian by the court creates a legal relationship between the child and the guardian(s) which can only be terminated by the court. Guardianship is intended as a permanent placement for the child until age 18.  Therefore a judicially established guardianship which is scheduled to terminate prior to the child’s 18th birthday will not be considered permanent and will not be eligible for a subsidy.
General Requirements for Guardianship

Definitions

A legal guardian is a person who has qualified as a caretaker of a child/youth in the custody of the Department or tribe and has been appointed guardian by the court.  
A legal guardianship is a judicially created relationship between a child and caretaker which is intended to be permanent and self-sustaining as evidenced by the transfer to the caretaker of the following parental rights with respect to the child:  Protection, education, care and control of the child, custody of the child and decision making.

A kinship guardian is:

· a member of the child’s extended family;

· a member of the child’s or family’s tribe;

· the child’s godparents;

· the child’s stepparents; or

· a person to whom the child, child’s parents and family ascribe a family relationship and with whom the child has had a significant emotional tie that existed prior to the agency’s involvement with the child or family.

NOTE:  Documentation demonstrating that the kinship guardian meets the 
definition above must be maintained in the child’s case file. Documentation may 
include but is not limited to birth certificates, marriage certificates, tribal 
enrollment records etc.

Note:  Title IV-E subsidized guardianship payments cannot be made on behalf of 


a child who is placed with a non-kinship guardian
An eligible child for Title IV-E guardianship is:

· a child who has been removed from his or her home pursuant to a voluntary placement agreement or as a result of a judicial determination to the effect that continuation in the home would be contrary to the welfare of the child; and 

· the child has resided with the prospective guardian for at least 6 consecutive months, and;

· being returned home or adopted are not appropriate permanency options for the child; and

· a child who demonstrates a strong attachment to the prospective guardian and their guardian has a strong commitment to caring permanently for the child; and

· a child who is 12 years of age has been consulted regarding the guardianship arrangement
· the child has resided with a prospective  guardian who meets the definition of kinship guardian as defined on page one of this attachment for at least 6 consecutive months
· the child is eligible for IV-E foster care maintenance payments while residing with the prospective kinship guardian

Legal Requirements for Guardianship
The court may appoint a guardian for a child under Tribal Code if the following facts are found by the court:
· the child has been adjudicated a youth in need of care;
· the Tribal Social Services has either permanent legal custody or temporary legal custody of the child;
· the Tribal Social Services has made reasonable efforts to reunite the parent and child, further efforts would likely be unproductive; and
· reunification of the parent and child would be contrary to the best interests of the child;
· either termination of parental rights is not in the child’s best interests; or parental rights have been terminated, but adoption is not in the child’s best interests;
· it is in the best interests of the child to remain or be placed with the potential guardian(s);
· the child has lived with the potential guardian(s) in a family setting and the potential guardian(s) is/are committed to a long-term relationship with the child; 
· the Tribal Social Services Director has given written consent to the appointment of the guardian; and
· the Tribal Social Services Director or their designee has given its written consent to the provision of a guardianship subsidy.
The court must make a specific finding of fact for each of the above before establishing a guardianship.
Additional Eligibility Requirements

In addition to the above, the following must also exist before the Tribal Social Services Director may consent to a guardianship:
· if adoption is in the child’s best interests but no appropriate adoptive family has been located despite a diligent search;
· the prospective guardianship family has been approved by Tribal Social Services to become the legal custodian of the child; 
· the prospective guardian must have been  licensed as a foster home for at least six consecutive months during the time the child has resided with them.
Minimum Powers and Duties of Guardian
Specific powers and duties of a guardian must include, at a minimum, the:
· right to authorize medical or other professional care, treatment and advice;

· right to make decisions regarding the child’s education, social or other activities;
· responsibility to take reasonable care of the child’s personal effects and other property; and
· responsibility to use funds received on behalf of the child for the care, support and education of the child
Advantages

The advantages of guardianship over long term foster care include:
· a legally recognized relationship in which the child’s guardian(s) have the  right and responsibility to make important decisions regarding the child without Tribal Social Service involvement;
· a more stable placement which can only be terminated by court action;
· the comfort and security of belonging without the need to terminate parental rights; and
· greater likelihood of parental acceptance since termination of parental rights is not required.

· provides legal permanence to existing relationships in a manner which supports connections and cultural norms;
· returns legal custody to family members; and assists family members in meeting the child’s needs
Benefits for Youth Placed in Guardianship After Attaining Age 16

Youth leaving foster care for kinship guardianship after attaining the age of 16 are eligible for Independent Living Services and Education and Training Vouchers.  

Permanency Staffing

A permanency staffing must be held in order to determine the appropriateness of guardianship. Participants in the staffing may include the child’s social worker, their supervisor, tribal licensing worker and any other person the tribe deems appropriate. 
Case Plan Documentation

The permanency staffing must include discussion and documentation of the following:

· how the child meets the eligibility requirements for guardianship (as defined on page two of this attachment) and guardianship subsidy;

· the steps that have been taken to determine that  reunification and adoption are not appropriate;

· the efforts that have been made to discuss adoption with the prospective guardian and the reasons why adoption is not an option;
· the reasons why permanent placement with the prospective guardian and receipt of guardianship subsidy (if a subsidy will be provided) is in the child’s best interests;

· the efforts that have been made to discuss guardianship arrangements with the child’s parent(s) or the reasons why efforts were not made;

· if the child for whom guardianship is being considered is not placed with siblings, a description of the reasons why the child is separated from the siblings. 


NOTE:  This documentation is part of the child’s case plan and must be included 


  in or attached to the case plan.

The permanency staffing will determine the necessary action that must be taken prior to filing a petition for guardianship with the court 
Action Steps

The permanency staffing for Guardianship should delegate the following action steps:
· documented discussion with the prospective guardian regarding guardianship and for children who are legally free for adoption, documented discussion of both guardianship and adoption;

· provision of all available information regarding the child and the child’s birth family to the potential guardian;
· completion of an assessment of the guardianship home and family (refer to information on page 6-7 of this attachment.
· provision of all available information regarding the child and the child’s birth family to the potential guardian;
· discussion with the attorney representing Tribal Social Services of the recommendation to petition the court for guardianship with the identified family;
· completion of the federally approved Guardianship Agreement; (Agreement attachment is being developed)
· assistance to the potential guardian to identify ways that will help the child to maintain positive connections to his/her culture and heritage;
· assistance to the proposed guardian in identifying the strengths and needs of the placement and the support services that may be available that the guardian is willing to utilize;
· With respect to a child who has attained 12 years or age, verification that the child has been consulted regarding the kinship guardianship arrangement.
· request for a signed consent for guardianship from the appropriate Tribal Social Services Director.

· discussion of availability of guardianship subsidy

· submission of a completed Eligibility Checklist to the CFSD IV-E unit if  a subsidy will be requested  (Eligibility Checklist is being developed) 
The results of the permanency staffing, including responsibility and time lines for completion of tasks, should be documented and maintained in the case file.
Guardianship Home Assessment
The prospective guardian must contact Tribal Social Services to initiate the guardianship assessment process.  If the prospective guardian is a currently licensed foster parent, the tribe shall determine if there is any other application and approval process necessary to apply for guardianship. This shall include a review of the most recent fingerprint–based checks and Central Registry checks required by tribal licensing policy.
If the prospective guardian is not a currently licensed foster parent, he/she must complete the tribal licensing process to be eligible for kinship guardianship assistance.

NOTE:  If the prospective guardians are currently fully licensed foster parents, 
they must have been licensed for the six consecutive month period that the child 
resided with them.  If the prospective guardians are not currently fully licensed 
foster parents, they must become fully licensed and the child must reside with 
them for six consecutive months during the time the family is fully licensed 
before the child is eligible for Title IV-E subsidized guardianship payments.
Home Visit

At least one visit to the home of the prospective guardian for the express purpose of assessing the appropriateness of the family to become the legal custodian of the child must be made even when the family is already a currently licensed foster family.

Written Assessment

A written assessment of the prospective guardian and home of the prospective guardian must be completed.  If the home is a licensed foster home, an update to the current study is required.  The written assessment or update must include:
· a determination that the prospective guardian is appropriate to become the legal custodian for the specific child or children. While conducting the assessment, the worker shall comply in full with the requirements of MEPA-IEP (as amended), Title IV of the Civil Rights Act of 1964 and ICWA (25 USC 1901 et seq) while assessing the appropriateness of the home/family to meet the child’s needs.  Factors to be considered in determining the appropriateness of the proposed guardian include:
· a statement that the prospective guardian and home of the prospective guardian meets the tribal licensing requirements.
· a review of parenting attitudes and beliefs in relation to the needs/abilities of the specific child or children for whom the applicant wishes to become a guardian including their knowledge of the child’s history, including placement and loss history and the potential effect on the child’s development and future functioning;
· In the case of siblings not jointly placed with the eligible child in the prospective guardian’s home, a plan for frequent visitation or other ongoing interaction between the siblings, unless the tribe  is able to document that visitation and contact would be contrary to the safety or well-being of any of the siblings;

·  With respect to a child who has attained 12 years or age, evidence that the child has been consulted regarding the kinship guardianship arrangement.

· Recommendation regarding approval or denial of the guardianship application

The written assessment or update must also include an assessment of the prospective guardian(s)’ :

· understanding and acceptance of the continued role of the child’s birth family;
·  understanding and acceptance of the powers and duties of a guardian;  
· desire of the prospective guardian to become the child’s guardian; and
· understanding by the prospective guardians that if they are considering a subsidy that the subsidy will terminate on the child’s 18th birthday even if the child has not yet graduated from high school at that time.

Notification to Applicant
The Tribal Licensing Worker notifies the applicants in writing of the approval or denial of the application for guardianship

Re-assessment

In the event that the guardianship for children for whom a guardianship assessment was completed has not been approved by the court within one year of the approval of the guardianship assessment, a re- assessment must be completed.  The re-assessment should address the reasons why the guardianship has not been finalized, whether the requirements for guardianship are still being met, and a recommendation as to continued approval or denial of the guardianship application. Updated criminal records checks will also be completed in accordance with Tribal Licensing standards.

A guardianship assessment or re-assessment is only valid for the specific child 
or children identified on the application.  If a person wishes to become a guardian 
for additional children, a new application and assessment must be completed.

CAPS Entry

The guardianship home must be entered in CAPS as a licensed facility using the appropriate code “TGK” Tribal Guardian Kinship.
Title IV-E Subsidy Eligibility Requirement

The Tribe has the authority to provide financial assistance (subsidy) to eligible children for whom guardianship is established under Tribal Code
In order for a guardianship to be subsidized the following must exist:

· A determination that the prospective guardian(s)  meets the definition of Kinship guardian (see page 1 of this attachment), 
· determination that the prospective kinship guardian has been fully licensed as a foster family home and eligible to receive IV-E foster care payments on behalf of the child while the child resided in their home for at least a six consecutive months time frame, prior to the establishment of the guardianship 

AND

· determination that the child has been eligible to receive Title IV-E foster care payments during at least a 6 month period during which the child resided in the prospective kinship guardian’s home who was licensed as a foster family home. 
Guardianship Subsidy Eligibility Determination
The Tribal Social Worker will complete and sign the eligibility checklist to certify the child and prospective guardian meets all of the requirements for a subsidized guardianship. 
Title IV-E Sibling Eligibility

Placement of siblings together is strongly encouraged. Non IV-E eligible siblings of a IV-E eligible child who are placed with this child in the same prospective kinship guardianship home are eligible for a IV-E guardianship subsidy if the agency and the prospective guardian(s) agree that guardianship in their home is an appropriate permanent plan. The placements do not need to be made simultaneously. These siblings become eligible for the same guardianship services that are provided for the primary IV-E eligible child.

Subsidy Negotiation
The terms of the guardianship subsidy agreement are negotiated between Tribal Social Services and the prospective guardian(s) prior to issuance of a guardianship decree.  The terms that are negotiated include the amount of the monthly cash assistance, Medicaid and non-recurring guardianship expenses. These terms may be adjusted periodically, in consultation with the guardian, based on the circumstances of the guardian and the needs of the child.

The negotiated amount of the guardianship financial subsidy that may be provided on behalf of a child cannot exceed $10.00 less per month than the amount the child would have received in a regular or specialized foster care. Non–recurring expenses are not to exceed $2000 per child. 
Non-recurring costs are defined as those costs that may be reimbursed for non-recurring guardianship expenses for the actual costs incurred by the guardian. These expenses are reasonable and necessary guardianship fees, attorney fees and other expenses directly related to the legal guardianship of the child. These expenses must not have been incurred in violation of federal law or have been reimbursed from other sources of funds. 

Other expenses directly related to the legal guardianship of the child means the costs incurred by or on behalf of the guardian for the written assessment, including health and psychological examination or consultation, transportation and reasonable costs of lodging and food for the child and/or the guardian when necessary to complete the placement or guardianship process.

The request for payment of non-recurring expenses are submitted to the Tribal Social Worker and are approved on the Subsidized Guardianship agreement. The agreement must indicate the nature and amount of the non-recurring expenses to be paid. The family should be advised that they will need to submit documentation of the actual cost of approved expenses and proof of payment/receipts to Tribal Social Services to receive reimbursement.  Tribal Social Services must maintain all original proof of payment documentation and receipts in the case file.   
Non-recurring expenses will be paid through CAPS upon receipt of the final decree of guardianship, an itemized claim and proof of payment. 
NOTE: Eligible non-recurring expenses will typically be incurred by the kinship guardian prior to the guardianship being finalized by the court but reimbursement for these eligible expenses will not be issued until after the guardianship is finalized by the court. 
The appropriate service codes shall be entered on FSPL for non-recurring costs. The following service codes for non-recurring costs are as follows:
Guardianship legal costs:     SGAAF( eligible child)

                                      SGASF (sibling)       

Guardianship home study    SGAAS (eligible child)

                                                 SGASS-(sibling)  

Guardianship travel               SGATR (eligible child

                                                 SGATS (sibling)  

Subsidy Denial

In cases where a prospective guardian whose claim for subsidy is denied, the prospective guardians are given an opportunity for a fear hearing.

Medicaid Eligibility
An eligible child who is eligible and receiving a IV-E guardianship subsidy and continues to reside with the guardian is entitled to and categorically eligible for Medicaid in the state in which the child resides. 

Medicaid Application

The worker should remind the guardian that an application for Medicaid must be made at the County Office of Public Assistance in the county in which the guardian lives.  The application, form HCS-250/HCS-251 Application for Assistance will require information relating only to the child.  The OPA staff will require verification of the child's income and resources.
Child Support

CSED should be notified when a decree of guardianship is issued if there is an open child support case.  The Department’s child support case will be closed whether or not a subsidy is being provided.  If the guardian wishes to pursue child support, the guardian may contact CSED to request services.
Availability of other Services

Subsidy negotiation is limited to monthly financial assistance and nonrecurring guardianship expenses. At the guardian(s) request, contact information and/or formal referrals may be made to local support groups, community outreach, mental health and available community based services that can assist and provide support for this relationship upon the final decree. 

Guardianship Subsidy Agreement

Once an agreement is reached, the prospective guardian(s) and the designated representative of the department sign the Subsidized Guardianship Agreement.  All relevant parties must sign the agreement prior to the guardianship hearing. The Subsidized Guardianship Agreement is a binding, written agreement. A copy of the agreement signed by all parties is provided to the guardian. 

NOTE:
 The subsidy agreement and subsidy will expire on the child’s 18th 



birthday even if the child has not graduated high school on or before 


their 18th birthday.
CAPS Entry

All CAPS entries related to the payment of a guardianship subsidy will be completed by the CFSD Title IV-E Unit upon receipt of the Subsidized Guardianship Checklist signed by the Social Services Supervisor attesting that all the Title IV-E subsidized guardianship requirements have been met for the child.  NOTE:  The checklist is still in development stage.
Subsidy Renegotiation

The Tribe may renegotiate a subsidy agreement if the guardian(s) request an increase in payment due to a change  in their circumstances or a higher foster care rate would been paid on behalf of the child if the child had still been in care.
If the guardians wish to re-negotiate an existing subsidy they should contact the tribal social worker for a change in the terms of the existing subsidy. Requests for subsidy renegotiation will be discussed with the Tribal Social Service Director or their designee to determine if there might be resources or services available in lieu of or in conjunction with a change in the child’s guardianship subsidy rate. 

The effective date of a renegotiated financial subsidy will be decided during the renegotiation process and may not to exceed the child’s 18th birthday.
Guardianship Petition

The original, signed consent to guardianship must be provided to the attorney representing the Tribe who will be filing the petition for guardianship to the court.    
CAPS Entry

When a decree of guardianship has been issued, the guardianship decree information must be entered on CAPS. This information is entered by the tribal social worker who must obtain a copy of the decree of guardianship and the date the permanency staffing determined that guardianship was the most appropriate option for the child. 

The tribal social worker assigned to the child must ensure that the date the child was placed with guardian and the date the petition for guardianship was filed are correct in CAPS

The Tribal Social Worker must:
***Yet to be determined what the Tribal social worker will enter and what the Title IV-E             unit will enter
Resignation and Revocation of Guardianship

In the event that the guardian is no longer providing care or wishes to resign the guardianship, the CFSD must be notified and the Title IV-E subsidy must be terminated. 

In the event that the custody is restored to the Tribe, parent or a successor guardian is appointed; CFSD must be notified and the Title IV-E subsidy must be terminated. The new prospective guardian and the child must meet all of the eligibility criteria in order to receive the IV-E guardianship assistance.
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