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3. Crlmmal SanctIOns to Discourage Fraudulent Practices
NTS ARE -\ POSITIVE AND EFFECTIVE ALTERNATIVE
THE NCAI ICW A A.lYfE:--rDMEI
.
TO TITLE III OF RR. 3286
t d by member tribes at the National Congress
The followmg alternative amendment,s were ad~p l~a Oklahoma. They were carefully developed
of Amencanlndian's Mid-Year Co~t~~en~~~~Pt~on~nd foster care ofIndian children wIth Input
by tribal leaders and experts 10 the Ie A~ademy of AdoptlOn Attorneys.
from representatives of the Amencan
. ,
address the specific concerns of those who
This effort by the tribes signifies their wllhngnes~ t~s Important, the amendments meamngfully
feel that ICWA has flaws 10 some ~~~ABU~J~ay that can prOVide more secunty for potent~al
address the concerns raised aboutit
10 ful partlclpatlo nof extended family members an
adoptive parents and stIll allow or meamng
tribes when appropnate,

Provides CrImInal sanctIons for mdivlduals or agencies which knOWIngly mIsrepresent whether a
child is Indian to aVOId application of the Indian Child Welfare Act. The vast majority of
disrupted adoptIOns Involvmg Indian children happen as a result of unethical and illegal behaVior
on the part of the individual or agency facilitatmg the adOPtion. In the now Infamous "Rost"
adoption case, the natural father was counseled to avoid disclOSIng he was Indian In order to
avoid application ofthe lCW ~ after which the adoption attorney falsified adoptIon papers that
asked for the natural father's ethmclty, This IS just one example amongst many where a number of
innocent people. as well as the adoption Itself, were exposed to unnecessary rIsks for the purposes
of making life a little easier for the person facilitatIng the adoptIOn. This kInd of disregard for the
lives of children, their natural families and' potential adoptive families cannot be tolerated and
should be pumshable by law.
4. Limits for Withdrawal of Consent to Adopt

1 Notice to Indian Tribes of Voluntary Proceedings

.
.
termmatlo n of parental nghts. and f?ster care
.
Provides for notice to tribes mhvoluhntalryd ba:~ricy~g:d in notices to tribes of these proceedmdgs.
d'
Also clanfies w at s ou
.
e a more appropnate an

Limits the length of time WIthin which birth parents can Withdraw their consent to adoption to SIX
months after notice to the tribe. Provides more certaInty Ihat adoptions InvolVIng Indian children
will not be disrupted by plaCIng time limits on the natural parents ability to revoke their consent to
adopt. Furthermore. It bnngs federal law pertaInIng to the adoption ofIndian children more In
line With applicable state laws by avoiding unlimited lImelines on when consent to adoption can be
revoked.

al~~we~dr\~I~: Pt:e~fcaa~I~:~~~~~r~~~o~eclsionsl~;e;~~:hde:C~~I~~hi~~~I~e~~:b~~l~~~owex;and

5. Clarification of Application of ICWA in Alaslol

~:E:~i:::~~~~~ta~:d~I~~ f~rt~~:tfn~r~n:~~~::~~~~~fl~a~dsi:~ill~:~I~~~~::bhe%~~e
~r ~ot they h~ve an mterest to partlClpate 10 th'f!equently the tribe knows of extended family
the pool' of potential ad~ptlve parentS becaus:at are unknown to the mdivldual or agency
members and other quality adoptive homes t
facilitati~g the adoption.
2. TimJline for Intervention in Voluntary Cases
.
\

Clarifies that. for the purposes of the Indian Child Welfare Act. Alaskan NatIve Villages have a
land base over which they can exercise child welfare Junsdiction. The Alaskan tribes and the
Alaskan delegatIon are workmg on a modification to this prOVision and the National Indian Child
Welfare Association supports whatever modifications are developed by these partIes.

fter notIce of a voluntary adoptive

.

ProVld~s forra,~i~~yO;~~:~o~~I:J~:tt~~~~~~n~:;~~;protche:yd~:n~~~c~~~~~~~tt:~dI~:e~nbe
placem~nt 0

0
..
h se tlmelines after proper notice,
does n~t 10tervene within t e
intervelie .
I
..
.'
be Indian or non-Indian, are a concern of everyone.

Tim~~~~a~~~:~~~e~~s~h:;dr:rn~~~~:~era~:Jlsh 10 fost~rnca~~i~rt~~~~u;:~~~h~~~e~~~~t:r

to

~~~rophate adoptive placement available. ~;~~~1f~e ongthel; ability to mtervene 10 voluntary
adopt language that will place an appr~~~a
adoptive proceedings mvolvmg their c I reno
.

.

.

Allows state courts to proVide open adoplIons ofIndian children where state law prohibits them.
Some state courts proliiblt biolOgiCal family members from maIntaimng contact WIth the child,
when the adoptive parents agree. This prOVision provides another tool In a state court
proceeding to aVOid protracted litigation and ensure children with access to their natural
and culture when deemed appropnate. However, state courts will still have full discretion
as to whether this option IS utilized.
Clarifying Ward of Tribal Court

terests were almost never given any
Histor(cally, tribes and extended family ~ember~e1O often only found out about adoptionS of their
consid~ratlon 10 these senSItiVe proceedhngsde~ls ~ad been cut.. With proper notice, tnbescan
children months and sometimes years a er
ts 10 a child and helP faclhtate a timely and
make t.nformed deCISions regardlOg theIr mteres
succe~sful adopllVe placement.
I,

6. State Court Option to Allow Open Adoptions

.

tribal court's authorIty to declare children wards of the tribal court, much like state courts
Clarifies that once a tribal court takes control of an on-reservation child or a child transferred
them
a state court that the tribal court retaInS control. Ensures that tribal courts will not
uOlilater<llly reach out and take control over a child whose permanent home IS off-reservatIOn.
Informing Indian Parents of Their Rights
that attorneys and public and prIvate agencies must mform Indian parents of their nghts
their children's nghts under the leWA. This prOVISIon will ensure that Indian parents are
up front and able to make balanced deCISions on the adoption or foster care placement

11
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. ,
due to natural parents making
This will help aVOid unnecessary lltlgatlon
f theIr c h'ldren
1
. ,
h t they' may wIsh to change later,
oumnformed
decISIons
t a

As Pnsella puts It. "I am able to gIve my children today what I did not get _ a strong sense of who

9. Tribal Membership Certification

they are as Indian people, I am still trymg to find what was lost to me long ago and it IS very,
very hard, I am trymg to fill the hole m my heart,"

d' n by a tribe shall be accompamed by
An ' motion to Intervene In an adoption pracee ~ g
embership according to tribal law or
of the child's membershIp or ehglblhty for mquestlon as to whether a child is Indian
,
" l l help ensure that there tS no .
.'
d
custom, Thts provlslOn Wt, .
, h' d termmations are not arbmanly rna e.
under the ICWA and that tnbal memb.ers tp e

ce~ificatlon

TEE SUCCESS OF ICWA IN HUMAN TERMS
, I d' Child Welfare Act means to Indian families.
I want to tell you inhuma~ terms what t~ ~ I~ Californta, Pnsella Packmeau, rediscovered her
Recently a 32 year-old IndIan mother m :a ~rr:other and a Mandan-Hidatsa father, When
Indian hentage, She was the chtld of aNa J h r became mentally ill while livmg m the Phoemx
Pnsellawas only etghteen months old, her mo~ e h Pnsella was placed With a non-Indian foster
.
h
s unable to care ,or er
.
'h d
area Bec,ause her mot er wa
d' d Co mily She never even knewshe a an
. •
d t her mother or exten e ,a
'
.
nd
.
f; 'I forbid her to speak of her Indian hentage a
family 'fnd never returne 0
Indian family or relatIves, Her non-IndIan amI y
passed .it off as something that was not Important.
about her lost Identlty Pnsella developed a
I' d .n substttute care, But t,his time there
Years later while battling depresslOn and anxtety
bl
d her own chtldren were p ace I
E
'
substance abuse pro em an
,
I
ker who knew how to Implement It. ven
was ani Indian Child Welfare Act and a socIa w~. at birth because of herplacement m a
though Pnsella had been enrolled In the NavajO :~o~hered to'mform or help her enroll her own
non-Indian family at such a young age. no on~ ~athe ~avajo tribe who moved to enroll Pnsella's
childre~, Fortunately, the SOCIal worker notl e 'd ~ il
childr~n and help find a placement WIth her extende .am y,

~unt

Pnsella' 5 aunts the soctal worker found pIctures of the Pnsella
Upon visltmg the home of one of
told of the families gnef and the fiustrauon
at eighteen months of age ~ull on the :~I;heTh:ad helped raise as an mfant. They told of not bemg
at not b.,emg able to find thIS chIld wh P YII
'ht be or if she was even alive, The years of
. "'
to know where nse a mtg
.
h' f; 'I
' ' ,
d t had left a defimte mark on t tS amI y,
able tCl find mlormauon ,
not knowmg where theIr loved one had dtsappeare 0

confident person today, while her children have found a lovmg home With theIr extended family .

If the proposed amendments m Title III ofH.R, 3286 had been in enacted into law this success
story would not be possible, The state court would likely have found that ICWA does not apply
because Prisella would have been judged to not have SIgnificant cultural, social, or poliucal
affiliatIon With her tribe, In additIon, it IS likely that she would have failed the test that she and
her children had to be enrolled pnor to a child custody proceeding commencmg. In both cases,
Prisella would have been demed the opportumty to discover her extended family and her children
would likely be livmg in a home where they had no contact with their mother or culture, This
story IS not an uncommon one in Indian Country and tells the most important reasons Why the
Indian Child Welfare Act does work and Why it would be a grave mistake to weaken It many
way, The mother m this story has agreed to send the CommIttee her story,
CONCLUSION
The Indian Child Welfare Act has provided much needed protectIOn and hope to thousands of
Indian children smce Its enactment. What many people do not know IS that this law has also given
Indian communitIes hope for a better future. It IS not uncommon to find Indian people m
commumties all across the country that have either found theIr own identIty because of the leWA
or have a family member that was reumted because of the ICW A. These collective expenences
which are shared every day provide the healing that is needed for Indian communitIes ravaged by
federal policies that were deSigned to isolate and aSSimilate Indian people. In many of these cases,
the discovery of their lost identity has enabled them to fill an emptmess mside themselves and find
the kind of support and understanding they never had. This is the ICWA that we know, and When
allowed to work properly, provides secunty and certamty m Indian children's lives.
We ask you to support the NCAl draft amendments to the ICWA. We believe they will continue
the pOSitive contributions to the health and safety of Indian children, while also providing the
certamty prospectIve adoptIve parents need. This balanced approach is the kind that makes
everyone a wmner and achieves what everyone says they want, whIch IS the best mterests of the
child. Thank you for senous conSideration of this testimony and request.

,
t al aunt asked that the children be placed WIth her
'b
problem As a result of the Indian
The tri.ibe work,mg With the mother s ma ern
t
t for her substance a use "
"Id
while the mother sought trea men
"b
d Pnsella' s soctal worker, the chI ren were
,
A
d th <7ood work of the to e an
e",
,,'
t'fully there on the NavajO reservatIon,
Child [Welfare ct an
placet;! With Pnsella's aunt and are domg beau I

!,

"

fi 'I and will very soon be celebratmg three
Today.. Pnsella has been reumted With her NavajO amll;, ther whom she was, told by her eariier
'If
'
Sh I knows she has a blologlca a
,
years iof sobnety.
e a so
,
h'
s well She IS a much happier, se _
case~orker was dead. and hopes somedav to meet 1m a
'
,
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.. federal Bar Association
STATEMENT OF THE FEDERAL BAR ASSOCIATION, INDIAN LAW SECTION
BY DONNA J. GOlDSMITH
PREPARED FOR SENATE COMMITIEE ON INDIAN AFFAIRS
HEARING ON PROPOSED AMENDMENTS TO
THE INDIAN CHILD WELFARE ACf OF 1978
My name is Donna J. Goldsmith. I am an attorney, a former adjunct professor of
Federal Indian Law, and current Deputy Chairperson of the Indian Law Section of the
Federal Bar Association. During the last ten years, I have represented Indian children,
parents, extended family members, foster parents, and Indian tribes from both the
Upited States and Canada in Indian Child Welfare Actl proc.eedings in state courts
~roughout the country. From January of 1993 through October of 1995 I represented

Iridian children and parents in hundreds of ICWA proceedings involving members of
njUmerous Indian families.

The views that I express to this Committee in this staltemlent

are professional conclusions derived from my litigation experience in the field of child
welfare, and have been adopted by the Indian Law Section of the Federal Bar
~sociation. The

views expressed herein are those of the Indian Law Section of the

federal Bar AssociatiOn, and do not necessarily represent the views of the Federal
Association itself.
It is axiomatic, given the nature of the current debate in Congress, that there
iongoing necessity for federal legislation to prevent the continuing separation of
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children from their cultural h .
entage. As this Co
.
.
Congresswom'
lI1IIllttee 1S aware, last month
an Pryce Introduced, and th H
e ouse of Representat"
amendments to the Indi
.
lves passed,
an ChIld Welfare Act who h
childr.
IC threaten the futures of! d'
en, and of their future generations. Co
n Ian
ngress was asked to t: tall
ICWA at the behest of th
h
.
a Yweaken the
ose w 0 contin
I
.
_
uous Yand consistent! . I
agencies, attorneys, state J'ud
d
.
Y VlO ate the Act -- state
ges, an the adoption ind
.
believes that this is bad I'
ustry. The Indian Law Section
po lcyrnaking.
Because the Indian La
.
w Section of the Federal B
'.
.
Objections to the proced I d
_
ar AsSOCIatIOn registered its
ura efects which led to passa
repeat those comments toda Rath
ge of those amendments, I will not
y.
er, these comments will ti
practices that I have
_
OCUs on the pattents and
encountered nationwide du' th
nng e last ten years, d
.
an which I
have created the
perceived problems that th' C
.
IS OlI1lIllttee seeks t
I will address the f a c t u a l ' .
0 remedy today.
nusconceptlons that appear to b
'
whether there is a need ti
e controlhng this debate,
or amended legislation I will
<t)vereil!J1tv
.
not comment u
h
0'
issues that the
. .
pon t e
proposed legIslation would _&&
•
_
"Hect -. tilose ar .
appropriately addressed by t 'bal
e ISsues that are
n
leaders. I will als
.
might remedy some of th
0 make suggestiollS that I
e current problems.
.
It has been my e
Jq>enence that there is
no support for the broad-brushed
made by supporters of the House am dm
en ents While I h
I'
COlllSUltetl on ICWA
.
ave Itigated and
cases thrOUghout the co
..
.
untry, I have litigated a sub
.
In three states where th
stantial number
ere are large Indian populations __ Alaska, C'_l'ti .
"'lonna,
2

I

1

Indian Child Welfare Act of 1978, 2S U.S.C. 1901 et seq. (hereafter "the

Ior "the Act").
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and Oregon -- and have found that as far as those three states are concerned, the

knowledge that the child was a full-blooded Indian child who had substantial numbers of

information presented in the House debate was purely of an emotional nature. Although

family members who might wish to adopt her. The agency 'chose to place the child with

the adoption industry -- and I refer to it as an industry because it is precisely that -- and

a non-Indian couple who lived out of state - presumably a couple who could afford to

general opponents of the ICWA would have us all believe that thousands of Indian

pay the substantial fees that adoption agencies collect for each adoption - and never

children continue to suffer great anguish as they languish in foster care, unable to be

bothered to contact the child's tribe or family members regarding adoption. The child's

placed in permanent homes, reality presents a very different picture. During the last

grandmother learned of the placement and pending adoption, notified the tribe, and the

three years the Juvenile Court in Portland, Oregon appointed me and attorneys from the

tribe intervened immediately to assert its exclusive jurisdiction. Two different California

Native American Program, Oregon Legal Services to represent almost all of the Indian

state courts recognized the tribe's exclusive jurisdiction in the case, and dismissed the

children and parents in Portland, Oregon in child abuse and neglect proceedings. If

petitions pending before the state courts. Subsequently, the attorney for the adoptive

there were any Indian children languishing in foster care, much less great numbers of

parents ignored tribal court orders -- and the tribe was forced to seek the help of state

them, I would have been aware of them. By the same token, I have been training
judges, attorneys, and state and tribal personnel on Indian Child Welfare Act issues
nationwide, and have heard no data to support the emotional pleas made by supporters

authorities to return the child to her family.
This was not an isolated incident. I have received many calls from frantic
grandparents, some of whom are spiritual elders and leaders in their communities, who
have learned of a pending adoptive placement at the last minute, only to find that the

of the House amendments.
Another factual misconception that appears to be playing on peoples' fears is the

adoption agency has shipped the child out of state to a new home -- without even calling

argument that there are numerous cases iii which Indian tribes are removing children

a member of the child's family. There is something inherently wrong about permitting

In more than ten

economics to drive adoption decisions that will affect children for their entire lives. In

from their adoptive homes after substantial bonding has occurred.

years Qf law practice in the area of Indian child welfare, I have represented parties in

fact, this Congress would be shocked to learn of another society that tolerated and even

only tWo cases in which the child's tribe even attempted to challenged the adoptive

encouraged the wholesale removal of indigenous children from their communities and

placeIitent __ and only one case in which the tribe was successful in doing so. In the

families, and whose government moved to weaken the only law that gave those

latter lease, the adoption agency placed the child with her adoptive parents with full

communities a small degree of power to protect their children from such removal.

3

4
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that
. Indian children need to be placed in permanent homes, and that many Indian
Anyone who thinks that all that an Indian child needs is a loving home in any

. prospects, because prospective adoptive
children are languishing, without adoptlon

family demonstrates no sensitivity to the special needs of Indian children. Indian

parents are afraid to adopt Indian children £or £ear that tribes will interfere with the

children need their families, their spiritual connections, and their culture. As this

. about the individual cult
placement. These same individuals, who know nothing

Congress is well aware, psychological studies demonstrated historically that Indian

from which th

children raised in non-Indian homes were at greater risk. Testimony from psychologists

the best interests of Ind'Ian ch'ld
I ren to find placement in Iovmg
. homes regardless of

who had worked with numerous Indian children who had been raised outside of their

whether
or not those homes are able to infuse the child WI'th substantlal
. knowledge of
•

families and cultures formed the basis of Congress' decision to enact the ICWA in the

' .
his/her culture . Such a tti tudes are ethnocentric, at best .- and tem'bly patrornzmg,

first place. Thus, if Congress weakens the ICWA, we will have come full circle.

When I read the floor debate in favor of the House amendments, I wondered how many

Contrary to popular opinion, adoptions by seemingly loving parents do not always

.
ures
ey contInue to remove Indian children, presumptuously propose that it' ,
IS

m

.,_ on h ave personally known, or to
Indian children the proponents of that remedialleai<lati

last __ with devastating consequences for the children. I represented one Indian child

how many Indian children they have even spoken, My personal experience with the

whose "loving and devoted" non-Indian adoptive parents gave her back after five years --

numerous
Indian ch'ld
I ren I have represented has been that Indian ch'ld
.
I ren suffer

because they decided that she was too emotionally troubled. A diligent state caseworker

' cul tures and their
. extended families I
Jrnmeasurably
when they are removed from th elr
.

discov~red the child's Indian community, and was able to place the child with her

have witlJessed , firsthand ,th
'
e tragedy that so often occurs when young Indian adults who

grandn:lOther. Imagine how that child felt when her adoptive parents gave her back -- as
if she

~ere a doll that no longer pleased them.

She is now a gifted young artist and a

talented dancer who is totally immersed in her family's traditional ways -- and who loves
every minute of it.
There appear to be different variations of the same theme continuing to play.

Propo~ents of H.R. 3286 continue to plead that we must act to remove tribal
interf~rence with adoption decisions that are being made by private adoption agencies,

been placed with loving non-Indian famil'les come home to their tribal communitie
f
.
s
or connectlons - looking for theDlSelves, as they have told me -- only to find
•they
.

.. because they do not understand
cannot become a part 0 f th ose communities

JDtricacies
. fabric, My tribal clients have
. and
. nuances of the tribal culturaI and social
. the many young adults who come
stones With me year after year concermng
'
knowledge -to them, adults who were placed out of culture WI'th out the trIbes'
who are angry that no one fought to bring them home, wh0 are angry that they do

and ti\at to do otherwise is not in the "best interests" of the Indian child. They argue
6

5
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not fit in. And, perhaps most frightening of all, these same young, displaced adults often

257
between adoption,· guardianship, and pennanent foster care.

have children who ultimately become numbers in the child welfare statistics because the

While· I would not dispute that there might be a need for some amendments to

loss of culture and identity has such a devastating impact upon both the individual and

the lewA, the House amendments do not address the failures that should be at the

subsequent generations.

heart of this debate. There are several causes why a few adoptions, such as those

In fact, contrary to the assertion that Indian tribes are routinely intervening at late

brought to the attention of the media in recent years, have gained national attention _

stages and disrupting placements that are, it is argued, in the best interest of Indian

and while the House amendments appear to address the concerns raised by the adoption

children, it has been my routine experience that Indian tribes are quite sensitive to their

indusUy, it is my belief that the House amendments will exacerbate, rather than remedy,

children's needs, and carefully consider their placement decisions with only the children's

any existing problems regarding implementation of the Act.

needs in mind. I am, quite honestly, baffled by the adoption industry's characterization
of tribal decisions regarding adoption of their children. Many of the tribes that I have
represented have had the ability, pursuant to the ICWA, to disrupt adoptive placements

There appear to be four consistent failures within the adoption, dependency and
neglect systems that thrust some adoptions of Indian children into the public arena.
d
.
JrSt, an most important, state court personnel, caseworkers, private agencies, and

F'

that did not comply with even the minimum requirements of the Act. In all but one

attorneys

instance tlje tribes chose, after independently assessing the children's needs, not to

not an ''Indian child" for purposes of the Act - often because the mere thOUght of

disrupt

th~

placements.

fT·
are at mg, on a regular basis, to attempt to properly identify who is and who is

following the ICWA intimidates them. If the state court is even cognizant that the

I h~ve represented little children who have articulated to me, unsolicited, how

ICWA exists, and that its application is not discretionary, it is not uncommon for a state

painful it is for them to be disconnected from their families. It strikes me that it is

agency or court to look at a child, conclude that the child does not "look Indian", and

terribly pr~sumptuous for members of Congress to amend the ICWA in response to a

dismiss any potential lewA concerns. In several memorable cases, I personally asked a

few cases that have gained national notoriety. The ''best interests" of Indian children is

family member whether or not there was Indian heritage, and discovered that although

to ensure for them immersion in -- not mere awareness of -- their cultural heritage.

the caseworker had advised the court that there was none, in fact the children were

Thus, whil~, they, along with all children, want to know where and with whom they will

either enrolled or eligible for membership in a federally-recognized tribe. In those

i

live, more! often than not they do not appreciate the significance of the legal nuances

7

instances, had adoption been the immediate goal the child's tn'be
ld
h
'
wou not ave had an

8
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opportunity to request placement of the child with extended family or other members of
the tribe.
Second, in the event that someone raises the question of whether or not the
ICWA applies in a child custody proceeding, it is equally common for a judicial officer to
conclude after an inquiry to the child's family member regarding blood quantum that the
child is ''not Indian enough" to qualify as an Indian child under the Act. This is different
from the judicially-created "existing Indian family" exception. If an attorney who
understands federal Indian law happens to be sitting in court on that particular day, and
can advise the court that membership decisions must be made by the child's tnbe -- and
only the child's tribe -- there is a chance that the child's tribe will receive notice of those
proceedin~. However, it is more common that no one challenges these judicial

determinations, because no one who cares about ICWA concerns happens to be in court
on that particular day. The result is that a child's Indian heritage (and, perhaps,
membersh~p

in a tribe) is not discovered for many months -- or, worse yet, at the

terminatio'n of parental rights stage -- and the court must reevaluate more than a year's
worth of Flacement decisions. My recommendation would be that Congress contemplate
an amendment that specifically requires all judicial officers to inquire at the beginning of
each child custody proceeding whether or not a child has Indian heritage, and which
further orders the court to send notice to the child's tribe if the answer to the Indian
heritage ~uestion is in the affirmative. Oregon has enacted such a statute

2

2

!See ORS 419B.310(2).
9

--

and while

not all judicial officers always remember to follow that law it has
.
.
'
proven to be helpful in
Identifying ICWA
If £
cases.
Lederallaw were to impose
'·1
'
a SInn ar reqUirement, it is my
belief that many of the problems th
_
at state courts currently face regarding challenged
ICWA adoptions would disappear.
.
A third leading cause for litigation surrounding adoptions ~_, I I
.
' p~ ..cu ar Y regardmg
why children's tribes are not able to respond and .
.
mtervene at an early stage on their
children's behalf is th t 't '
,
a I 15 not uncommon for a child' trib
'
s
e to receive no notice of a
_
proceeding - voluntary or involuntary _ beca
use none of the parties to the case believe
_ _
that it is their duty to notify the child's trib B
e. ecause the state courts do not b Ii
th·eeve
at It is a duty of the court to send notice to a tribe, and the attorneys will not

take on the responsibility, there is often a large gap in

b £
e eLore a child's
may receive notice. While the current langu
f th
..
age 0
e Act regardIng notice is
explicit, failure to follow its directives
ti
.
con nues to be a problem today. Although I
recogmze that this Committee mi ht b
'
..
g
e Prtmarily Interested in voluntary adoptions, it is
uncommon for a proceeding that be ·ns
.
gt as an InVoluntary proceeding to result in a
relinquishment before the case runs tbr
ough the normal sequence of events.
would behoove this Co·
.
mmtttee to consider all factors that might alleviate
concerns.
tim'

A fourth leading cause of litigated ICWA adoptions is the refusal f
o state and
agency personnel and attorneys to follow th
da
e man tes and policies of the ICWA
example, even in those instan
h
ces were the agency involved in removing the child
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n
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attempts to comply with the notice provisions of the Act, there is often a failure to
comply with the explicit requirements set forth in the ICWA Tribal personnel from
· nati'ons have advised me that tribal enrollment clerks often receive
numerous Indtan
inquiries from state agencies regarding a child's enrollment status -- commonly, no
information about any child custody proceeding is included in that inqutry. If the
enrollment clerk does not realize the purpose of the inquiry, and does not advise the
person who is responsible for tribal child welfare decisions about the inquiry, and if the
state or private agency subsequently advises the court that a notice to the child's tribe
has been sent and the court notes that the tribe has not intervened, it is obvious what
will likely ensue. I have personally reviewed the notices that state caseworkers have sent
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attorney advised her client not to let anyone know that she w& Native American, as it
wonld cause problems for the adoption. My understanding is that this happened in the
Rost case, too. I recently received a call about another case where an Indian
grandmother's court-appointed attorney refused to notify the court that an Indian child
was involved in the dependency and neglect proceeding, because she feared that dOing so
wonld anger the court and result in the loss of future court appointments in that court.
We advised this attorney that she was committing malpractice by refusing to raise this
issue, and she subsequently notified the court that the Act applied. That child is now
with her grandmother, instead of in foster care on her way toward an adoption. These
are only three out of numerous cases nationwide. I understand that in some states, state

to tribes on many 0 f my cases -- and found almost all of them to be wholly inadequate

and private agency personnel indirectly encourage young Indian mothers not to reveal

and in violation of the direct mandates of the ICWA

their Indian heritage or tribal affi1iation, advising the mothers that if the agency becomes

In' some cases, the only notice that tribes receive is a telephone inquiry from a
state caseworker -- and nothing more, in spite of the fact that the Act requires written
notice. In addition, I have been in numerous cases where I heard a caseworker advise
the court that he/she had called the child's tribe and determined that there was no
Indian heritage -- yet, when I contacted tribal personnel, I discovered that the child was
actually an enrolled member.

aware that the mother is Indian the agency is required to follow laws that would make it
difficult for the agency to place the child.
There are additional, equally compelling reasons why the Indian Law Section
urges this Committee to refrain from entertaining any other amendments at this time, as
to do so would put the cart before the proverbial horse. At least sixteen states are in the
process of completing voluntary internal assessments of the efficacy of their courts'

Failure to properly advise the court that a case is covered by the ICWA is a
commol1 problem that often results in precluding Indian nations from participating in

compliance with the ICWA, pursuant to Congressional allocation of funds to the
Administration for Children and Families, Department of Health and Human Services,

their children's custody cases. In one Oregon case, the fourteen-year-old mother's
11
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State Court Improvement Program, fiscal year 1995.3 In addition, all fifty states are

.

It has been said before, but is worth repeating, that the problems that have led to

conducting mandatory evaluations of their own ICWA compliance pursuant to Title IV-B

this debate are not problems with the A

of P.L. 103-432, beginning in fiscal year 1996. Each state must draft a report on the

children.
Rather, the problem lies with those individuals Gudges, attorneys, state or
_

•

ct,

"
or With tribal responses to adoptions of Indilll1

compliance with the ICWA. It seems inappropriate, then, for Congress to enact

private agency personnel) who consistently refuse to comply with th e terrns 0 f the Act.
In states such as Nevada and New M'
eXlCO, where state and tribal JU
' dges and government

remedial ICWA legislation at this time, when Congress has allocated substantial amounts

leaders are working hard at developing and maintainin·
, _
g good lines of commumcation,

of money to ascertain how states can better comply with the ICWA -- and the surveys

few problems arise regard'mg out of home placements of Indian children.

specific remedial measures that the state intends to take to bring itself into full

and proposals are not yet in.
Perhaps the greatest irony of all is that the proposed amendments would punish
those !members of tribes who are forced to leave their reservation for economic reasons _and who find themselves before a judge who has concluded that because they have left
their \:ommunities and become "urban" Indians, they do not maintain significant enough
ties to their community to warrant application of the ICWA. The amendments place in
the hllnds of the very systems that caused Congress to enact the ICWA the power to
determine that the ICWA does not apply to Indian children. This creates a fundamental

,
would alleviate the need for much of the litigation that occurs now It'
.
IS most Important
'
'
however, that tribes receive notice within a v
h
ery s ort tIme after a placement of any kind
-- both voluntary and involunt

ary.

0

.
nce a chIld has been placed in either foster care or

a pre-adoptive placement, it becomes increasingly difficult to chall
h
. .
enge t at placement.
In fact, it is quite comm ~
on or state agencies to place Indian children in non-Indian
fOS.ter placements with the idea that the foster care will be for onl
h
.
y a s ort tIme -- only
b
to fmd that the foster I
.
p acement ecomes the pre-adoptive placement and, ultimately,

conflict of interest.
3

Finally, I understand that the Committee is entertaining an amendment that
'
- to notify a child's tri'b f
would require state and
pnvate
agencies
e 0 any voluntary
,.
placement of an Indian child Th"
.
IS IS a cntIcal amendment, as notice in voluntary cases

According to the various regional and state offices of the Administration for

Chil~ren and Families, Department of Health and Human Services, those states are

Alas~a, Arizona, California, Colorado, Iowa, Kansas, Louisiana, Montana, Nebraska,
Nev~da, New Mexico, North Dakota, Oregon, Texas, Utah, and Washington. This list is
not Ijlecessarily complete. In addition, while South Dakota is not conducting a full
eval*ation of state court ICWA compliance, the state is evaluating its need for additional
Indi;m foster homes near the reservations within the state. The state of Oregon, alone,
rece~ved eighty-eight thousand dollars ($88,000) to conduct a survey of the entire judicial
and Ichild welfare system.

13

adoptive placement. The states continue to argue that the shortage of Indian foster
homes justifies these placements - the reality is th t
, .
a many states do not make any efforts
-- slgmficant or otherwise -- to solicit help from the Indian community to expand the
numbers of Indian foster homes. It'IS easy to see that if the state fails to notify the

14
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child's tribe in the initial stages of any procee d'mg, the child's bonding with the
II to move the child at a later
foster/adoptive family is likely to interfere WIth
. tea
h bTty

date to his/her family.
One last comment.. It 'IS my belief that the House amendments, and any other

OFFICE OF THE GOVERNOR
51'ATli CAl'ImL
SANTA PE. NEW MHXICO 87503

amendments that are similar
. . .m nature, WI'11 impose a tremendous burden on state
courts, and that they guarantee that there will be a dramatic and substantial increase in

GARY E.JOHNSON
GOVERNOII.

litigation. Thus, in addition to the fact that the House amendments infringe upon an

June 25, 1996

(50S) 827-3000

area of tribal sovereignty
that IS fundamental and inimical to the very concept of
' .
sovereignty,
enactment 0 f these amendments will exacerbate, rather than diminish, any
,
timeliness issues that affect adoption of Indian children.

.

The Honorable Jolm McCain
United States Senator
Chair, Committee on Indian Affairs
838 Hart Senate Office building
Washington, D,C. 20510

The Indian Law Section of the Federal Bar Association thanks the Committee for
Re:

the opportunity to offer these comments on proposed amendments to the Indian Child

Statement Preparm for Senate Committee on Indian AITain,
HeariDgon Proposed Amendments to the Indian Child Welfare Act of 1978.

Mr. Chainnan, Members of the COmmittee:

Welfare Act.

I believe
it imponant
to (TCWA).
infunn the COmmitlee of my position on the Proposed amendments to the
Indian
Child
Welfilre Act
As Governor of the State ofNew Mexico, I believe that the Act should not be amended with respect to
definingchildren
who qualifies as an Indian child, and Who is entitled to notice of state coun hearings invoiving
Indian
I understand that the Proposed amendments would substltute.a subjective definition of "Indian child" in
lewAdefines an Indian child as one who is
enrolled as a member of a tribe, or eligible for tribal membership. This is an objective standard which
does not invite costly litigation over the quest10n ofwho is an Indian child.

place of the CUll'ent objective definition. Currently,

The proposed amendments would aDow slate couns to decide the question ofwho is an Indian
child based on a finding that one of the parents is "ofIndian descent" Two problems are immediately
apparent: I) the qualifier ("Indian descent") is a standard so broad that, should it become law, almost
anyone in America today might qualitY; and 2) the issue of who is or isn't "of Indian descent" IS a
question of l8ct that can be decided only after hard-fOUght, costly, and time consuming litigation.

The Proposed amendments would also allow the state to determine whether a child's parent has
sufficient " ... soda!. cultural, or politicaI afIiJiauon with the Indian tribe" to warrant applieatlon of

15

lCWA This particular amendment would create yet another subjective standaro whereby a tribal
community would be denied the right to receive notice of a state court proceeding invoiving an Indian
child. If a tribe IS derued such notice, then the tribal community is denied the OPPOrtunity to have any
say on behalfof an Indian child with blood and cultural ties to the tribe.

267

266
Senator McCain
June 25, 1996
Page 2
' .
'. whether there is a nexus
The roposed standards for delinmg an Indian child. and fu~t:;, susceptible to di!fe~ng
the cbild and a tribe.
at .best,
ofIndian child with the kinds '"'!b/eclJve
~·"ons. Replacing the traditional ~JeclJve .
0
and emotionally wrenching hlJgatlon
~ti;;; or ~ desaibed above will result m unnecessary
which, ultimately, will hurt cbildren.
'.
.
•
.. .
filets undertying ICWA ICWA is not an Act dCSlgJ1ed
We must not lose SIght of the ~~ncal and~~dian Child Welfare Aet is a law that acknowledges the
to rotecl special interests or pnvtleges. T
.eel h A Ii
as self-governing soveret$ll natlOIlS
hiJoricalllict that Native
people
to this iand ICWA __ In Its current

betw~

:v:

~e,

~encan

~~~~~;?~~~~~~:~o~I:~~r:a;::,a:':g~:~~;~f~:f:~
It also acknowledges the histon.....
were taken from their families under false pretenses.

case:s

.
,.
ted b some emotionally charged
as
I understand that tile proposed amen~ts ~v~ ~n pr~:,ts wh~ have ioosc or severed connectlOl1S
well as an intense debate,about the nghts ofindiVld't ~dren. These are not easy issues. B~! I do
with a tnOO which can Claim nghts over that ~en id make the pro<:ess more difficult, more hlJglOUs
believe !bat the propo~~lento~:~~~thei~lies.
and, ulomately, more ."" nnu
Sincerely,

~e.~
Governor
GElillAW:lgC

Pete V. Domenici
United States Senator
328 Hart Bldg. 20510-3101
Washington, D.C.
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Hon. John McCain, Chairman
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Mr. Chainnan, members of the ComrOittee. Thank you for the opportunity to present wntten testimonv
before your committee.

First, we want to thank the many members of the Comnuttee and especiaUy the Chairman and ViceChauman who have shown their contmued commitment to the Indigenous Peoples ofthese United States
in this 104th Cougress. We are especiaUy grateful for the recent action this Committee has taken to
remove Title III of H.R. 3286. the Adoption Promotion and Stability Act of 1996, which contained
amendments to the Indian Child Welfare Act (ICWA).
It is my understanding that having removed the provisions to which Indian Tribes and Nations across the
country, including ours, have actNely opposed, your committee now Wishes to exarnme vanous
amendments to ICWA that Indian Tribes and Nations could support. especiaUy mcluding the draft
amendment language developed, with our active participation. at the recent mid-year conference of the
National Congress of Amencan Indians (NCAl) in Tulsa, Oklahoma. As you may know, I am a First
Vice-President of NCAl representing the Aberdeen Area tribes. First, however, I want to give a brief
background about the TIrree Affiliated Tribes, and why the Indian Child Welfare Act is important to us.
Then, I will describe why we believe that Title III is a misguided effort to amend lewA and, in contrast,
suggest how the draft NCAl Tulsa language addresses some of the fundamental concerns raised by the
proponents of Title III.

The TIrree Affiliated Tribes are the Arikara, Mandan and Hidatsa Nations located on the Fort Berthold
Indian Reservation m northwest North Dakota. Like mosl other Indian tribes and Nations within the
States, the Nations that make up our affiliated Tribes were vastly reduced in Population for many
reasons by the tum of the 20th century. As our population began to stabilize by the middle of this
centwy, new threats to our populaoon, culture and way of life appeared, including the construction of
Ihe Gamson Dam along the Missowi River. which split our traditional homeland along the Missouri
River mto five distinct communities aU divided by a large body of walcr. This great "flood", as we cau it,
our largely self-sufficient society upside down, causing massive relocation, and assISted in creatml;l
grt,at lpmrerty and other social problems on our reservation.
in tum, meant that more of our populatIOn was inclined to teave the reservatIOn, which dramatically
possibility that our members wOilld be adopted into non-Indian families. As a result, these
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lribal members have lost therr Native culture and traditions. The psychologic,a1 effect of the loss of one's
Ind~' cul~e and traditions has been, for far too many Tribal members, an empty feeling of not
knowing who they are and being unable to recover their "lost identity" The loss to the Tribe as a whole
when its members are taken away is mcalculable.
The tranmas created for families by both voluntary and involuntary placement of their children ontside of
our communities remain very real, especially because of a common feature of most Indian lribes, ~h~
"extended family" Aunts, uncles, grandfathers and grandmothers all often share m the responsibilitIes of
ralSmg their nieces, nephews and grandchildren. Cousins become like brothers and sisters, and are often
referred to that way.
The extended family relationships that develop are very strong. Recently, as we were prepant.tg a letter
to send to this Committee while it considered whether to remove Title III of H.R. 3286, WIthin a few
minutes in our Tribal building, nearly every Tribal member employee over the age of 35 could recall
different incidents of family tranmas caused by adoptions and placements of family members into nonIndian families, because tbere were generally available perfectly capable extended !3mily lribal members
who could have raised and cared for the children being taken away. Often, the children placed or
adopted were never heard from again The follovlling is one of those stories.
An Indian women had four (4) children and also had a drinking problem. However, the
I\1dian grandmother cared for tbe children in her home. The Indian grandmot~er was an
excellent caretaker and loved her grandchildren very much. One day, non-Indian SOCial
workers arrived in a statiOn wagon to take the Indian children "away." The children
began rmming but, eventually, the children were loaded into therr station wagon. The
grandmother never gave away or disposed of the children's clothing, hoping that someday
they would retorn. The grandmother cried every day and mourned for her lost
grandchildren until the day she died in 1974. The grandchildren would have been in therr
teens when their grandmother passed away. To this day, the mother's Sisters, the
children's aunts, vividly remember the children crying as the station wagon dr~ve away,
~nd stated they will never forget that day. It was one of the aunts who told this story and
iJs she did she wept for the children, including remembering how her mother suffered.the
"est of her life grieving and mourning for tbe children. In 1978, several year;; after.this
mcident, the mother had another baby, which was just pnor to when the Indian Child
!Welfare Act took effect. Again, the non-Indian social workers took her newborn son
'right from the hOSpital. The social workers told tbe mother tbat her son was bemg taken
somewhere on the east coast. To this day, tbe Indian relatIves have never seen or heard
from the children taKen away.
The passage ofthe Indian Child Welfare Act (ICWA) in 1978 was a modest step forward to
prevent our existence as the Three Affiliated Tribes from being frrrther eroded. Our Three
AffiIiat~d Tribes, as a sovereign, Federally reCOgnized Tribe, whose member Tribes,eXlsted long
before ithe United States was a nation, was assured by ICWA that if we wished, we had the right
to be notified and to intervene in state sanctioned actions in which the fate of our children was
being 4ecided, assist in influencing the outcome and to potentially obtain a tran.~fer of tbe case to
Tribal court where tbe best interests of our children would be finally deterrnmed.
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state courts m North Dakota, like other State courts, initially resisted the applicatiou of
to ItS court ~roceedings, but now, nearly 20 years after ICWA's passage, our state courts
WIth the law and understand it. Along with that understanding has come a new
re"ognition th'lt ~he tnba! courts of tbe lribes in North Dakota are as capable as state courts in
wise decisions about the custody and welfare of children.
however, because of a few celebrated and largely ntisunderstood cases in which some
pe<lPl" h'lve reached the erroneous conclUSIOn that the welfare of children is secondary to tribal
I'UJllICal ~;UaJ(S, we fac~ a new and grave tlrreat to our very existence as sovereign peoples. We
cannot even think about gomg baCK to the days when State courts could decide our
without lribal involvement, and where necessary, intervention and assertion of
tribaljuris,dictiIJn.
proposed Title III of the AdoptIOn Promotion and Stability Act of 1996, H.R. 3286, m our
was and rem:'~s dangerous in several ways, and would lead, if adopted, to further costly
. consunung litigatIon over a nnmber of issues. If amendments to ICWA are necessary,
believe the have NCAI Tulsa meetIng language provides a basis for meeting most of the
of those who are concerned about the misapplication ofICWA m state court
procee:dings.
Title III would set a new standard for who IS an Indian child for the purpose of allowing the lribe
to mtervene m a child custody proceeding. It states that a lribe may not mtervene unless: I) one
child s bIOlOgical parents is "of Indian descent," and 2) at least one of the child's biolOgiCal parents
significant SOCial, cultural, or politi~a1. affiliation with the Indian lribe of which either parent is a
The deterrnmatlOn of parental affiliation IS to be based on tbe parent s affiliation at the time of
custody proceeding. Finally, a determination by the state court that ICWA does not apply is final.
T~t1e III, t?is ~etermination of "affiliatiOn" with the child's member lribe IS one left to a state
WIthout tribal ~put, and thus makes a lribal determination of eligibility for membership or actual
memb'ership m the tnbe rrrelevant. This IS exactly the kind of situahon ICWA was enacted to prevent. It
rep,resents avelY drastIc mvaslon of tnbal sovereignty by replacmg the tribe's determination of eligibility
tor' moembel"Shiip WIth a vague and vrrtually rmpossible to defme state determined standard of tribal
. sure to cause protracted and costly litigation. Tribes are political entities, not racial
.
classificatiOns, ~ecognized by the Federal government as capable of self-governance, and ICWA is
specifically based on tbat recognition.

we can o~y support legislatIOn which preserves the fundamental nght of tribes to deterrnme
own membership and apply thatdetennillation in tribal and state child custody proceedings. We
.
the NCAI Tulsa meetmg tanguage concerning "certification" of membership by a tribe at tbe
It seeks to mtervene m a child custody proceeding goes a long way to meet the objective of certainty
the state court setbng and, althOUgh we feel that no changes to ICWA are necessary at this time, we
proposed language.
Title IIIis concernedabout retroactive enrollment of Indian children affecting ongomg
,proceedings or affectIng adoptions that have already occurred. These provisions of Title III do
mto account the fact that many tribes update membership rolls sporadically; that a child is not
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necessary enrolled at birth; that in some cases where the child's parents are members of different tribes,
the parents will let the child make the tribal enrollment decision; that many people are fully recognIzed as
bemg part of a tribal community even though they are not formally enrolled; and that many Indian
people do not enroll until there is specific need for it (e.g., voting privileges, scholarship applications). It
also does not take into account what Congress recognized when it enacted ICWA, that there are abuses
inflicted on young Indian parents who are counselled to give their children away shortly after birth,

Testimony before the Senate Select Sub c0 mml'ttee on Ind,an
" Affairs in support
of:
B.R. 3286, the Indian Child Welfare Act of 1978

before the enrollment decision is even made.

delivered on June 21, 1996

We believe that a major part of the perceived problems with ICWA are procedural. Thus, the NCAl
Tulsa meeting language helps to resolve the procedural problems of delayed intervention by a tribe in a
child custody proceeding by setting slnct nmeJines in voluntary cases for providing notice to tribes of the
possibility of a child being a tribal member and timeJines for tribal intervention in the custody
proceeding. Along with these nmeJines, the contents of the notice given to the tribe 18 specified, to allow
the tribe a better opportunity to deternrine if it wants to intervene at all. At present. the practice is often
that the intervention decision is made sunply to preserve the tribe's rights m the case.
Third, and [mally, Title ill would provide that the amendments to ICWA made by the Title would apply
to current ICWA proceedings. While this prOVlSlOn might be well meant to benefit parties in certain
cases, such an application would only serve to delay and increase the complexity of existing litigation,
rather than simplifY it. Further, application of the present Title ill language to ongoing proceedings
would only highlight the tribal objections to the first two portions of the Title which enormously
undermme tribal sovereignty.
Agam, we believe the modest provisions of the NCAl Tulsa meeting language should be sufficient to
prl,lvide clarity and certainty to the legal proceedings in future child custody proceedings without
requiring new interpretations of vague standards.
Other portions of the NCAl Tulsa meeting language address additional problems raised in the discussion
Title ill amendments to ICWA. Among those are: 1) Criminal sanctions against those who would
pr¢vent the proper application ofICWA, for example, attorneys who counsel a party to deny his or her
Inllian heritage would be subject to subject to criminal charges; 2) specific language that applies the act
to, Alaskan tribes and native villages; 3) clarification of a tribal court's power to declare children wards of
the tribal court; and 4) the allowance in state court. regardless of the State's laws, of "open adoptions",
wp.erein the parent whose child is being adopted can still have some contact with the child.

by John W. Steele

Introduction
I am grateful for the opportunity to t ff .
Welfare ACL In 1978 Congress passe~;~~suPP:rt ofB.R. 3286, the Indian Child
the high incidence of removal orInd' ch'ld to a dress tbe concerns surrounding
"b
Ian I ren from thei Ind' eo " "
.
r
Ian .amlhes and
t n es and the placement oflndian Childr'
~tcnded families, tribes and cult . I~ m adopti~e or foster bomes out side the
child custody proceedings contri;r;si th' A recognIZes that cultural biases in
Indian tribes and to counter cultuUrael b~ IS Pcroblem. To promote the stability of
" .
lases, ongress ena ted ICW
minimum
procedural and substan':v'
c
A to prOVide
•
u e requirements who h t t
to duld custody proceedings The 0 I
_
_ iC S a e courts must apply
strengthened and amended; dd g ala SIOUX Tnbe feels that ICWA should be
0 a
ress concerns raises by the Tribes across the
nation.

o~the

While we support the NCAl Tulsa meeting language amending ICW A, we again want to emphasize that
"I'e are not prepared to compromtse further regarding the right of each tribe to determine its membership
free of state or federal interference or review. After all the United States Supreme Court has long
the right of Indian tribes to determine their own membership. If ICWA is to be changed, let
i\ be changed to create as much procedural certainty as possible without compromising the ability of all
t1ribes to mtervene in State court proceedings and protect those who are most important to us but least

r~cognJzed

~ble to defend themselves, our children.

1rhank you, Mr. Chairman, and members of the COmmittee for your time and consideration of this issue.
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1. Notice to Indian Tribes of Voluntary Proceedings
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".
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2. Timeline for Intervention in Voluntary Cases
Provides for a window of 90 days for tribes to intervene after notice of a voluntary
adoptive placement or 30 days after notice of a voluntary adoption proceeding
whichever is later. If a tribe does not intervene within these timelines after proper
notice., they can not come back and later intervene.
,Timely placement.; of children, whether they be Indian or non-Indian, are a
concern of everyone. It is in no one's interest to let children languish in foster care
or institutions when there is an appropriate adoptive placement available.
.U+tanding this, tribes at NeAl came together to adopt language that will
place an appropriate timelineon their ability to intervene in voluntary adoptive
proceeding.~ involving their children.
Historically, tribes and extended family members interests were almost never given
any consideration in these sensitive proceedings. They often only found out about
adoptions of their children months and sometimes years after deals had been cut.
With proper notice tribes can make informed decisions regarding their interests In
a child and help facilitate a timely and successful adoptive placement.

S. Clarification of ICWA in Alaskll
C
Vla.illrifieshthat, for the purposes oCthe Indian Child Welfare Act A, __ I
N t'
ages ave a land base over wh'leh tbey can exercise child welfare
' I4QKlln
a we
jurisdiction.
6. State Court Option to AUow Open Adoptions
~~~'7.:i:at~ cou~s to prov,ide open ado.P?ons of Indian children where state law

. .• em. ome state courts prohibit biological family members from
mamtammg
contact with the ch°ld
.. .
I ,even wII en the adoptive parents agree Th'
provIsion
another tool in a state court adoption proceedin to
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and
cbildren with access to their
family and
d
'
eemed appropnate. However, state courts will still have full
esecratlon as to whether this option is utilized.

pr:o~ld~s

~:~t:::~:~ti:ation

ensu~e
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aV~id

7. Clarifying Ward of Tribal Court
~Iar~~ tribal

court's authority to declare children wards of the tribal court
•
uc I e state courts. Clarifies that once a tribal cou
on-reservation child or a cbild transferred to th
b rt takes control of an
court retains control Ensur . b
em y a state court that the tribal
take control over a child h es t at tribal courts ~i11 not unilaterally reach out and
w ose pennanent home IS otT-reservation.
0

3. Criminal Sanctions to Discourage Fraudulent l'ractices
Provides criminal sanctions for individuals or agencies wbich knowingly
misrepresent whether a child is Indian to avoid application of the Indian Child
Welfare Act. The vast majority of disrupted adoptions involving Indian children
happen as a result of unethical and illegal behavior on the part of the individual or
agency facilitating the adoption. In the now infamous "Ross" adoption case the
_natural father was counseled to avoid disclosinj!; he was Indian in order to avoid
application of the ICWA, after which the adoption attorne)' falsified adoption
papers that asked for the natural fatber's ethnicity. This is just one enmple
amongst many where a number of innocent people, as well as the adoption itself,
were exposed to unnecessary risks for the purpose of making life a little easier for
the person facilitating the adoption. This kind of disregard for the lives of children,
their natural families and potential adoptive families cannot be tolerated and should
be punishable by law.
4. Limits for Withdrawal of Consent to Adopt
Limits the length of time within which birth parents can withdrawtbeir consent to
adoption to sill. months after notice to the tribe. Provides more certainty that
adoptions involving Indian children will not be disrupted by placing time limits on
the natural parents ability to revoke their consent to adopt. Furthermore, it brings
federal law pertaining to tbe adoption of Indian children more in line with
applicable state laws by avoiding unlimited timelines on when consent to adopt can
be revoked.

8. Informing Indian Parents of Their Rights
Provides tbat attorneys and public and riv
.
.
of their rights and their child
. h P d ate agencies must mform Indian parents
..
'I
ren rig ts un cr the leWA Th'
that Indian parents are infonned up front and abl
.
IS prOVISion ~I I ensure
declS.ldons on
the adoption fos!er care placements of their
unnecessary htlgatlons due to natural
".
I
P avOl
them may wisb to change later.
parents making umformed decisions that

~~

chi~~::a::i~~~~~e;;

9. Tribal Membership Certification
,
Any motion to intervene in an adoption roceed'
b~ certification uf the child's membershi~ or eli li~~I~y; tnbe shall b~ accomp~nied
tnballaw or custom. This provision wiD hel g
ty or membershIp accordmg to
whether a child' I d"
.
P ensure that there is no question as to
IS n lao under the ICWA and that trib:'" membership
detenn" t'
lila Ion are not arbilrllrily made.
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Reasons to oppose the ICWA Amendments in Tide ill of II.R 32&6
Contrary to the sponsor's claims this legislation will ~dend well b~yond. just
voluntary adoption proceedings. The legislative language ~11 also deny Indtan cbildren
the important protections they need in involuntary proceedmgs, both foster care and
adoptions.
. The amendments do much more than just "clarify" or "make minor changes" in ~e
Indian Chid Welfare Act as the sponsors have claimed. Many full-blo~ded Indian
children could end up in homes WIth strangers while theIr own extended family members
who are qualified to care for them are Ignored as potential placements.
S ORSOrs of this legislation have greatly misrepresented the amount of co~tr~1 that
tJbes have over placements of Indian children under the
the junsdlct10nal
and intervention provisions and procedures for consent to adoptIOn ill the lCW A are
followed no adoption may be disturbed once It finalized .unless there IS fraud or duress In
the initial COnsent. Even when there is fraud or duress, challenge can be brou~t on~y two
ears after an adoption decree IS final. Furthermore, a state court ~a.s the dIscretIon ~o
yiace an Indian child outside the placement preferences m the leWA If It
good cause
the contrary While an Tndian tribe may seek transfer of junsdlctlon of an off
case: either parent may object to the transfer which generally has the effect of
reventmg such a transfer. Moreover, even where a parent do~s not obje~t, a state ~urt
deny transfer of junsdictton, Finally, tribal
':"?O have Junsdlctlon routmely
otder placements for Indian children With non-Indian farmlies. The IeWA only sets out
r¢ferences, not manoates, for the placements of Indian children ~Ith the pnmary emphaSIS
bieing on the family of the child, regardless of whether It IS IndIan or non-Ind!an. ~hus,
Wh~e the reWA is .complied with lrutially, there IS no threat that an adoptIOn Will be
ovelturned,

ICW~. r~

~nds

f·

r~servation

~ay

~ourts

chaD~es

~ithou~

The sponsors want to make Significant
to .the ICWA
h.olding any
s~bstantive hearings or allowing time for Indlao lobes to prOVide the1.r IOpUt. Th~
Senale should not allow these proposed ICW A amendments to proceed WIth ~.R. 328
and allow the Senate Indian Affairs COlTlJ!llttee to more. carefully examme these
~endments and Issues inVOlved as they are proposing to do dunng a beanng scheduled
for June 26.
the amendments address none of lIle real proble~s that 2ive ~ise to leDgt~y
~doption disputes. Removmg tribal government and tnbal cour~ Juns~lct1on over child
t dy Proceed;nos will not improve placement outcomes for Indian children, and ill fact
cus 0
-..,
.
f.b I
tS and tribal courts
iMIllikely
produce
worse out comes The blaming
0 m a ~overnmen
<
fforts by individuals who circumvent the lCWA law 10 state coun and cause ~ost
Ignores e
raJ famir
'
In addition
bf
the pain and suffering that both adoptive ,and natu .
les expenence. .
~ribal. governments and courts have shown tune and time agam that they are In the best

position to determine what the best interest of Indian children are and consistently produce
better out comes for Indian children when compared to state courts and placmg agencies,
Non-Indian adoptive homes are not the only loving homes available for (Indian
children. While the sponsors of this ICgislation state that they are Just trymg to provide
lOVing homes for Indian children, they have completely Ignored the fact that many
wonderful, qualified Indian families, many who are relatives of these children, are being
overlooked as placements.
The sponsors claim that there are "hundreds" of cases where Indian children are
"snatched" from their non-Indian adoptive homes, yet experts in the field of Indian
adoption and foster care find that less than one-tenth of one percent or 40 cases
ICWA adoption cases since the passage of the Act in 1978 have ended up ill state
supreme courts. State courts deal with much larger numbers of disrupted adoption cases
of non-Indian children, yet they are not being Singled out for this kind of drastiC change.
in fact, how many other Slale or federal child welfare poliCies can c1aun this kind of
Success In plaCing children in foster care of adoptive homes.?
The involvement of tribes in voluntary adoption proceedings ensures that young
vulnerable Indian parents have balanced information available to them to help them
make an informed decision regarding the potential adoption of their children. When
Indian parents only receive Information from adoption attorneys or agencies opportunities
for placing the children with their exteI1ded family are rarely discussed or encouraged.
Adoption brokers have a direct finanCIal Incentive to not encourage the Involvement of
extended fumily members or tribes deciSions affecting their children.
The sponsors have falsely stated that the Indian Child Welfare Act was never
intended to provide protections to off reservation Indian children or families, when
in fact this was the primary group that Congress identified as most needing
protections.
While the Congress of 1978 recognized the strengths of Indian families and the
important connections between a tribe and its' children. the sponsors of this
legislation only seem to be able to say negative things about tribes and Indian
families. At a time when Congress has been so involVed in ending discrimination in
placement decisions of children and promoting the values of family and commuruty control
can the promotion of legislation that is so anti-Indian. antI-family, and anti-local control
be justified,
Concerns with Section One - ReqUirement of parent - tribal affiliation
The bill has many serious naws that will cause an explosion of new litigation on
virtually every section of the bill This wiD only result in delaying efforts to find
good homes for Indian children awaiting adoption or foster care _ the very problem
that Congresswomen Pryce says she is trying to resolve. What is social, cultural. or
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political affiliation? What evidence proves or disapproves such affiliation? What does It
mean to be affiliated as of the time of the proceeding? Does the coun consider the
affiliation over the last 10 years or Just within the last month? What if a child maintains
such relationship through a grandparent or other relative, but the parent does not? What if
the child's parent(s) are deceased? What does it mean that a determination of nonaffiliation is final? Does It mean that a judges detemunation cannot be appealed to a state
, appellate court or that a state appellate court deciSIOn which violates the ICWA cannot be
reviewed in a federal court? lnterestmgiy, determmations that uphold the application of
the ICWA will be eligible to be appealed or reversed. What if a natural parent claims lack
of affiliation, the Judge accepts this representation and two weeks later an Indian tribe
presents oveIWhelming evidence that he parent has substantial contacts with th tribe?
Every one of these questions and many more will be litigated repeatedly.
The bill replaces a bright line political test - membership in an Indian tribe as the
trigger for the covel·age of the ICWA - with a multi-faceted test that transforms the
classifitation into more of a racial identification test. This prOvision is likely
unconstitutional slOce the legitimacy ofIndian-specific legIslation rests upon the fact that
such legislation is based upon a politicai classification, and not a ractal classification.
The arbitrary nature of Section One could result in Indian grandparents, uncles,
aunts, nieces. nephews, and siblings being considered irrelevant in the lives of
Indian children. In the case of an Indian child who had very meaningful, significant
relationships with their tribe and extended Indian family over a penod ofyears, but may be
not within the iast 3-6 months, tne court could determine that this was sufficient evidence
to exclude the child tribe and extended family from bemg any part of that placement
decision.
Concurs with Section Two - Tribal Membersbip
This section does not refleet the realities of how tribal membership mechanisms
work and would likely exclude coverage of vast numbers of bona fide Indian
children from coverage by the Indian Child Welfare Act. Many Indian children are
not formally enrolled but are dearly members of a tribe and could be enrolled. In addition,
assertions by the sponsors that tribes are trying to make members of everyone, "even with
as little as 1/256th Indian blood" are SImply absurd. First of all tribes reserve the ngllt to
detennine their own memberships as sovereign governments. State agencies and courts
are not equipped to make these kind of membership detemunations and could easily make
IJUstakes that would deny bona fide Indian children and their families from being covered
by the rCWA in both foster care and adoption proceedings. Secondly, tribes have every
incentive to not be enrolling children who are not legItimately connected with the tribe
since ultimately these childreo will be eligible for benefits that the tribe provides to its
members benefits which are generally limited in nature.
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Section 2 wOllld also impact Indian children d
..
.
the reservation. Typically child
t d
a.n famdle5 resident or domiciled on
,
GUS 0 Yproceedings inv I'
h
..
under the exClusive jurisdiction of the tribal court
0 vmg t esc falmhes Would be
: , However, ~ those Circumstances
where a state COUrt misinterprets the arents 0
parent or child have not been formally !nrolled ~uchild s membe~lp status or where the
is nothing to stop states from c o · ' t are clearly eligible to be enrolled, there
, Indian children from their homes b=g on the resen:atlon and unnecessarily removing
requirement that an extended family oro~~~te'l not tnbal standard~. There would be n~
court authority over thevolunt. and' v P acenJent for the child be sought. Tribal
ios!, essentially taking us back ~he ty ~ o~untary placement ~f such children would be
Child Welfare Act.
P so rampant abuse which gave nse th the Indian
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of American Indians (NCAI) convention in Tulsa in
proposed amendments to the Indian Child Welfare Act.
supportive of the resolution and the draft amendments
aoor,ov,ed at the NCAI convention, but realize that the ICWA bills
to be introduced by Senators McCain and Inouye and
.·~~~:~~~:_~~~:j~i·V;_~ Young and Miller will not be identical to the NCAI
,
The Menominee Tribe would certainly want to review
and offer comment prior to their Committee markUps.
qeve,Lc,plln,~

1-715-799-5100
FAX 1-715-799-4525

P.O. Box 910
Keshena. Wisconsin 54135

STATEMENT OF THE MENOMINEE INDIAN TRIBE OF WISCONSIN
FOR THE HEARING OF THE SENATE COMMITTEE ON INDIAN AFFAIRS
REGARDING
THE INDIAN CHILD WELFARE ACT
JUNE 26, 1996

The Menominee Indian Tribe of Wisconsin is pleased to submit
this statement to the Senate Committee on Indian Affairs
concerning the Indian Child Welfare Act (ICWA). We appreciate
responsible manner in which this Committee and the House Resources
Co~ittee have approached the past year's legislative attack on
tribal efforts to keep Indian families together through our
under the Indian Child Welfare Act.
The Indian Child Welfare Act amendments introduced thus far
in the 104th Congress are certainly illustrative of why we should
resist legislating based on anecdote. The ICWA discussion in the
Hou$e by the proponents of the pending ICWA bills -- both in the
House Resources committee hearing in May of 1995 and on the House
floor last month -- reveal a lack of regard for accuracy and/or a
lack of understanding of how the Indian Child Welfare Act works
and' the ramifications of those amendments.
Perhaps we should not be too surprised by the lack of
generally of the Indian Child Welfare Act. It is a
prqcedura1 law geared to state court proceedings. But it is also
an ~ct which governs proceedings involving individuals from
di~ferent cultures and two distinct and separate governments tribal and state. The Act functions well when all parties
involved are knowledgeable regarding their rights and
re~ponsibilities under the Act and when all parties respect each
ot~ers rights and responsibilities.

un~erstanding

The draft amendments approved at the NCAI convention in Tulsa
prop,os:e practical steps to improve the implementation of the
Child Welfare Act. Most problems attributed to the Indian
Welfare Act derive from cases where tribes have not been
informed about a case -- either because of lack of
concerning voluntary cases or by attempted avoidance
compliance.
Draft Amendments from NCAI Conference. The draft NCAI
would, by providing notice to tribes for voluntary
combined with time frames for intervention, address
criticism that tribes sometimes intervene in cases in an
manner.
Under current law, a tribe can intervene in a
vo,lclnt:a:~v ICWA proceeding at any time during the case.
The
that the law requires notification to tribes only for
LnVC,Ltlnlcarv cases, so tribes may not find out in a timely manner
voluntary proceedings.
Indian parental and Indian
cnLL-aren's rights would be protected by a requirement that
and public and private agencies inform Indian parents of
under ICWA -- responsible attorneys and agencies
a~,~~~~~~n~~tthis, but there is a need for it to be a statutory
r
Additional certainty would be provided through time
for tribal intervention and for withdrawal of parental
=o:nsent for termination of parental rights.
The amendments would
impose sanctions against those who willfully circumvent the
We are concerned that the COmbination of the amendments which
would place strict time frames on tribal intervention in voluntary
cases 1 and the proposed requirement that a motion for intervention
by a certification documenting the child's
or eligibility for membership might in some cases be
unwc,r)calble.
For instance, if there is question of paternity Which
would affect the child's membership or eligibility for membership,
the process of making that determination may take longer than 3090 days -- the Menominee Tribe has been a party to cases like
There may be other circumstances in which the tribal
mO'mhor~h
determination may not be able to be made in such a
short time frame.

I

We applaud the work by tribes and Indian organizations
undertaken over the past year and at the June, 1996 National

130 days ,from rece~pt of termination of parental rights proceedings, 90 days
from rece~pt of notice of an adoptive placement or 30 days from receipt of
of a voluntary adoption proceeding, whichever is later.
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Request.
We ask the Committee to consider a modification
which would allow some flexibility in provision of the .
certification of membership. We also ask that the Committee
Report accompanying any ICWA legislation discuss the differ~nce
between enrollment in a tribe versus membership or membersh2p
eligibili ty.
Menominee/Wisconsin ICWA Agreement. The Menominee Tribe
the State of Wisconsin have had a cooperative agr 7ement,on
implementation of adoptive services under the Ind2anCh21d Welfare
Act since the early 1980's, an agreement wh2ch has had to be
modified only twice. .While tribal-state negotiations on such
agreement began prior to enactment o~ ICWA, ~t was enactment of
ICWA that provided the impetus for f2na12zat2on of the agreement.
The agreement involves coordination and sharing ~f resour?es,
including co-studying (tribal/state) of prospect2ve adopt2ve
families and tribal identification of available adopt2ve Me,n()minee
families.
This agreement works well, especia~ly with regard to ~tate
agencies. Most of our problems with ch21d custody proceed2ngs
arise from actions of private attorneys or state court personnel
who are not fully informed about the Indian Child Welfare Act.
The ICWA amendments approved at NCAI -- in particular, .the

requ~rement to notify tribes regarding voluntary proceedings --

would improve the implementation of the Act: Unde: our agreement
with'the State, the Menominee Tribe identif2es fam212es on, the
Menokinee reservation and throughout the State who are ava21able
as adoptive families. We are also knowledgeable,about whether the
chilo may have extended family.
These are funct20ns Wh2Ch the
Trib~ is able to undertake much more effectively than pr2vate or
state agencies. The result 2S perma~e~t placement of Menom2nee
children -- often with Menominee fam212es -- faster than could be
unde~taken by state or private agencies.
For thosechildre~ ~nd
famiR2es which meet the eligibility criteria, adoption subs2d2es
and medical care are available. This could not happen absent a
cooperative agreement as the federal Title IV~E Foster,care and
Adopition Assistance Act does not provide fund2ng to tr2bes.
Inter Related Issues.
• H.R. 3286. While this hearing is focused on development
of dew amendments to the Indian Child Welfare Act, we still h~ve
at ~east one major hurdle during this Congress. That hurdle 2S
for ithe conferees on H.R. 3286, the Adoption Promot2on and .
Sta~ility Act, to approve a final bill which does not conta2n the
Hou~e-passed ICWA amendments -- the House needs to recede to the
sendte on this matter. We know that the Senate Comm2ttee on
Ind~an Affairs and the House Resources Committee will work for a
final version of H.R. 3286 free of the Pryce-authored ICWA
lanruage __ it would be a disaster should it be adopted. In our

our cooperative agreement on ICWA with the State would be in
• Funding under Federal Child Protection Statutes
Federal social service statutes
provide assistance to state governments for child protection
for foster care and adoption are not available to tribal
Not only would fair treatment of tribes with regard
funding under these acts enable tribes to more fully implement
Indian Child Welfare Act, it would assist tribes' in all their
protection efforts.
Members of this Committee are aware of the HHS Office of
Inspectclr General's report which documents the discrimination
the tribes in receipt of federal social services funding
Title IV-E Foster Care/Adoption Assistance and Title XX
Services Block Grant programs) Tribes do not receive money
and states pass through only a miniscule amount of
social services-related funding to tribes.
In fact, many,
tribes receive no funding whatsoever from the above-mentioned
L;~~;;~:[;pr~r~ograms. (August, 1994 HHS Office of Inspector General,

o

FOR ACF TO IMPROVE CHILD WELFARE SERVICES AND PROTECTIONS FOR
AMERICAN CHILDREN)

Title IV-E Foster Care/Adoption Assistance.
The
IV-E Foster Care and Adoption Assistance Program is an openfederal entitlement program which provides funding to states
foster care and adoption services. It requires that efforts
be made to keep families together.
It is a terribly flawed law in
that it does not provide funding directly to tribes -- providing
eligibility only to those children placed by state (not tribal)
courts. The pending welfare reform bills would keep this program
an opened-ended federal entitlement program.
We are aware that Members from both parties of the Senate
Committee on Indian Affairs and the House Resources Committee have
urged the Ways and Means Committee to adopt an amendment to
welfare reform legislation to provide direct Title IV-E funding to
tribes, and thank you for that.
Request.
It appears that a welfare reform bill may be
enacted this year, and we ask you to redouble your efforts on
getting a Tribal Title IV-E amendment.
-- Title IV B Child Welfare Services. The Title IV-B
program provides a small amount of funding to tribes -- about $4
million annually, This is derived from a 1% statutory tribal
allocation under the IV-B, Subpart 2 (Family Preservation and
Support Services) and a discretionary allocation of less than 1/2
of 1% for tribes under the Subpart 1 (child welfare services)
program. The welfare reform bills of the 104th Congress would
have taken this funding from tribes and given it to states as part
of the state block grant. We understand that the Ways and Means
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committee, in it recent markup of welfare reform legislation (H.R.
3507), reinstated tribal IV-B funding.
We are pleased for that
action, but ask that the Child Protect~on Block Grant in welfare
reform provide a more reasonable level of funding for tribes.
Current funding does not allow participation for all tribes, and
only a very small amount of funding for the tribes that are able
to participate.
Reauest. Welfare reform legislation should provide 2% of
funding to tribes from the Title IV-B Child Welfare Services Block
Grant or a child Protection Block Grant.
• ICWA Compliance Report. The Title IV-B statute was amended
1994 to require that states, as part of their requ~red annual
child welfare report to HHS, consult with tribes and explain the
specific steps they are taking to comply with the Indian Child
Welfare Act. This past year was the first year for implementation
of this requirement.
Because the pending welfare reform bills
would repeal the IV-B program and roll it into a state block
grant, this ICWA compliance reporting requirement would also be
repealed.
~n

We have seen the value of a signed ICWA agreement with the
State of Wisconsin, and believe that a requirement for states to
meet with tribes and report on ICWA compliance could go a long way
toward heading off misunderstandings between state and tribal
governments, and in fostering better working relationships. We
understand that the testimony of the Intertribal Council of
Arizona discusses the valuable experience of the tribes and urban
indian organizations in Arizona and the state government in
working together on their ICWA compliance report.
Request.
We ask that the ICWA compliance report contained in
Title IV-B of the Social Security Act be retained, and not be
repealed as part of welfare reform legislation .
• Indian Child Welfare Act Funding.
Funding through the BIA
for the Indian Child Welfare Act is now at about $13 million for
reservation-based programs.
The Menominee Tribe is aggressive in
protecting our children under the Indian child Welfare Act. We
intervened under ICWA authority in 100 cases in FY1994 and 99
cases in FY1995. Additionally, the tribal court handles child
custody cases arising on the reservation -- cases which are not
covered by the Indian Child Welfare Act.
The small amount of ICWA funding for tribes is clearly
especially when you consider that states receive
child welfare and foster care/adoption assistance funds
~hich are denied to tribes.
~nadequate,
~ederal

Request. Congress should increase BIA funding for Indian
!Child Welfare Act programs.

Termination Era. While the Indian Child Welfare Act -- whose
goal is to provide a legal framework for working with states in
keeping Indian children within an Indian community when
appropriate -- is of great importance to all tribes, it has an
added dimension for the Menominee Tribe.
?-,he "termination" ,by Congress of the Menominee Tribe in 1954
had d~sastrous consequences for our people. Among the
consequences w~s the harm it brought to Menominee families and
thus to the tr~be. As a result of the termination legislation
there was a 19-year period prior to "restoration" in 1973 where
there was no longer any enrollment in the Menominee Tribe .
Pe:sons b~rn before 1954 were considered Menominee tribal members,
wh~le.the~r brothers and sisters born after that date were not,
creat~ng confus~on and conflict.
Termination brought an increased
movement away from Menominee lands and into cities, and sale of
some Menominee lands. Use of and passing on of the Menominee
language suffered greatly. We are still trying to recover from
that "lost,generatio,:" of the termination period. An integral
par~ of t~~s effort ~s to maintain strong family networks.
The
Ind~~n Ch~~d Welfare Act and the agreement we have with the State
~f W~scons~n for implementation of this Act is important to the
~ntegrity of our families and the Menominee Tribe, and we ask that
you work w~th us to see that this Act is not compromised.
Thank you.
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MENOMINEE INDIAN TRIBE OF WISCONSIN

MENOMINEE TRIBAL LEGISLATURE
RESOLUTION 96-33 ICWA Amendment
PAGE 2.

P.O. Box 910
Keshena, WI 54135-0910

E~resses
Comm~ttees of

app~eciation to the House and Senate
Jurisd~ction on the Indian Child Welfare
Act .- the House ~esources. Committee and the Senate
Comm~ttee
?n Ind~an Affairs
and especially to
Representat~ves Don, Young
and George Miller and to
Senat?rs JOhn .Mcca~n and Daniel Inouye for their
oppos~t~on to the f1.R .. 3286 Indian Child Welfare Act
ame1?dment~ and for their work with Indian and Alaska
Nat~ve tr~bes on Indian Child Welfare Act issues.

5)

MENOMINEE NATION
MENOMINEE TRIBAL LEGISLATURE
RESOLUTION 96-12WHEREAS, the Menominee Indian Tribe of Wiscons~n is a federallyrecognized Indian Tribe with all rights, and powers tnereto
perta~ning Which acts through its duly constituted govern~ng body
the Tribal Legislature; and
WHEREAS, the effective implementation of the Indian child Welfare
Act ~s important to the Menominee Tribe's efforts to maintain the
Menominee culture and to maintaining strong tribal families; and
WHEREAS, the Indian Child Welfare Act (IewA) amendments contained
in Title III of H.R. 3286, the Adoption Promotion and Stability Act
of 1996, which was approved by the House of Representatives on May
10, 1996, would violate tribal sovereignty, would result in many
Menom~nee,and other Indian and Native Alaskan, cnildren losing the
protection of the ICWA, and would cause lengthened child custody
proceedings in state courts; and

its

CERTIFICATION
~ndersigned Officers
cert~fy that the above

The

of the Menominee Tribal Legislature hereby
resolution was duly adopted at a meeting
held on
June 20 _
,1996, by a vote of 7
for,
0
opposed, ~ abstent~ons. and _2_ absent.
The Undersigned also
cert~fy that the above has not been rescinded or amended in any
way.

JO'~

WHE~EAS,

the Menominee Tribe applauds the work of the National
Congress of American Indians and the National Child Welfare
Association and others on alternative Indian Child Welfare Act
amendments which would serve the purpose of all parties by
pro~iding clearer procedures for child custody cases;
NOW',
THEREFORE,
Leg:islature:
1)

BE

IT

RESOLVED

that

the

Menominee

Tribal

Opposes Title III of H.R. 3286;

2) supports the intention of Senators McCain and Inouye
to strike Title III from H.R. 3286 in the June 19, 1996,
markUp by the Senate Committee on Indian Affa~rs of that
bill;
3)
supports Resolution TLS-96-007A concerning Indian
Child Welfare Act Amendments which was approved by the
National Congress of American Indians conference held in
Tulsa, OK, on June 3-5, 1996;
4) Requests favorable consideration by the U.S. Senate
and House of Representatives of the Indian Child Welfare
Act proposals approved by the June, 1996, National
Congress of American Indians conference in Tulsa, OK, and
recognizes that Tribes may propose construct~ve changes
to the NCAI proposals which should be given careful
consideration;

DATE:

June 20. 1996
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TESTIMONY BEFORE THE SENATE COMMITTEE ON INDIAN AFFAIRS
SENATOR JOHN GLENN
JUNE 26, 1996

Indian Child Welfare AssoCIatIOn and other tribal representatives to resolve
this issue.

Mr. Chairman, I appreciate the opportunity to testify before the Indian
Affairs Committee regarding revisions to the Indian Child Welfare Act
(ICWA). As you and the members of the Committee know, I have
Introduced S. 764, the Indian Child Welfare Improvement Act. ThiS bill
addresses a very narrow change In the existing application of ICWA during
adoption proceedings.

Mr. Chairman, all I am saYing IS that once a voluntary legal agreement has
been entered into, I do not believe that It is in the best interest of the child
for this proceeding to be disrupted because of the retoractive application of
ICWA. To allow this retroactive application could have a harmful Impact
on the child. I know that the Chairman and other members of the
Committee share my overriding concern In asssunng the best interest of
children awaiting placement.

Since my bill was introduced In May 1995, the Indian Affairs Committee
has reCieved a senes of amendments to ICWA developed by a number of
tribal groups and others. These amendments, known as the "Tulsa
agreement" deal with several issues critical to the application of ICWA to
child custody proceedings including notice to Indian tribes for voluntary
adoptions, time lines for tribal intervention in voluntary cases, criminal
sanctions to discourage fraudulent practices in Indian adoptions and a
mandate that attorneys and adoption agencies must Inform Indian parents
of their rights under ICWA. I commend the development of thiS document
which addresses existing flaws In the application of iCWA. I believe that
this alternative approach to refining ICWA preserves the participation of
tdbal interests while offering greater certainty for potential adoptive
families.
Mr. Chairman, the legislation that I Introduced last year was a direct
r~sponse to a situation involving a family in Columbus, Ohio. The Rost
family received custody of tWin baby girls in the State of California In
November, 1993, follOWing the voluntary relinquishment of parental rights
by both birth parents. The biological father did not disclose his Native
American heritage In response to a specific question on the relinquishment
document. In February, 1994, the birth father informed his mother of the
pending adoption of the twinS. Two months later, In April.1994, the birth
father's mother enrolled herself, the birth father and the twins with the
Pomo Indian Tribe in California. The adoption agency was· then notified
that the adoption could not be finalized without a determination of the
apJplicability of ICWA.
My interest in reforming ICWA is to ensure that the law could not be
applied retroactively in child custody proceedings. I have no intention to
~eaken ICWA protections, to narrow the designation of individuals as
niembers of an Indian tribe, or to change any tribes ability to determine its
n1embershlp or what constitutes that membership. My sole intention is to
r~quire that ICWA cannot be retroactively applied. To this end, my office
h~s met with the National Congress of American Indians, the National
I

As I stated earlier, I believe that the "Tulsa agreement" IS a very sign jficant
step In resolving certain issues pertaining to application of ICWA In child
custody proceedings. I look forward to \Vorklng to Incorporate language
addressing the problems of retroactive application with those Involved in
the Tulsa agreement. I appreciate the Committee's work in thiS matter and
this opportunity to testify on my views.
Mr. Chairman, the scope of my legislatIOn is deliberately narrow to
maintain ICWA's purpose while preventing disruption in the placement
and adoption of children In cases where ICWA is retroactively applied. To
do otherwlse,Mr. Chairman, IS not acting in the best Interest of the
children, and that is my pnncipal concern-the Interests of the children.
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STATEMENT OF CONGRESSMAN PETE GEREN

Pryce, Jurisdiction and intervention rights of Indian tribes are
based not just on the blood ancestry of the child as under the

June 26, 1996
Indian Child Welfare Act, but also on the involvement of a
Mr. Chairman and Members of the Committee, thanK you for
giving me the opportunity to appear and speaK on a subject that
is close to my heart.

I know that the Members of this committee

biological parent in the cultural life of the Indian tribe.
Pryce recognizes the legitimate role of Native American tribes in
child custody proceedings involving children where at least one
of the child's., biological parents is of Indian descent and

have heard from various Native American tribal members regarding
maintains significant social, cultural or political affiliation

Welfare Act and I recognize their
reform of the Indian Ch 'ld
•

with the Indian tribe, but it allows birth parents with no ties
legitimate concerns.
to a tribe to make the decision they believe is in the best
The Indian Child Welfare Act was enacted to address a very
real and serious proble m affecting the families and culture of
Native Americans.

This change makes the Indian Child

Welfare Act more reflective of the original intent of the framers

Unfo rtunately, the remedy created by the

of the act: to protect the cultural life of Native Americans.

Indian Child Welfare Act has led to its own abuses and
injustices.

interest of the child.

The second significant change included in the Pryce language

This Act, as current 1 y enfo rced, has created

is the requirement that individuals over the age of 18 consent to

uncerta;inty and, 'n
• many cases, heartbreak in the adoption

tribal membership in writing in order to be considered a member
procesE!.
It is unreasonable for the adoption

of a tribe.
0

f a c h'ld
~
, a child with

no cultural ties and with remot e Indian ancestry, an adoption

Lastly, the Pryce language prOhibits a birth parent from
asserting tribal membership after an adoption is complete and

. h parents, approved by lawful state
consented to by the birt
authorities chosen by the birth parents, to be interrupted by any
third party, even a sovereign nation such as a Native American

further would require a determination of membership in an Indian
tribe as of the date of child placement.

This change provides

certainty for adoptive parents and prevents distant relatives or
tribe or a European nation.
tribes from asserting custody over children, sometimes years

The Pryce language that is included in the Adoption

after an adoption has been completed.
I have had an opportunity to examine the preliminary

Repres!entatives, preserves the goals
Act bJt eliminates the potential for injustice and abuse.

Under

language proposed by the National Congress of American Indians.
While this language may be a step in the right direction, it

290

291

falls short of the reform needed for the Indian Child Welfare

case lS a palnful and poignant example of the inJustice of the

Act.

current retroactlvity provisions.

This proposal would require that an Indian tribe be given

notice of the placement of a child with Indian heritage and that

After the Rost children

lawfully were placed for adoption, the grandmother enrolled the

the tribe assert its right of intervention within 30 to 90 days

Children and the biological father in the Porno tribe.

of receipt of notice or its rights would be waived.

action, retroactive memberShip, was asserted to destroy a loving

The proposed

family.

legislation would make written waivers by Indian tribes
enforceable and would allow adoptive parents and Indian relatives
to enter into enforceable visitation agreements.

First it does not give birth

parents the freedom to make the decision they believe to be in
the best interest of their child.

We must respect and honor the laws and rights of Native
American tribes, but, we also must honor the God-given human

This language does not address the underlying problem with
the Indian Child Welfare Act.

This

The tribe still has standing

rights of every person who is a cltizen of the United States.
Our country, the land of the free,

is built on the principle that

our citizens are free of the shackles of ancestry they have
chosen to forsake.

Neither the hand out of the grave nor of a

in consensual adoption cases to dictate hOW these children will

great grandparent who is a citizen of another sovereign nation

be placed.

has a claim on the present a.nd future of those who hold the

If a mother and father are American citizens and choose to
sUbjec~

themselves to the adoption laws of one of our 50 states,

our federal law must respect that decision.

What right is a more

fundamental human right than the right of a mother and father to
act in what they believe is the best interest of their biological
child.

No ancestor, certainly no great grandparent, whether he

be Navajo or German, should be able to deny that right to an
American citizen.
Second, the language does not address. the issue of
retroactivity.

In order for any reform of the Indian Child

Welfare Act to be meaningful, it must place prohibitions on the
assertion of tribal membership after an adoption has been
compl~ted under applicable state and United States law.

The Rost

privilege of American citizenship.

It should not matter if that

ancestor is German, Navajo, British or South African.

_ _ _ _ _ _ _ _ _0
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Finally, you estimate that "15 million American citizens have sufficient Indian
heritage to trigger" the application of ICWA. I know of no basis in fact or law for
this estimate. In truth, ICWA applies to the approximately one million American
IndiallS and Alaska Native who are, by statute, members of, or eligible to be members
of, the 557 Federally-recognized tribal governments.

COMMITTEE ON INOIAN AFFAIRS
WASHINGTON. DC 20510-&150

August 2, 1996

The Honorable Pete Geren
2448 Rayburn Building
U.S. House of Representatives
Washington, D.C. 20515
Dear Representative Geren:
I just today saw a copy of your letter to the editor on the Indian Child Welfare
Act (ICWA) that appeared in the July 26, 1996 edition of the New York Times.
Your letter was premised on several serious mis-statements of the law. First,
you said ICWA gives an Indian tribe "veto power" over the adoption placement
decision of a birth parent. No provlSIOllS of ICWA do this. In actual fact, Title 25,
Section 1911 allows that birth mother to stop the transfer of a case from State court to
tribal court if the child is not domiciled on an Indian reservation, domicile being a
matter under her exclusive control.
Second, you say "the tribe can requue that her baby be adopted by a tribal
member and removed to the reservation" many miles away. That simply is not the
law. While ICWA provides what It calls a "preference" for adoptive placements of
Indian children with Indian families, SectIOn 1915 authonzes a State court to make a
different placement if a JUdge finds good cause. ICWA also reiterates that the
overriding principle is the best interests of the Indian child.
Third, you say ICWA favors abortIOn over adoption because, While a tribe has
"no say" over a decision to abort, a birth mother "cannot place her child with a
lOVing family without the approval of an Indian nation" under ICWA. This too IS not
the law. Tribes do not have "approval" rights over adoptions of Indian children in
State courts. The law Simply allows them to become involved in a court case as
"intervenors" with the court. Their role IS limited to one of providing adVice to the
State court Judge on what is in the best interests of the Indian child. An intervenor's
adVice IS a far cry from what you call "veto power."

As I said in our diSCUSSIOn when you testified before thiS Committee's hearing
on June 26, 1996, I respect your right to disagree but I know you would want to know
what IS the law on these issues. In view of this, I would encourage you to recollSider
your views in light of American history and of the fundamental principles of FederalIndian law that have been crafted over the years.
The parties to these Indian child welfare disputes, not politicians like you and
me, have come up with a compromise that furthers the best interests of Indian
children. It deserves your support.
Sincerely,

~

}f3~
Chainnan
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SENT ,BY:CONGRESSMAN GEREN

IIndian Heritage Law Saps Adoption System
To the Edi:Or:
. IInfortunately, tragically, there IS
'moch more to the Indian C~i1d Wei·
fare Act than presmte<! by "Bloc':
TIes" (Op-Ed, JUly 19). This law IS
more than a protector of Int:ian c1JiI·
dren. As currently .pplled, It denies
a fundamental right to mimons of
Amarlcan women and undermines
the adoptkm system In our COMtty.
5&.Ya 14.y!ar-Ol.d girl In Texas. tbe
stote I represent lir. COngress, be·
comes pregnant. oy a fellow eighth.
graDer. Thty, their parents .no
grandparents were horn and reared
In TExas, None have had any contact
with any Indian tribe.· They prepare
to deal with tills family crisis consls·
. tently with the laws of their state and
nation, The laws of tltelndian nations

II
II

scattered ar:mnd our country never
cross their mUlds,
Ttoey make the beart-breaklng decision that It is in the best Interest of
the baby to place her for adOption,
They worK tbrough their church and
identify a lOcal family to adopt bet.
The adoption moves abead until
theIr attorney discovers that a deceased great-great-grandfati:er of
the birth lather was a member of the
Oglala Sioux Indian tribe in South
Dakota, making the ba~y 1/32dSioux,
The lawyer tells the motiler Um! ber
baby IS an Indian child and that the
tribe has veto power over her adoption. If she chooses adoption, the tribe
can require thet her baby be adopted
by a tribal me:nber and removed to
the reservatlon 900 miles away, Sud-

denly, the option of aDoption IS not
very appealing to the girl,her family
or the adopting couple,
Under this I !W, the girl can choose
abortion or keep the baby and the
tribe has no say. BUt she cannot
place her child wltb a ,ovJng family
without the approval of an Indian
nalion that once claimed an auces tor
of the father of her baby.
This mother ,s an Amencan., willi
no surf", or pre!lx. yet this law .mposes the law of the Sioux nation
between ner and her baby.
Recent Senate tesllmony esllmates that 15 rrJIIlon American till·
zens na',e sufficient Indian heritage
to trigger the statute, l11ls Is UllAmerIcan,
(Rep,) PETE GER£N
Washington, July 25. B~6

; 9-18-96

i

2:15PM

i

CCI1T ECM:# 2"

Q!ougress of Ute lltuitei) ~utes

NATIONAL SECURITY

SCIENCE

1I11USt of IltprtSfntatiufS
iIIIusbington. 110 ;':0515-4312

2448 IfAVIIURN IlOUSt Orr!a: BUILll,,,,C,
WASl<INGTOf,l.

..

at;. 2O!>1f.

·1~lm$lm

I(lQOW. )IHS'''Ud

SUlTE7AO

PETE GEREN

MAT WOA1". nJU...~ IIlm,

12TH DISTRICT, TEXAS

1.llOO18!M3'73lI

18l71moom

September l8. 1996
Senator John McCain
241 Russell Senate Office Building
Washington, DC 20510
Dear Senator:
~~~k you for yo~r letter dated August 2. 1996 in response to my
';' er to the ';'d1tor to the New York Times. r regret that we
d1sagree on th1s issue.

You dispute my contention that the ICWA gives Indian tribes veto
pow,:,r over the adoption decisions of many American citizens. r
be11eve a review of the case law supports my point. One needs to go
no furt~er than ~he Rost.c~se.for an example of the use of the rCWA
and a d1stant tr1~al aff111ation to disrupt a legal and otherwise
enforceable adopt1on. TragiCally, the case law is replete with
examples.
Furthermore, ,you and other defenders of the rCWA avoid a discussion
of t~e t~orn1est,aspect Of the rCWA With the mere assertion that its
appl1cat1oniS 11m1ted to the ,"Indian child," when hidden in the
legal definit10n of that term is the heart of the injustice of the
ICWA.
In your New York Times piece you glibly dismiss the Rost case with
th7 explanation t~at the lawyers "failed to disclose that the

cn11dren w7re Ind1ans." I think most Americans w~uld be surprised
an~ feel m1s1ed after haVing read your op-ed if they Knew that the

ch 71dren yOU refer to were 3/32 Indian, 29/32 something else, and
ne1~h7r they nor their birth parents had nad any preVious
a ff111at 1 on with the Porno Tribe, the tribe that has come between the
a d opting parents and the1r adopted children.
Most.Americans would support the application of the ICWA if it
app11ed,only to Indian children. as that term commonly is understood
(and wh1ch the Pryce language attempts to codify) _ It is the
interp:etat1on of the rCWA that allows tribes, ba~ed on a mere trace
of Ind1an blood, t~ reach well beyond their borders, across
generations, and d1srupt the adoption decisions of u.s. citizens
that ShOCkS the conscience of me and many others.
T~e basic principles Of the application of the rCWA are set out in
M1ss1ss1PP1 Choctaw Indian Band v. Holyfield et al 490 U S 30 10
S.Ct. 1597 (1989). [here~nafter Holyfieldl. The
Supr~m~ Co~rt 9
held that the lndlan trloe nad absolute jurisdiction over the
placemen~ of a child born to a woman who was domiciled on a

U.S.

reservat~on,

but gave b1rth 200 miles from the reservation.

