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WEDNESDAY,

~

18,1997

U.S.~ SENATE, COMMITTEE ON INDIAN AFFAIRS, MEETING

JOINTLY WITH THE COMMITTEE ON RESOURCES, U.S.
HOUSE OF REPRESENTATIVES,

Washington, DC.
The committees met, pursuant to notice, at 10:35 a.m. in room
106, Dirksen Senate Office Building, Hon. Ben Nighthorse Campbell (chairman of the Senate Committee on Indian Affairs) presiding.
Present from the U.S. Senate Committee on Indian Affairs: Senators Campbell, Inouye, and McCain.
Present from the Committee on Resources, U.S. House of Representatives: Representatives Young, Kennedy, Christian-Green,
and Faleomavaega.
STATEMENT OF HON. BEN NIGHTHORSE CAlVI"uBELL, U.S. SENATOR FROM COLORAD,O, CHAIRMAN COMMITTEE ON INDIAN
AFFAIRS
Co/

The CHAIRMAN. Good morning. The joint hearing of the Senate
Indian Mfairs Committee and the House Committee on Resources
will be in session. If folks will take your seats, we'll get started.
Welcome to the Committee on Indian Affairs. Chairman Young
is on his way and will be along shortly.
This morning we will receive testimony regarding two bills to
amend the Indian Child Welfare Act of 1978. The proper standard
to judge these amendments is simply this: Do we serve the best interest of Indian children? I believe that these changes will serve
the best interest of Indian children, protecting families and tribes,
and alleviate the cost, time, and heartache that some adoptive parents have experienced in adopting Indian children.
With rare exceptions, the ICWA statute has worked well since its
enactment in 1978. To understand the bills we are considering
today, we must understand the crisis that led to the passage of the
ICWA in 1978. Prior to that time, there simply were no protections
available in situations involving the removal of Indian children
from their. families, their tribes, and their cultures. Prior to the
passage of that act, between 25 percent and 35 percent of all Indian children were separated from their families and· adopted or
put in foster care or in institutions.
The Congress sought to stop this practice by providing procedural safeguards for Indian families and tribes. The ICWA rein(1)

2

fo~ces the strong interest Indi

3

..

talTnhingb~ho relationships with ~~[:~~ids and tribes have in main.. e Ill~; before us toda'Il
.1 reno
Ing cez:t;ainty, stability, aId
i~[engthen t~at statute by providf~lntds Inv.Cilving Indian childre~aTle;o b.dlloPtlOn~ and other placeal e ~otI<:e of pending volunta'
e I s prOVIde tribes with deto certify \!.p front if a child a j ti<:e.rp.ents.They.r.~quire a tribe
fiejbershlj P, p!ace strict time li~t:ori~~gerlo~ hehgIble for tribal
paces aso tIme limits on birth
,n. a ng ts to intervene
~onsent to iaplacement and . parents n.ghts to withdraw thel'r'
wr any'·
h·'
proposes tough new o.
b
pe~son w 0 knowingly fal'fi
d
cnmmal sanctions
Sl les ocuments or conceals facts
a rT"t a chIld's Indian heritage
ext of S. 569 and H.R.. 1082 follows:]
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105TH CONGRESS
1ST SESSION

S.569

To amend the Indian.Child Welfare Act of 1978, and for other purposes.

IN THE SENATE OF THE UNITED.8TA,TES
.....
.• .. •.
APRIL}4, 1997
Mr. McCAIN (for himself; Mr. CAMPBji:LL, Mr. DOMENICI,'and Mr. DORGAN)
introduced the. followmgbill; which was. read twice and referred to. the
., Committee on Indilm Affairs
.

J

A BILL

To amend the Indian Child Welfare Act of 1978, and for
other purposes.
1

Be it enacted by the Senate and House of Representa-

2 tives ofthe· United States ofAmerica in Congress assembled,
3
4

SECTION 1. SHORT TITLE; REFERENCES.

(a) SHORT TITLE.-This Act may be cited as the

5 "Indian Child Welfare Act Amendments of 1997".
6

(b)REFERENCES.-Whenever in this Act an amend-

7 ment or repeal is expressed in terms of an amendment
8 to or repeal of a section or other provision, the reference
9 shall be considered to be made to a section or other provi-

4

5

2

i3

(1)byinserting"(l)','.before "Where";

1 sion of the Indian Child Welfare Act of 1978 (25 U.S.C.

1

2 1901' et seq.).

2

3 SE(). 2. EXCLUSIVE JURISDICTION.

3

4

Sectionl0l(a) (25U.S.C. 1911(a»)isamended....-

4

5

(1) by inserting "(1)" after "(a)"; and

5

6

(2) by striking the last sentence and inserting

6....

(2) by striking ."foster care placement" and inserting "Joster care,orpreadoptive or adoptive placement";
(3) by striking "judge's certificate that the
terms'!,andjnserting the following: "judge's cer-ifi)
"j

7

the following:

8

"(?\~ I~dian tri~e

cate that....-

7

. "(A)ithe terms',,;

shall retain exclusive)urisdiction

8

9 . ovel~any child custody proceeding t~at involves an Indian

9

10 chif:d, notwithstanding any subsequent change in the resi-

10

Ii

(4) by striking"or Indian cust 0 d'Ian..".' and indi
and"";
serting "or Indiancustoan;
(5) by inserting after subparagraph (A), as des-

11 den\ce or domicile of the Indian child, in any case in which

11

12 the:lndian child-

12

13

"(A) resides or. is domiciled within the reserva-

13

14

tion of the Indian ttibe and ..is made a ward of a

14

15 .

tribal court ofthat Indian tribe; or

15

"(E) after a transfer of jurisdiction is carried

16

sub~~c~ion

17

,out under

(b), becomes a wardpf a tribal

18

icourt of that Indian tribe.".

ignated by paragraph (3) of this subsection, the following new subparagraph:
"(B) any attorney or public or: private agency

thatfaeilitates the voluntary termination. of parental

16

17
18

19 SEC. :3. INTERVEN'l'ION IN STATE COURT PROCEEDINGS.

19

20

13ection IOI(c) (25 U.S.C, 1911(c» is amended by

20

21 striki;ng "In any State court proce~ding" and)nser;ting

21

22 "EXC\lPt as provide1 in sectionI03.(~),Ill; allY St,ate c8urt

22

23 proce~ding:' .
24 SEC.

f.I VOLUNTARY TERMINATION OF PARENTAL RIGHTS.

23
24

25

Section 103(a) (25 U.S.C. 1913(a» is amended!
.s 569 IS

25

rights.orpreadoptive or adoptive placement'has informed thenaturalo parents· of the' placement options
with respect to the child involved, has informed
those parents of the' .applicable provisions of this
Act, and has certified that the natural parents will
be notified within 10 days. of any change in the
. p1acemen,
t" ;
adoptive

(6). by .striking "The court shall also certify"

and inserting the following:
"(2) The court shall also certify";

.s 569 IS

6

7

4
1

(7) by striking "Any consent given prior to,"

2

and inserting,the following:

3

"(3) Any consent given prior to,"; and

4

5

1

"(I) the lBO-day period beginning on the

2

date on which the Indian child's tribe receives
'-written notice' of the adoptive; placement pro-

(B) by adding at the end the following new
paragraph:

5

vided 'iiI', aecordance'with the requirements of
subsections (c)'and (d); or

6

"(4); An Indian custodian who has the legal authority

"(II) the 30-day period beginning on the

7 to consent to an adoptive placement shall be treated as

date on which the' parent 'who revokes consent

8 a pa:rent for the purposes of" the notice and consent to

receives ,,'notice oftlie commencement of tlie

9 adoption, provisions of this Act.".

10

11

SEC.

14

15

Bection103(b) (25U.S.0. '1913(b» is amended(1); by inserting "(1)" before "Any~'; and
(2) by adding at the end the 'following new
paragraphs:

17 of parlmtal, rights to an Indian child may be revoked, only
18 if-.-

20

23

24

12),,;);f~qM(3) TlieIridiari'childWithrespecftowhom a revoca-

13: ,tioU' unde~paragraph' (2) ismadeshalFbe'returnedto the

15 revocation under that paragraph.

16

"(4) Subject to <paragraph (6), if,hy'the"'endof the

17 applicableLperiod ··determined under 'slibclause'(I) or (II)
18 of paragraph (2)(B)(ii), a consent to adoptionhrvohiiitary

"(A) no final decree of adoption has', been entered; and

19 'iterminationofparental rights !bas' not 'been 'revoked, b~
20' ginning' after' that' date, a parent may revoke such a' con-

21

22

subclause.

14 'parentwho revokes"consent immediately upon an effective

"(2) Except as provided in paragraph (4), a consent

16 to adoption of an Indian child or voluntary termination

19

'"j

nation of tlierevocatiOn period}specified in tliis

12
13

adoption'proceeding' that' iricludesan expla-

(». WITHDRAWAL QRCONSENT.

"(B)(i) the adoptive placement specified by the
p~rent terminates; or

21 "sent only--'-'!'
22 ".n

'.~,(.A) pursua:rit:to 'applicable State law; or

I

23

'f(B)if theparerit of the Indian' cliild involved

!

24"", '

petitions a court' of'competent jurisdiction, and'tffe

25

court finds that the consent to adoption or voluntary

I "(ii) the revocation occurs before the later of
th~ end of-

·S G68 IS
.S 569 IS

8

:9

6
1

7

t~rll1lination

of parentalrigllts'i was obtained through
fraud Or duress.

2

3

J

2 inparagrapru(2)or(3}

"(5)! .Subject to pl:l:ragraph. (~), if a consent to adop-

3

4 tion or V9luntary termin~tion of parentalrights is revoked

8

(3), the child shaJI be
i

9

immediately to tl:ie

parent
who ,revokes consent· and
I " ' : ." . ,

i'~(B),jf ,a fj.Pll.ldecree of adoption has been en-

10

11

tere~l, that final decree shall be, vacated.
I

1~

13

r~tu:rPed

par~aph

.

"(6)!i;Except as otherwise. prp~qed under applicable

~tate lll.',noadoptiop,thathas been in effect for a period
longer .thi~n orequal.to..2 years may be invalidated under

14
15 this Subs~lCtion.".
I

16 S~,G. N~CE TO INDIAN TRIBES.
I

17
SectIon 103(c) (25 U.S.C. 1913(c».is ,amended to
i
18 read as follows:
,-

19

-

'r

"(2)(A) Except as provided in paragraph (3), notice

4 shaIL1)eprovided.under par~aph (1) in each of the fol-

5 under paragraph (4)(B),with respectto the Indian child
6 involved-,"(A) in a manner., consistent with

child's tribe, not ,later than the applicable date specified

5 lowing,cases:

6

,"(ihNot later than 100 days after any foster

7

care, placement of an Indian child occurs.

8,

"(ii)

9

Not

later

than

5

days

after

any

preadoptive or adoptive placement" of' an Indian

10

child.

11

'~(iii) Not later than 10 days after the com-

12

mencement of any proceeding for a termination of

13

parental rights to an Indian child.

14

"(iv) Not later than 10 days after the com~

15

mencement of ,any. adoption proceeding concerning

16

an Indian child.

17

"(B) A notice described in subparagraph (A)(ii) may

',,(

,

"(c)(l) A party that seeks the

volun~ary pJ,a.cement

20 of an Indjiap child or the voluntary termination ofthe pa-

18, be provided before the birth. of an Indian'child if a party
19 .referredto in paragraph: (1) contemplates a specific adop20' .tiye or preadoptive placement.

21 rental rigihts of a parent of an Indian child shall provide
proceedipg to the Indian
22 written nrtice of

thepla~mentor

23 child's tr~ibe, A notice under this subsection shall be sellt
.
24 b
. I
Y registered mad (.return receipt requested) to the Indian
'I

"(3) If, after the expiration of the applicable period

21

22 spe~ified in paragraph (2), a party referred to in para-

i

23 graph.:(l> discovers that the child involved may be an In24 'dian child-

i

oS 568 IS

I

I

oS 568 IS

10
11

8,

1

"(A)th\:l party shall provide notice under para-

2

graph (1) not later than 10 days afterthe discovery;
and

.3

4
"(B) any appijcable· time limit specified .in sub-

5

se~ltion

6

(e) shall apply to the notice provided under

subparagraph (A) only if· the party 'referred to in

7

pal~agraph.(l) has, on or before COIhmencement of

8

the placement,made reasonable inquiry concerning

9

whether the child involved may bean Indian child.".

10 SEC. 7. CONTENT OF NOTICE.
11
~e1~tion 10q(d) (25'U.S.C.1913(d» is amended to
12 read as Ijfollows:
..

13

"

,I

•

(q) Each WrItten notice provided under subsection

14

(c)shallcoIJ,tain the following:

15

"(1) The nameofthelndianchildinvolved, and
16

17

the: actual or anticipated date and place of birth of
the) Indianchilcl,

I "(2) A list containing the name, address, date

18

19

20
21

ofQirth, and (ifapplicable) the maiden name of each
Indiian. parent and granliparent of the Indian child,
if-;

22

"(A) known after inquhYof,.,-

23
:'(i) the. birth parent placingcthe.'child

24

or relinqUishing parental rights; and

9

1

"{~i)i

the' other birth parent (if avail-

2

able); or

3

'.'(B) otherwise ascertainable through other

4

reasonable inquiry.

5

"(3)iAlist containing the name and address ·of

6

each:.knoWlliextended.familymember (if any), that

7

has priority in placement under' section 1~5.

8
9

n

"(4) A statement of the reasons why the child

involved may be an Indian child.

10

"(5) Thenamesand·addresses of the parties in-

11

volved in any' applicable proceeding'ina: State court.

12

"(6)(A) The ~nameand address of the State

13;

court in which a proceeding referred to· in paragraph

14

(5) ifspending,orwillbefiled; and

\

15

v

"(B) the date and time of any related court

16

proceeding that is scheduled as of the date on which

17

the.notice is provided under this subsection.

18
19

"(7) If anY,the tribal affiliation of the prospec~

tive adoptive parents.

20

"(8) The name and· address of any public or

21

private social service agency or adoption agency in-

22

volved.

23
24:

"(9).·An.. identificationof any 'Indian: tribe with
respect to which the Indian· child or parent may be

25
·S ll69 IS
.S ll69 IS

12

13

10
1

2
3

4

""{IO) A

7

8

te1vene in the proceeding referred to in paragraph
(5).
"(11) An. inquiry concerning whether the Indian

trilje that receives notice under subsection (c) inten;ds to intervene under subsection.(e) or, waive any
sucih right.to intervention.

9

I "(12) Astatementthat, if the Indian tribe that

10

11

each Indian tribe iden-

ti~ied under paragraph (9) may have the right to in-

5
6

s~atement that

rec()ives noticeu"nderSUbsection(c) fails to respond

lceivingnoticethatwas provided in ;accordance with
2

the requirements of subsections (c) and (d); or

3

"(B) in the case of a voluntary adoption pro-

4

ceeding, the Indian tribe filed a notice· of: intent to

5

intervene or ··a written . objection to the adoptive

6

placement,not later.than the later of-

7

"(i) 90 days after receiving notice of the

8

adoptive placement that was provided in accord-

9

ance with the ,requirements of subsections (c)

1,0.

11

and (d);: or

in '. accordance with . subsection·. (e) by the. applicable

12

date specified in that subsection, the right of that

13

Indian tribe to intervene. in the proceeding,involved

14

shall be considered· to 'have .been waived, by that Indian tribe.".

15

16 SEC. 8. INTERVENTION BY INDIAN TRIBE.
17
Section 103 (25U;S.C. 1913) is amended by adding
18 at the end the following new subsections:
19

"(e)p) The Indian child's tribe shall have the right

20 to

interv~neat

any time in a voluntary child custody pro"

11

"(ii) 30 days after receiving a notice of the

12

voluntary. adoption 'proceeding that; 'was pro-

13

vided in caccordancewiththe requirements of

14

subsections (c) and (d).
->

15

"(2)(i) Except. as provided in subparagraph (B), the

16 Indian child's tribe shall have the right to intervene at
17 any time in a voluntary child custody proceeding in a State
18 court:in any case.in which the Indian tribe did not receive
19 written notice provided in accordance with the require-'

21 ceedingiri a State Court only if-

20 ments of. subsections (c) and (d).

22

21

23
24
25

"(A) in the case of a voluntary proceeding to

termmateparentaLrights, the Indian. tribe filed a
noticpI of intent to intervene or a written : objection

"(B) An Indian tribe may not intervene in any vol-

22untarychildcustodyproceeding in a'State court if the
23. Indian tribe gives written notice to the State court Or any
24 pa,rty. involved of-

to thf termination, not later than 30 days after reI
.S 569 IS I
.S 569 IS

14

15

12
1
2

vene in" the proceedingj or

3

"(ii) the' determination by the Indian tribe

4

"(I). the,child involved is not· a ',member of

,

6

or is not eligible for; membership in, the Indian
tribejo:r

7

8
"(II) neither parent ofthechild is a mem-

9

"(3) If an Indian tribe files amotio:afor intervention

11 in a, State court'under. ,this, sUbsection, the Indian tribe
12, shaUisubmit to the court, at the same time as the Indian,
13 tribe! files, that motion, a certification that inclUdes a

~tate

14 mentthat documents,withrespect to the Indian child in15 volved, the, membership or eligibility for membership of
16 that Indian child in the Indian tribe under applicable trib17 allaw.
18
,,(f) Any act or failure to act of an Indian tribe under
19 subsection (e) shall not_
20
"(1) affect any placement. preference.

01"

other

tight of any individual under this Act;

22
"(2) preclude the Indian tribe of the Indian
23
24

25

posed adoptive placement of that Indian child is

2

changed after that action is taken; or
"(3) except, as specifically provided

Ill'

sub-

4'

section (e), affect the applicability of this Act.

5\

"(g) Notwithstanding any other provision' of law, no

6 proceeding for a ':voluntary termination of parental ! rights
,,7':or:adoption of an Indian child maybe conducted under
8 applicable State law before the date that is 30 days after

ber of the Indian tribe.

10

,1

3

that-

5

21

13

"(i) the intent of the Indian ,tribe ,not to inter-

9 the:Indiall' child's tribe receives notice of that proceeding

10 that was provided in, accordance with the requirements of
11 subsections (c) and (d).
12,

"(h) Notwithstanding any other provision of law (in-

13 cluding any State law)14

"(I) a court may approve, if in the best inter-

15ests of an Indian child, as' part'of an adoption de16

cree/of/that Indian child,an agreement that states

17

that a ·birthparent,an extended family member, or

18

the Indian child's tribe shall have an enforceable

19;

right of visitation or continued contact with the In-

20

dian child after the entry of a final decree of adop-

2b\

tion; and,
H(2) the failure;to comply with any provision of

child that is the subject of an action taken by. the
.Lndian tribe under subsection (e), from', intervening in

23n'

a court order concerning the continued visitation or

24

contact referred to in paragraph (1) shall not be

I

~

proceeding concerning that Indian child if a pro-

I

.s 5&J IS
!

.S 56lI IS

17

16

15

14
1

considered" to be. grounds '. for setting aside a final de-

2

cree ofl:tdqption.'!.

2 for a violation referre(i to in subsection (a) are as follows:

3 SE\C. 9•.:FRA.UDULENT, JlF;PRESENTATION.
4

Title lof the lll,dil:tll. Child Welfare Act of 1978 is

5 am,endedby adding,l:tt the endthe.followingmew section:

6.

"SF;:q~,

"('I:» CRIMINAL SAJ.'lCTIONs.-The criminal sanctions

1

114.FRAUI>lJLEN1.' REPRESENTATION;

3

"(1) Foran initial violation, a person shall be

4

tined"in accordance 'with section 3571 of title 18,

5

United States Code, or imprisoned not more than 1

6

year, or both.

"(a) IN QEN;E:RAL.7"'"'With.respect to any proceeding

7

8 su9ject; to this .Act .jnvolving. an Indian child.ora ,child

8

9wh~) maybe considered to be an Indian: child for; purposes

9

7

,

10 of1;hisAct, aperson,other than· a birth parent of the
,

11 chil',d, shall, upon conviction, be subject to a criminal sanc12 tion under. subsection (b) if that person knowingly and
13 willfully-

14

".(1.)
'f]
1s,or-covers up by any
. ~,l,aISl.leS,COncea

15,

tnc}r, ;scheme,>.<;>r.device" a, material fact concerning

16.

,whether, ,fOfpurposesof this Act---

17.

1'(A)fj,;childis an Indian .child; on

18

'~(B)l:tparent

is an Indian; or.

"(2)(A) makes .,.any,false;.,'.fictitious, .·or fraudu-

19

20

:lent. statement, omission,· or' representation; or

21

i

22

"(B) falsifies a written document knowing that

I

ithe dOGument contains a daise, fictitious orfraudu\

'

23

[lent statement Or, entry, relating. to' .a· ;material fact

24

~escribed inparllgraph (1).

10

"(2) For any< subsequent violation, a person
shall be fined in accordance

~th section 3571 of

title 18, United'StatesCode, or imprisoned not more
~ than 5 yearst.cor both." .

o

18

19
2
SEC. 2. EXCLUSIVE JURISDICTION•.
~".r;

105~~,Cf~SS

Q.'1{.1082

i

i1,

I~r TU:EHOU~K9E"REP~E~&NT4TIVES
i

Mr..

..

" j

,- -'-' :-,',

',"j

I~dian Child Welfare··Act of 1978; and for other purposes.

To ame4d the

'j' " .

".' -' ," . ' ".."

,.. . . . "

Sectii()nlOUa) (25

.

-0' ,

U.~.C.191Ha))

is amended-

3

(1) by inserting H(l)" after H(a)"; and

4,

(~),

5

the f()llowing:

6

H(2) An Indian tribe shall retain exclusive jurisdiction

by strilIing, the}a,st sentence and inserting

7 over any child custody proceeding. that involves an Indian

~l,Il?, 1997

8 (lhild, . notwithstanding any sUbsequent change in the resi-

~~~~ll~~~~~~:~~j:~:::I~i:r~:;:o~~~~:m%i~~~f~:~~s~:t;:~uced

5,"";'

"

"'"

9 dence or domicile of the Indian child, in any case in which

'II

10 the Indian child-

I
I

';~4) r~sjde~or is

11

A BILL

12

To am,!nd the Indian Child Welfare Act of 1978, and for
i
other purposes.
I

1

~~e it enacted by the Senate and House
i

of Representa-

the United States ofAmerica in Congress assembled,
2 tives ?f
,
3 SECT~ON 1. SHORT TITLE; REFERENCES.

~a)
i
I

(i b) REFERENCE8.-Whenever in this Act
i

an amend-

7 ment or repeal is expressed in terms of an amendment
8 to or repeal of a section or other provision, the reference
9 s~all Ie considered to be made to a section or other provi10 SlOn f the Indian Child Welfare Act of 1978 (25 U.S.C.

1

,ap;~, is

made a ward ofa

tribal court of that Indian tribe; or

I, •

1'~

H{B) after a transfer, of jurisdiction is carried

15

()~t

16

court of that Indian tribe.".
ro,",'"

SnoRT TITLE.-This Act maybe cited as the

5 HIndijtn Child Welfare Act Amendments of 1997".
6

\

tion of the Indian "tribe

under subsection (b), becomes a ward of a tribal

17 S~C. 3. INTERVEl\ITION IN STATE COURT PROCEEDINGS.

I

4

\ 13

domiciled within the reserva-

18

")':'._,.

~ection

101(c) (25 U.S.C. 1911(c)) is amended by

19 strikip;g' HIn any State
20

HExc(lpta~

co~I;t

proceeding" and inserting

provided in section 103(e), in any State court

21 proceeding".
22 8.EC. 4. VOLUl\ITARY TERMINATION OF PARENTAL WGHTS.

23

Section 103(a) (25 U.S.C. 1n3(a)) is amended-

24

(1) by inserting H(l)" before "Where";

11 1901 et seq.).

.UR 1082

m

1

,

(2) by

2

4
5

6

16
17

18
19
20
21

22
23
24

"(3) Ap.yconsent given prior to,"; and·,',

paragraph:

6>

"(4) An Indian custodian who has'the legal authority

' (4)

"bystrikiri~ri,oFtlidian "~hst()di~ll." and iri-

serling""or'Indian'custodian; and";

I.,

(5) by inserting after subparagrapJ!{(A:), as des"'>.'

,

.'. . "

".

" v' lowing Jrieiv

,

'. '.. . . ; ,

8 Ta:parentnfor. the purposes of the notice and consent to

10 SEC.5.:WITHDRAWAL OF CONSENT.

11

Section 103(b) (25 U.S.C. 1913(b»is ,amended-

12

p~ivate

agency

jthatfacilitates the voluntary termination of parental

right.

7'to,consent to an adoptive placement ,shall be treated as

'

sul>paragraph:

"(B) anY' attorney or public or

I

(8) by adding a,t,theend; the>following new

9 " adoption proVisions 'ofthis Act/'.

'IIgnated 'by paragraph (3) of thisshbsection, the fol-

14

3

5

,I.

13

and inserting the following:

terms" and inserting the fOllowing: i'jhdge;s certifi-

, ;1

I

('{}by. striking, "Any consent given prior to,"

4

"(A) the terms";

10

IS

4

striking"fostef'~l:lreplacement"and i~r

ca:te that-

9

12

3

(3) by 'striking ''judge's certificate that the

7

11

21

'serling "foster hare or preadoptive ~?adoPtive pla~e
ment";

3

8

20

or p,;)llJ!Ol'uve 0': Mopd"c pI"";Jnent has ;,,_

>',

(1) ,by'inserting"':(l)"
before "'Any"; and
,
,
(2) by adding at the end the following, new,

13i

14<

paragraphs:

15

"(2) Except as proVided in paragraph (4), a'consent

[formed the natural parents of the placement options

16: to adoption of an Indian child or voluntary termination

'with respect to the child "involved, has .infohned

17: of parental rights to an Indian child may be revoked,only

!those parents of the applicable proVisions of this

18 if-

.1

'fAct, and has certified that the natural parents will
'be notified within 10 days of any

I

.

dOPtIVe placement.";

.[

charig"~)in the

(6) by striking "The court shall also certify"

19"
20",

'·,'eA) notinal decree of adoption has been en-.
'dered;and

21
22

"(B)(i) the adoptive placement specified by the
"parent terminatesj",or

fnd .inserting. the followirig:
"(2) The court shall also certify";

oUR 1082

"(ii)the revocation occurs before the later of
24',

-"the end of-

m
oHR 1082

m

22

23

5

6

1

"(I) the 180-day period beginning on the

1

termination of parental rights was obtained through

2

date on which the Indian child's tribe receives

2

fraud or duress.

3

written notice of the adoptive placement pro-

3

"(5)(A) Subject to paragraph (6), if a consent to

4

vided in accordance with the requirements of

4 adoption or voluntary termination of parental rights is re-

5

subsections (c) and (d); or

S voked under paragraph (4)(B), with respect to the Indian

6

"(II) the 30-day period beginning on the

7

date on which the parent who revokes consent

7

"(i) in a manner consistent with paragraph (3),

8

receives notice of the commencement of the

8

the child shall be returned immediately to the parent

9

adoption proceeding that includes an expla-

9

who revokes consent; and

10

nation of the revocation period specified in this

10

11

subclause.

12

"(3) The Indian child with respect to whom a revoca-

13 tion under paragraph (2) is made shall be returned to the
14 parent who revokes consent immediately upon an effective
15 revocation under that paragraph.
16

"(4) Subject to paragraph (6), if, by the end of the

17 applieable period determined under subclause (I) or (II)
18 of pal'agraph (2)(B)(ii), a consent to adoption or voluntary
19 termination of parental rights has not been revoked, be20 ginning after that date, a parent may revoke such a con-

6 child involved-

"(ii) if a final decree of adoption has been en-

11

tered, that final decree shall be vacated.

12

"(6) Except as otherwise provided under applicable

13 State law, no adoption that has been in effect for a period
14 longer than or equal to 2 years may be invalidated under
15 this subsection.".
16 SEC. 6. NOTICE TO INDIAN TRmES.
17

Section I03(c) (25 U.S.C. 1913(c» is amended to

18 read as follows:
19

"(c)(I) A party that seeks the voluntary placement

20 of an Indian child or the voluntary termination of the pa-

21 sent only21 rental rights of a parent of an Indian child shall provide
22
23
24
25

"(A) pursuant to applicable State law·, or

22 written notice of the placement or proceeding to the Indian

"(B) if the parent of the Indian child involved

23 child's tribe. A notice under this subsection shall be sent

petitions a court of competent jurisdiction, and the

24 by registered mail (return receipt requested) to the Indian

court finds that the consent to adoption or voluntary
-UR E082

m
-UR 1082

m

24
25
7
child's tribe, not later than the applicable date specified
2 in paragraph (2) or (3).
3

"(2)(A) Except as provided in paragraph (3), notice

4 shall be provided under paragraph (1) in each of the fol5 lowing cases:

6
7

"(i) Not later than 100 days after any foster

"(ii)

13

"(A) the party shall provide notice under para-

2

graph (1) not later than 10 days after the discovery;

3

and

4

"(B) any applicable time limit specified in sub-

5

section (e) shall apply to the notice provided under

6

subparagraph (A) only if the party referred to in

later

than

5

days

after

any

7

paragraph (1) has, on or before commencement of

8

the placement made reasonable inquiry concerning

9

whether the child involved may be an Indian child.".

10 SEC. 7. CONTENT OF NOTICE.
"(iii) Not later than 10 days after the commencementof any proceeding for a termination of
parental rights to an Indian child.

14

15

Not

preadoptive or adoptive placement of an Indian
(Jhild.

11

12

1

care placement of an Indian child occurs.

8
9
10

8

"(iv) Not later than 10 days after the com-

16

mencement of any adoption proceeding concerning
a,n Indian child.

17

"(B) A notice described in subparagraph (A)(ii) may

11

Section 103(d) (25 U.S.C. 1913(d») is amended to

12 read as follows:
13

"(d) Each written notice provided under subsection

14 (c) shall contain the following:
15

"(1) The name of the Indian child involved, and

16

the actual or anticipated date and place of birth of

17

the Indian child.

18 be provided before the birth of an Indian child if a party
18

"(2) A list containing the name, address, date

19

of birth, and (if applicable) the maiden name of each

20

Indian parent and grandparent of the Indian child,

21

if-

19 referred to in paragraph (1) contemplates a specific adop20 tive or preadoptive placement.

21

"(3) If, after the expiration of the applicable period

22 specified in paragraph (2), a party referred to in para22
23 graph (1) discovers that the child involved may be an In24 dian child-

"(A) known after inquiry of-

23

"(i) the birth parent placing the child

24

or relinquishing parental rights; and

oHR IU182 UI
oRR 1082 UI

26

27
9

1
2,

'5

8

"(5) The names andaddressesiortheparties

11

"(6)(A) The name and address!'of the State';

13""

, ," 'llourt iimwhichva ':proceeding referredeto\ in'Lparagraph:

14

(5) is pending, or ~llbefiled;and.

15

"(B},the·da:te and time ofnanyrelated court'

16,

illroceedillg,that Jis,schedqledrasof the, date! ion which

i

17

the notice is provided under thisisubsection.'
>

,such.:right to· intervention.

'.'>'~'

,9

"(12) A statement that, if the Indian tribe that

10

receives notice under subsection .(c) fails to respond

11

in accordance with ,subsection (e) by the applicable

12, i

date specified in that subsection" the right of that

13

Indian tribe to intervene in the proceeding involved

14

shall be considered to have been waived by that In,

l,~:

t:ive.adoptive parents."';"

'

Vr

'r~sp,ectito' whiclrthetIndianchi1d'or parent may be

dian tribe.,"

~-~

Section 103, (25U.S.G.J913) is amended by adding
18: 'at the end the following new subsections:
"(e)(l) The Indian child's tribe shall have the right

"(8) Thename:.and address ,of any"public or
private social service agency or adoption agency inI
lved
.
',' "( 9) Aucidentification, of'any Indian tribe with"

T>,

lQ S;EC. 8,IN'll'E.ltVENTION BYINDJAN TRIBE.

"( 7)Ifiany; the.tribal affiliation of the prospec.i.

20

24

in~'

ivolved illiany, applicable proceeding lin a'State court.

12

23,

tends to intervene Jlnder.· subsection (e) or waive any

involved,may oe·an\Indian child.

10

22

tribe .. that receives notice·· undersuosection (c) in-

",f~4)Astatement of the reasons';'whyithe child

9

21

",( 11)Aninquiry concerning wheth.er the Indian
6

'.has,priority,jn;placement under •section 105. '

paragr~ph(9) maYhave'1he right to in-

(i;j).

eachknoWll: extended'1family, member; (if any), that

7,

t n-

ter:vene.in the proceeding referred to in paragraph

"(3)A; listcontaining the,'name and address of

6

19

tifiedunder

"(B) otherwise ascertainable through other
.reasonable,inquiry.

4

:.,~ ,i

i

,"(10) A statement that each InQ.iflln tribe
2

3

18

10

""(ii) the other., birth parent (if available); or

20 to intervene at any time in a.vQluntary child custody pro2J ceeding in a State court ,only, if22

"(A) in the, case of a voluntary proceeding to
,terminate parentaL rights, the Indian tribe filed a

I

25

a!member.

notice of intent to intervene or" a written objection
to the termination, not later than 30 days after re-

o""r,m
I

oUR 1082

m

28

29
T

eciving:nolj';', that

2

:w~~roVkled in aceordanec with

12
H(i)the inteIitofthe Indian tribe not to inter-

the requirements ()fisubsections (c) and (di)· or
\

3

,

'-'"

vene in the 'proceeding;' or

"(B) in the case of,a voluntary adoption pro-

4

ceeding, the Indian tribe filed a notice of intent to

5

"intervene ora written 'objection to the adoptive

6

placeni~nt,not later than the 'later of-

7

4

that-

5

"(I) the child involved is not a member of,
oris not eligible for membership in, the Indian

"'(i)90daysuafterreceiving notice of the

8

• "(ii) the determination by the Indian tribe

7

tribe; or

adoptive placement that was provided in accord-

9

"(II) neither parent of the child.isamem-

ance'with the; requirements of subsections (c)
and (d); ,Or

10

her oftheIndian tribe.
"(3) If an Indian tribe files a motion for intervention

11

"(ii)30days'after receiving a notice of the

12,

voluntary. adoption proceeding .that was pro-

13

'videdl in' accordance ,with the requirements of
su~.sections (c) and (d);

n

ina State court under this subsection, the Indian tribe

12;ishallsubmit

to thecourt,at the same time as the Indian

13 tribe files that motion, a certification that includes a state14' ment that documents, with respect to the Indian child in-

15

"(2)(A) Except as provided in subparagraph (B), the

15 volved;themembership or eligibility for membership of

16 Indian child's,·tribe shallhave the rightito "intervene at
16 <thatdndian child in the Indian tribe under applicable trib17. any;time ina voluntary child custody proceedingin a State

17 allaw:

18 court in any case in which the Indian tribe did not receive
19

wri~ten

f'(f) Any act or failure to act of an Indian tribe under

notice provided in accordance with the require-

20 merits of subsections (c) and (d).
21

"(B) An Indian tribeemaynotintervene in any

22untrryC~ild custody proceeding in

vol~

19 subsection (e) shall not20
21

"(1) affect any placement preference or other
right of any individual under this Act;

a State court if the

230Indrn trIbe gives written notice to the State court or any
24p a rily involved of-"-'-

22'

"(2) preclude the Indian tribe of the Indian

23·

. child that is the subject of an action taken by the
'Indian tribe·under '. subsection (e)' from· intervening in

"IfI

1082 1H

I

a proceeding concerning that Indian child if a pro-

30

31

13
1

14

posed . adoptive placement of that Indian child is

2
3

[section (e), affect the applicability of this"Act.

5

,I"(g) Notwithstanding any other provision of law no
I

7

gr'oundl~'t()r

setting aside a final de-

"(3) except ,as specifically provided m sub-

4

6

be

changed after that action is taken; or

•

proc1~edmgfor a voluntary termination of parental rights
or a~loption of an Indian child may b~ ,conducted under

8 applicable State law (before the date that is 30 days after
9 the

following' new section:

'

~ndian child's tribe receives notice of that proceeding

10 that/was provided in accordance with the requirements of

"SEC. 114. FRAUDULENT REPRESENTATION.

'''(a).IN GENERAL.-With respect to any proceeding

stibj~ct:to:this,Act involving an', Indian child, or a child
~h.wllo;::ma,yl)e:t~orLSI(ler,eato

oe an Indian.child for purposes

Act, a person, other' than a birth parent of the

11 SUbsrctions (c) and (d).
12
r(hJ Notwithstanding any other, provision of law (in"
13 cludillg any State Iaw),-

14
15
16
17
18
19

20

rsts,of an Indian child, as paIiofan adoption deI
ee
of the Indian child, an agreement .that states

r

tat a

~irth p~r~nt,

"(1) falsifies, conceals, or covers up by any

trick,scheme, or device, a material fact concerning
whether, for purposes of this Act-

an extended family member, or

"(A) a child is an Indian child; or

~he
IndJan chIld s tribe· '. shall have an enforceable
I
liight of visitation or continued contact with the Inlian
.child after the 'entry.of a. final decree of adop"

9I.

lon; and

22

I

24

under subsection (b) if that person knowingly and

"(1) a court may 'approve, if in the best inter-

21

23

shall, upon conviction, be subject to a criminal sanc-

"(2) the failure to comply with any provision of

"(B) a parent is an Indian; or
"(2)(A) makes any false, fictitious, or fraudulent statement" omission, or representation; or
"(B) falsifies a written document knowing that
document contains a false, fictitious, or fraudu-

jcOurtordericoncerning the.continued visitation or

statement or entry relating to a material fact

intact ,refe!Ted,to in,p4ragmph ,(1) ,shall not he

·HR r82 IH
.HR 1082

m
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32

33
·The'CliAIRMAN.,Thedecision to adopt a child is done with much

15
1
2

IO;Y:~jaIl~affecti?n.'It/isoften,a'processalso
fraught· with',both emot~on~l./anddinancial, obstacles. "This "bilL willprovi<ie 'what many

((b) CRIMINAL SANCl'IONS -Th
"
.
e CrImmal sanctions
for aj vlOI:~lOn referred to in subsection (a) are as follows:

have complained of-finality in cases involving Indian children. .
,';Withthat;il'dask if the vice chairman, Senator Inouye; has a
statement.

i..

!

3
4

(1) For an initi I . I .
a VIa atlOn, a person shall b

~;J\iE~NT':OF'HON"DANIELK. INOUYE, U.S. SENATOR FROM

,fined in acco d
'
e
i
r ance WIth section 3571 of title 18
jUnited States Cod
.
.
'
!
e" or ImprISoned not more than 1
~rear, Or both.

5

6

HAWAII, VICECHAIRMAN,COMMITTEEON INDIAN AFFAIRS

'E\~IlatorINODYE:.lthankyou

very much, sir.
'Last'weekthere was a, very interesting add, in Roll •Call, a newspaperop. Capitol Hill,' and it reminded us of the history of Indian
country; which 'continues to impact current events throughout this
land.
""Alth9'1lgh'this' ad focused, upon' a different challenge ,confronting
~Il~~ll.n;couptry,lbelieveit is relevant and appropriate that we consider/ju~t,afew of the statements that were contained in this Roll
Call ad; and 'lwould like to quote from them.
'It"W~s.verysimple.It said,

7

8
9

10

1"(2) For anYisubsequent violation,.a person
s:hall be fined .
i.
III ,accordance with section 3571 of
It1e
18, United States COde, or imprisoned not more
~han 5 years Or both "

i

I
!

'

'.TwQhundred years of exploitation and neglect, more than 700 broken treaties, $2
billion·jntribal trust funds lost or mismanaged, $200 million in funding cuts last
year, and now politicians want to levy new taxes against tripal governml;lnts. Have

..

J:l(l,k~h~y.paH\~nough?

0

I

i

!

i
,1

I':

I

I

,r'
',t

That was the .ad.
ASjtheicommitteemeets:today".it is important that we be ever
mindfll.lthat,we are speaking of the most precious resource!inlndian/country,the children, and that Indian, country has already
paidverydearly.
'l'heII1dianiChild.WelfareAct is premised upon the conclusion by
the/Congress that Indian country hadpaidenough.·It was ienacted
intoi~a""Jto .bring, an,' abrupt' haIt: to an insidious process-a process
illitiated;iunder the ." auspices ,'of protecting those children and a,
process which resulted in thousands "upon thousands of Indian infants:aIldchildrenbeingremoved,Jrom their mothers and fathers,
from,t.neirisisters "and'brothers, from their grandparents and their
elde,\,s;:'andffromthe love in those families that bound them all togrthrr;,i ,.
,I
:Imcontemporary times, we may be tempted to relegate the jus~
tificationforthis act to historical' circumstances 'that ,are no longer
rel~vaIlt,i,.to:suggest,thatthe protections of the Indian Child Welfare'A.<;tiare:nolonger needed in a society that values homogeneity
and:seeks,equaLopportunities., for all children, good .homes, good
schools;good •. families.
Theichallengeistoday the same as it has always been: Who de£ines,what:is:'goodJor "Indian children? Whose standards? Whose
yalurs?Whosevisions? Whose dreams for the' well-being of the In"
~~all.9hildI'en>""illbe allowed to define and shape their future?
:!H~t'llsJbencertainthat the amendments which, we ,address to<iay
ar~'i.coIls~dered'\Xithin the context of, the history, which ~nformed
~he:[leedfqrthepassage"ofthelndian
, Child Welfare Act in 1978,
~nd,,;~l1e.,<;ont~;mporarycircumstances which make the act :the crucil:i1>c()l1}erstonewfthe foundation upon which the ',future of Indian
c~~'[1tw'i,\i11"bebuilt.
,I:.thankl'yowv:erymuch,Mr. Chairman.
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The CHAIHMAN. Thank you Mr VicCh .
£
!
quent statemenkThere is}n~ u'est' e
aIrman, ort~atvery eloof ;your ongoing commitment t~:mak?n tfhol~hout. Indll:~ncountry
a lIttle better, and we do thank you; mg e Ivesof IndIan people J
We also welcome our friends f
th
h
Representative Pat Kennedy if hro~ e ~t er body, and would ask
e as a s atement.
STMrEMENT OF RON. PATRICKJ KENNEDY U S
UEPRESENTATIVE FROM RHODE ISLANb ' ,

.qlil~':&n?:fI1g: :YE(ry'jnteresting experience, because you can't get

o)tt~>;

»",

'(';I;,i·~an.t'!to:\Velcome everybody, especially the Alasklllls,coming

down'here'fQr'the;Indian Child'Welfare Act amendments of 1997.
It; h'asbeena,ilong process with the participation 'of tribal representatives, adoption attorney representatives,and'both'public
and private adoption agencies to reach a common approach to solve
existingproble:rns with the adoptive placement of Native American
childrell" ". . . '
.Mr. KENNEDY. Thank you Mr Ch ' I t '
. h' aIrman.
s an honor to be I,. $incethe highlYcpublicized California case of Bridget R.'sadopwIth you in this joint hearin'
has come before both ofou/r~~pt ~~ veL' Imfi°rta,nt subject that
tionproceedings in 1995, various Members of Congress have atcho~mend you for your leadership e~~deth ~mf eSs,and I want to
tempted to amend the Indian Child Welfare Act, ICWA. The proa 0
enator Inouye on
posed House bills were opposed by tribal representatives, and with
t IS matter.
I ask for unanimous consent to t .
good cause. ,
by our ranking member Mr,M'U en erdmjo the record a statementt believe the tribes are not consulted without litigation,' which
~ociate myselfWithyou~o~n 1'1 er, n ado hay that I want to aswould have a major effect upon their membership. Based upon the
m saying that it was ve . d' eb~r s an t at of Senator Inouye
conflicting views with regard to reWA, in May 1996 I instructed
year that I think went a~ol~~l~ mg/hat ~e ~dpass a bill last
the Tanana Chiefs Conference, TCC, the National IndianWelfare
most unanillJity and in:£ t th con rary 0 w at-there was alAssociation, and. the National Congress of American Indians to
country. All ]557 nations ~~id thr~ili~S unanimit:r amongst Indian
meet with the American Academy of Adoption Attorneys and the
andi~terest~ in this issue.
. a
IS wentagamst their beliefs
Academy of California Adoption Attorneys to seek a common apI thmk, on: a government-to-gove
t b .
proacl1 to avoidvrolonged litigation over Native American adoptive
.rn~en /SI8, we ought to have
plac:ements ~ndpromote the stability of Native American adopmore respect for the tribal so
,
,
American n~tionswhen we cO~~~dIgnl?-l .the wishes of Native ,tions.)
own tribal sovereignty in 'such .. er e~s atlOn that Usurps their i ' l warit to expressly 'thank the TCC, in particular, Frank Walleri
the protections gIven to NativeAmra~atlC hrilas to do away with { and Jane .Gorman and Mark Gradstein from .the AAA, and the
ceedings.
'
encan c
renfor adoption 1'1'04C:1l,4emy()[California Adoption Attorneys for the extensive and exI think the experience that.
.
!. haustiye work on these ame~dments. They have worked diligently
for)~p'epa,st2yearstoreachthis common goaLto help solve existwhere there was no protectio~af~rnre ~o re\~A,in the'first place,
that up to one-quarter of Indian' h'l ndran chIldren, and the· fact I ingproblems with the adoption and placement .of Native American
tribal cultures andtheirfamiliesci~dren were sep:;trated from their I cl:1ildr~.n.
. ' ." .
'.
'. .'
~ake into account the tribe's 'h
dnh proce.ed;ngs, that did not
RR>1082 and,S; 569 are bills that will reduce the possibility of
IS more thani, enough eviden~~st~S a: t e fami y s wIshes, I think r., confli,ct between birth parents and adoptive families.. They provide
cannot let a few publicIzedfailu. w, y he nee ~d reWA. And we
f()rapoticetoI l1 dian tribesofinvoluntary,adoption,termination of
the reason wihy we do away WifusIC\JAe idoptlOn proceedings be I" par!'lntalrights"and foster care proceedings. They also provide "for
need to do is, fix problems if th ey
d \together, ~nd what we
t t~me.Jimitationontheinterventionof adoption andset forth crimi..
such a dramatic approach as ha bnee to e fix~d wIthout taking : nal'simctionsforpersons who knowingly falsify or cover upinfol'unfortunately, which passed.theHo~~~ proposed m the House and,
!
l)1atiol1 .thechildmay be an Indian child or a parentis an.Indian,
I want to thank the Senate for h ".
.
fS.rh~~l:l~mendments haveheen endorsedhy tribal representatives
from ever goi:ng forward and h
aVI~ stopped that leg'fslation
I
a,IHl.byadoptionattorneysand adoptionadvocates:Ibeliev:ewe
In this case the Senate 'acted ence we ahe checks and baJ3nces.
I l:1av.~gyt:latlegil'\lation before us and urge MemberstosupI?0rtand
tions on that ease.
as a great c eck on the House s aciyotefqr,thepas.sageof these importantbills..
" .. .
.,
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~~te;:;RJw~u~t~~ t~t~~

th~ ba~ance

tin;~l{~~~~~g~~a~'~~'~:~:rini~dl:~n;~~j~~u~:a~is\ic~hfr:~o~1:
r:
l

back
of my time.
leI's opening ~ement whl be ai:~i~t10~edt.~on'hCongressmanMilGiittniacherInstitute library records and archives. They are.ana[Prepared sfatement of Mr M'll
Cue ~n t e record.
tionally~rElcognized repository>Qf abortion statistics information.reThe CHAIR,AN. ChairmanYo~n~~ ~~fc~~~ \~ ~h~eSe~~t~.
,1iecJ,,;tlp(m1:>yU:S~Government, the Center fOl'IJisease'Controlin
STATEME~rT OF HON. DON YOUNG, U.S. REPRESENTATIVE
!i(~bW~t~\~8.~d,l'believe'th~ N8.~ionaIRightofLife,[sicl°rganizaI
fROM ALASKA
LI'vehea.rdruIllors that therehasbeensomeconcerri expressed
'..
:.:tha,~)H)1;lQ8~aIldS.569mayincreaseabortionratesamongNa
..
. Mr. YOUNG.! Thank you Mr Ch·
lIttle late. This modern te~hnoiogy affa~. I apolOgIze for being a;·/t~X~(~E1ricgn:.women.Thisreportshows.t~atNative ArIlerica.n
to the Senate I halfway across I
0.. rymf' to get \from. the House';)yRJ;~Wu.'h8.v~;hy;
fax, ,the Jowest rate ofabortlOU among arty ethnu:
1
. was, on a onelyisland. The thingil,1Jl}~;·.u;S:population.lwanttodispel
that, because lre-
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member this onthe.floorlastye
Wd'
'.
a pro-abortiOJ;l bill. It is not. .ar. e Is<,:g~sed,tllls s1tl.x~ngjt wa,~,
Again, well:ome. I welcome d 1 k D
.
'
Senate, and ~ispeciany you Mi?Ch 0!J . orward to,workmg with the
ber sitti~g inj :my. committ~e. I ·lootirman'cisa:fornwrHo.useme,mmakethls.imjPortant legislation mo~ q[;'Yar; •jO workmg WI~h you tq
Thankyou 1 Mr. Chairman.
. e 0r;war .

:f~: CHA~R~~. Than~.you.

Do YOu~:~~I~~~a~::~~?e Representative Donna Christian-Green:

STATE~lENT OF HON'DONNA CRR
•

I

~)ELEGATE FROMTHEVlRJ~~~~EN, U.S.

Ms. CHRIS'l'IAN-GREEN Thank
M Ch'
this'opportu~ityto make' brief yo~, r.
aIrman, for giving me
This is a v~. . im 0
.
openmg remarks.
Campbell aniiryCha1r~ant hear;mg, al1.d I com!ll~nd you, Chairml:ln
this joint hea!ringtoday~n Young, for your wIllmgness in holding
Let mebeg:in by saying fi t f n h"
.of Indian chiljdren is of gr~a:r:on~eint;r:~ the issue of the welfare
about all of t~le issues that affect Native ~ In.deed,. I am concerned
In the last! Congress as
It f
enc~ns.
c!1ses involvi~lg lengthy disP~[::~nd~rSth:(j~itig~-1f:0file adoption
IOns w~re raJlsed about whether the Indian Ch'ld wile Act, qu'r s y too~ mto a1ccount the. best interests of th h~ld e are Act falrthe tnbes. i
.'
.
.
e c 1 ren, parent."and
The ICW,A.: as you know MCh '
address the 't.videspread r~mo~al aIrma!-l, was. enacted in 1978 to
families ~nd j)lacing them with no~:I I~~Iar} ch¥~ren ~ro~ . In~ian
Recogmzing the need for legi 1 t!-l Iaf a~d Ies or mstItutIOns.
raised by the: high-profile cases i~ ~honl ~ Cress the concerns
ma!-l r:-oung land Rankin Memb
e. as ,ongress, both. Ch~ir
whICh IS virtJally identicaf to the bin ~l~er mtroduqe~ legIslatIOn
of addressingjthese problems
s e ore us today lllthe. hopes.
H.R. 1082. and S 569 a~e th
d
p':erffed fr~IX\.the ~id-year conve~it:oott~
~. prlPCsal .which
encan lllqIanS m Tulsa, OK in 1985 e d a h?na .ongress of
the Tulsa Co:qlpromise.
.' .
,an w ICh IS known as
Mr. Chairman, I look forwa d t
k'
,
bers of both 90ll?-mittees repr~enfed%"e:~10dlth'you an~ the memto address the ISSues in the bills b D
ayhlP movmg forward
w Il~ protecting and
pres~~ving thil tribal sovereignty and N'etys, Am
tradItIOns.
i
a Ive
encan culture and
:rhank you again, Mr. Chairman £
11 wmg
.
. ._
b:r: ef opening statement, and I l k ~r a °d
me ~o make this
WItnesses.
. 00 wrwar to heanng from our
The CI-IAIRl\fAN.Thank you.

i

%

u ,

w~ll RI,~re~~1~~~~e t~:;:c~h:terie;: I~i~OU'\

come to the t!1ble there,
mony, some ~itnesses-we have !ighf \rough t~e wntt'rn testiv~ry, very extensive, and I would t 11 hI nesses. o~e of It seems
SIV'r testimony, all of it will be i C dt do~ePhople wIth very extencopIOusly, but! for the duration th ~ e '1 m t .e record and studied
could abbreviJIte your comments aiittl'e bl'tbe m herle today,. if y?U
e 1 wewou d appreCIate It.

i

t'\WiW1that,& Representative Pryce, welcome to the Senate. You
may proceed. ,.'
~T.t\T¥MENT
.t,y

~
!
:,1

OF HON. DEBORAII PRYCE,U.S.
'REPRESENTATIVE FROM OHIO

MS;>PRYCE'. Thank you very much, Mr. Chairman.
I appreciate the opportunity. to be here,and Chairman Young
and the rest of the committee members, thank you very much.
'M:yintere,stdnthis' issue began when my constituents, the, Rost
family/in Colmnbus, .OH, told me the', story ·of .their fight to '. keep
their.adoptivetwindaughters. When these little girls were placed
for adoption by their birth parents, nobody knew of their Indian
heritage. Jtwasonly after their grandmother signed them up with
the:;.pomo, <Tribe that ,the ICWA was. invoked ·and the ·adoption·was
putlo:n'hold./,.• ". "
'Three,yearsJater,aftertaking a second mortgage on their home,
accruing thousands of dollars in legal bills, and enduring a tremendous emotional toll, the Rost fight still continues.
.. This case is not an anomaly. Since I became involved in this
is::;ue"lhave heard numerous horror stories from people allover
thecQuntry.who are victims of the ICWA. Much ofthis stems from
abroada~d. inconsistent application of this very welHntentioned
law.
lwon:t dwell. on these horror stories today or I won't have time
tocontiPlleonwithiIllY testimony and we'd be here all day.
Let me begin by saying that our Constitution protects the rights
of.individuals against cla~sifications based on race, and it protects
the. rights of parents to control their children's upbringing. These
l:\,,re fundamental liberties Cand they are privacy issues.
'The ICWA excludes all other circumstances to the sole factor of
race and denies these basic Constitutional rights to parents who
have a child with any Indian blood.
1 feel strongly that the very good and important protections of
IewA; will be lost ifwe don't correct some of the problems.
, . ,J!'9r.l:)}{ample, a mother who has no Indian blood whatsoever or
any ties to Il1 dian culture who voluntarily places her child for adoptiop.. i3-~dwho(:hooses the adoptive parents can have those decisions
that'she..m ade for her child overturned by an unknown third party
solely because her child has some small quantum of Indian blood.
Now, as more and more Americans become outraged by the violations of basic individual rights that bad interpretations by courts
ofICWAembodies, I believe we will see the demise of this law.
A~afonner judge and an adoptive mother, I am sorry to testify
fOclaythat S. 569 and H.R. 1082 do not address the fundamental
issues. Instead, these bills take a procedural approach that, in my
vi.ew, is cumbersome enough to significantly discourage the adoptionoflndian (:hildren and to make many lawyers rich. The comI>lexitY?f these requirements almost guarantees an inability to
comply." .
iNow, 1 plead, I implore the members on the committees to read
this Jegislation and understand just how cumbersome it really,
relitllyis.
'
As .a .former judge, I can tell you that courts·are going' to' have
avery difficult time applying the provisions. Frankly, these bills'
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.~.~::e~~Ul ~~rq

,1~~a:Agi1~b

.
n)Jse;tI "will re~oM~,roanY;Of.the.pro-

ma~e;.aYerygo.Qd~f~thi.
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,/iF,liis,n~~J IllWJ!lbnot, address' retrQactIveim~mbershlP,m a trnbe,
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member.
•In. . .'I. .U
ddrtlOIii;a
I\.. .o.l";w.il.. l itl:f.,.,e
..
. . d u..!t,.s"'proVlslon'ilhat'"tlie.tmbes',feltvwould
. '.gl.:M.:•e
. '.w.
e.. .• r.,.c.• (.>n.se.. . . :t.'.O;.!b.. e..com."
.. ea. '.t
. . hmlt
theirrabiHty':o'appeal will«oe'''deletedf'n'ic;
i.,,;c
i:The: langp. ige"that remainsiwillcodif,y\ iritoistatute', the, la Wl ;ap"
plied "by matJty Sta:te;jCouf,tsl..knOWI\ JasVthe lll:Jxisti:nglfIndiaa:family
doctrine~" U~der this doctrine.the,rICWA'dQes'I\ot,aBplyito,chilrdllen
who' •d<)' not ItYe';!Oii';a;rese~a,iI.ongunless~1at>l~ast';oneparent:io£.In
diannd¢scent;;,tnaintains' sighifi.J~aht social,:cUl~ural;'()rJpolitical! ties
to the tribe o~. whicheithel'>par,eij,tis1ai member:
'
'It i~ thIs doctrinethatliasf)hee'napplied to the Rost case by the
California co •rt ofcappea,!s:J rrn~tT~S~"Supreirie' Court denied the '. pe( .tb.
'. .

~ .tg.:.'~.~d.a ;:S~.' ~.i e.c e:.' ~.f'i. ~.' ~.l~r.' f.~ h.i.~ Cf.' W.~ft.~ :.t~"~.'·~. ·.~·~~:.i..~l.~ o i.'~ .' c.i~ ;.'.~,~.r".· it.n,.a e.· ,~.· .!.:
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. e :.e,'.I.W
.•. •. .i o . .•.
n..a. •. '.s •. d. ,.:.
•. t.
'Codifying.
.~. exis~in~!:I~dianGfam'i~Y:"do~tnn~i~td
'law ,is·ago'od
first step~owrd t;ef()~~li~'t~e:~9\VA:rthat:~h?,~d'I?:aveth'es upport
of all partIes nterested m tlie<1aw!s' preservation.' "
,
., ...
c'.

~!th?:%riU:d~~~o,~l!rrir:~f~'~~~~\~~r~~~J~;ahi~~~tut~~~~:;

the }9Y"A .~0olthat· i~: c~Il\\\r'?rk~o '. prot~ct the.~~hts9f children" the
Native 'Am:~nF,~ntnbE:l§l,ana~;~lif\d~~tIvEil [allllhes: .,
.'
Thank you ery much for thISO:P'port;uIlI~Y." " ' "
. ..",
Mr. Chair an, as youkI!-()w, I a,m not a~one in my SlJ,pportto reform the In 'all Ghild:Welf~re'ActJp, theH()us~,filong.with.w:hat
we di~)ast... e~. 'M;Y'c911~~~es •. ~~w.:S~lo,q1O~ llIi~.1::OdaTi¥
shap?,,J1}X' .VIe s. and,a.re,A~aw~t~<l,tot~lSlSl)U~.,Ap.5hr up.~e~~taI\d
i

Conw:el)l)ma~ TI~hr.t ·1;l~l).,alr~~qy ,j;Ulnl;ut~ed,his.' wn~t~p."test'lmo~y

to the ~omml tees"EHld ,WltJi Y'0uripel'I\nsslOnIw0'f~,d hke•.tosubm~t
CongressmaI\. Solo~on's \y,estimony to, be included hi thexecord.
..
The CHAIR~. Withoiltobjection, that will be illcluded:'
Ms. PRYCE. IThank you very much.
[Prep.ared~tllt(:m:lents of l\1l)' Pry~e and :M,:r:. ,~21offi.()Il3~~~at; ip.
~pP,~;P.~lX.l. ~":;~·?-,',Vn-,, r :?,)[;,',i'(:-f'(t' :f:r;f.~~~'~'<.!..'l;,;>,nr:: .h·n~~~, ,;;;,(~
'-~.'·:'c.;,~:';, ,"",' ",.. ?i·\
i "ThE;} CHAIR. J..et, ,me ;~sk"y;ou,.a ,couple ,pt,
bons, before 1

tlr~§~~iWc~; l~~~~f":'.·" .'. :~;:~~~,~',~'\' '."' . ,•. ~.;;,:~:.(: ',':"
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,'i'he"GJW~'::;:Jl,istr'f911';:m: ..' "' .. '. i¢'qi~~tt9~:¥~;9,~;QI9t!)VW ;,~lj~

Porno YOllpgst l' ~Q)~19h,1Y'9,u;~ ,J.IreQ."t~~c~9.§j;i'qijilg.,1;;;u,~o '/',fU'(,
Ms. PRYCE. How old were't EilY? .They, ;lJl1ip.k,;:vx~re~theY\Wi~~~;
I\otinfaQts,;b ~;tl).eYi;:w,eredp.~t'.Wqnths19Ig1iWlj~n;
t:Q.~y:;were~AP.Rt
~Q; r;.-·,·,,:~,/.,
;: '.;VEI'"," i'rrI~':) "\1\,.,,;~d ,:' .;i::::,i),,~, - 1J r\r.>,t'~;"·;-;'}?)fH..f>,~:·~;:~:;"i1a;" -'-~';? :'.:/; rU,' _,j,:;:.;::" ",: Hi(~~.,;

p,a;::t~~;~~j:~~~:re ~~~~~/~,:~e; l~~~!lh~ust~'~l~i;f ;~~~~ ~d~})~~¥el
'Ms. Pl{YOE;'l¥i¢s;"theY,arejl'l:)<n~sto!iY:9f;t~e;~dgptiY~:PJ!r~n.ts..
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~\lMs!j:PnYC:E
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irt,ltllifC11resp'c1;t J:M. . e'at'
all~w{l;,hese'situ'ation:s t9 continJlea
~io:ri~sItd"kee
appearl' t1,ie!1pi'es~btn1it(;the;j,f
,''l<DWA!' tlMre
wil~lbe:'a: . ll ic,,~utcty7.:ltqJha:vertH .'
.'. 'ng6FepeMed,'r£Thet~<alLi
ready; is[ftha:tmo~vement.6¥ere\inAthe3H6U:ffeQHa:s'youffaIiei i'Wel1~il:~are'.r
I do not Wan to see that happeri"'&1d"'.J:" "L',)""t"ji.-'ihr" R""" "',,;
,-'; Mr{efouN I appreci'a~~jtha.ti ~el'if[much;';Th~ ~tlrlh~:th~triUm:'~~6~
cetiledi·!is th 'tiJ~hisi,is, a'cblassic"example:,tdf; (fi,b~U'that:,wli$:;w:ritten)
correctly, I b llevei that ,hadsonie~weakrtesses";which'twerdi'd iinotl
se~;;~?m:e'il~ ~e~sithat\c"i:er~ 'not',itoe :~crtiPtt~ous; .ahdt;consequehtly
we've 'had a,p obleml' h.>I:I".h.!;c,:;fi!'j;"'I1HV" hun:::>,)};,;" oS '",j'J'" J!.
I,.•.

~:u.t ~hen: .,··~.get;toi;thet~qrr~rJ;iSio:ries;Wvelivedit1¥(High;t.Ve,:hor~~

r~M~~~p:~CE: ~;k:~~.;~iif';~~~~li~:;!::l}

L"t '~~~

lU\3~'Y.f, h!1J~:,,~

Mr. YOUN :lcontiilJt:J.jng]f;r . . . e;':pFe:Vious(~)ye~s~';cbefol'eiWe'!had!
ICWA, the' r:ason 11'Jlgot"iI1Y"
Uin~~1Jllls",'iand':l~'Lwatched! wl10le
~O~ls1~of ·.~e~ Ie l)~~n~;~~pr6.p,·· ,dlf6ti*)of,lh~eif:i~qilifi1t1nityv!lnd"rid,
one,r,eaUyltii ~,wliat wlisgQ
. .~. !J?hls iwas,the;reasou"lCWA.8Wasj
creat"e'dJ.t'- ~:\'~JA: IV,.: ,;;';:'~~'. ~~" {idv·," WJ :n~;.tPfL~. ~ ,.'Jij -\JJ c<lfHj.n. .$,~),-"'Jh· ., {j,( IV
. I'IP going t ~I thinkmylemslatiQ:J:l isprettyJ'we1htfonsttiued";andf
I Wlmt to;th . ' the"chairlmU1~' ~d·.we'1l'Just,-havE!7to'idebat~tl1is
on theffloor ' d''debat¢i it'iruthe"coromti:nities1arrdrsee' what'siicor~;
rect>'··i,:J'1fN.; . . ',' t:
L:.r1.~: r,u_,:{:3~)b (?~rr1J: j$J.d
--.\fob. ,H. ";'?"St~g",: ;Jl$',,'::" '1·.H.~t~oj'
B'!tlhope ,e have the qne go~ i,n mind,and, w~at iI':H~ai;You.r
say IS to tryt~ake that;work!(D'ett'er. ';J';(',( f', i ,,( ~J . vLI.\</','. : ,.1 i,' -'fff
Ms. PRYCE. hat~El rigl},t..., ;'.' .".,'
,....... .,~\.J (H(l

pa~~lOUNG. But'i~~~~'i~~~i~;~3~z~r~~1e.6flt~tf: ~~~;j~s;~t~~~~~~~
!thank you fo.r Yo.urtesti:(Iion;tv,i;" !,~L,r~nC' ,;J\/ .'Y -,ui
Tha:q.k'you;:' t.'OhairmaIil.i}Jiw'.;",;,;
;"fj",_',o8
Ms. PRYCE; himk\you!''vel'Y'~inuch.
'.
. Tl:'1eCHA1 ... ·.JINice.Cha,j,rman·ln()uye, do'Jy()u 'Ji~ve; 'any ques-

tI°S:~ator IN ~~.~ ~r. ,nC~~~~an, may I,~~~:n~~~1l;i6~airman.
Youngforhis tatement1an:d iobse1W:ation: ('D'J.i';;J[w: . ·.,;,T
:Many Arne cans,'Jirlcludi~~J':~:iselfl,':;fi:J:ld' it'.'very,difficu!t';tot ·at
trmes,' .unders and 'the iscopea:nd (~he': iniportancfe' of' Indian sovereignty,'and at is what'iseinvoFvedinthis ~ase.;; ':V.,,, ; "
'For e~ampl, Iuote ;'Jhat;ltOQaY"iillmy":Americans aI'~; goi:ng
abroad-m f~ ,'~wo of. my staffcpeople-haYe'gone,'as);fw as'Chin:a
to ad~pt their children. I comme~d tb,em for that. Buti.'.they:found;
that?,m.. both'~ 'ses,they"'halhto'coIDplywithI i;lle<::la:W;s30f3 China}}It
mattered: very little as fa:rasi1parental consent;Jwa:s! concetnedJUlni
every'case,\th 'parents; iconseIite,d;i bu~;~theG'b¥'e:f,nI1?-elft had, to .say"
yes or' no. Tha Ist,hernature~(jfsovel'el!Wty;:Ji'uqDGi't i>flf; .. '1:-."
Th~ ?ther' a~terithat" C1hair~~n.\Young iproftg3i1l.il;IP~<l,Jthirik i.is
very 'Importan to'ithe,\mattetfbeforl;!JUS'.{C),llrthetmattet\iJofdJie 14th
8¥endIIlept;· I ~hink;that "hasube:en 'hlearedrI,amd.beftliinJrou ',will'
agr.ee ;that ~ the status;,of an" IndianrtFibef1.s-' tlot\aFracialflclassHica
tion;iiit~s' a·p Ifti?al'and.legal 'on~.['(j)ur 'reta~ions~p:{with'InClian'
country IS, as halrman Young put'itfcoun'trx"tl?"C?:m~try'iOr(:natioJ1~
to-nation or go ernment-to-government;rand iIt1belIeve that:is what
the act was pr mised upon.
.')r;~"'iJ;~';'
\:
.,,:V '1}\~
-!

.

"1'1"

.",

I

J
'I

.~ .'~.·' :f.,~ k~.,~.j.~Y.t~i., ~,~i~.i;,'.~J~~.~.~ ~tptC~ ;.~~~I~~~5P:I~i~~i~~~i~.;:.·r .i~p

I
1
'. . ':d.. .,· ,,~#m;b~~flt,d?,,,~;9m:~?;~;
. . . • .." . .
.•. . . :. . . .
~:N.ffid···.tfJ.:~,P;-~I.tf1
",£
~? . ". r,th.'
an '''U1sy~a ''D''ou'-uon . '\;~JI,,, '~;''''''''')
.
.,M.§~·P:tW91j::,J;~$fY~~:rJ ga,.veitg
"
,~H]nliirikf
i

it;doestc'orr~l;t"soi:#e,oF'th;e;pro01em';~:1>ut;),'aWt
'. ..I,WltrcCie-,
ates,;p,ewone ;"
" " , ' .. .... .
r ,,;,IJ 10 &DJfJ
~dMOjth" ref af,~!~~1~mJmt~:t:I},.t4.e;'aclp,p.tI9nlG~~p1?9i,tY!';t~~t"tw~y
belIeve that thest~tus qll.9:k~~,,:~1;>.~tt\tf~.th~nthl,~ b~l1, and so :ltlS

<LV:~JiM~d~i\\PH9;U!·;~~tR-.~~ktiHm$iif;4R~iSi~,

fi~9~~:?t:\t~~ P,l'9i9!~p.s,

but m"the sae mstl'u,w-en,t;CiJi!ilflW,§":P~¥\I'.;i;"':i'/':A';,':)Y':'
':: .,
Mr. KENN 'DY. Wel1;:w;hl:it"I'm,lthiiiig. otinde,rstaildi~!r(believe'
thaD the~at've :Am.~1iI;~'#P#iiAM~}tY:~ll.iit:~dtt',~t~!~~4":?~'bnl#fis
lfllD,lpr()mlse s<,a,."YI~b~~ cRm-:e,-op1\!3~;.; w,er~n't Jhap'py";w~~n It,' tli~m
sely~s.,'J;'hey l~red tne,y;a:,hl,~4erpgve'~t.staywItl\the. ~JatusquQ.
ahJ;\4 the}); fel , 'th~FGtlieY·i,Vr~i~~gI\rin&);.pp ;)#~;it: d¢~~/to'7yen ;Y~~l~
t ,IS jfar.. . ,
"
"')')'" ,.' .' . . . ' " . .' '. .';,
. ,:alit if ,tp.at' llO,t ~p'od ep.oV~~rf<:Hli'YOH1J t¥n~ ilh.~ f~~l.in~ a~ong~~
1){lltl\':t}; ,Arne, cans IS;i,W1iJI,~v;t},J;lm;;l.kf},.th~;,e:lfoffl;,.lf tl:i~s Isn t, eY~n
gqingij~ tlIelir~ction:'Yoe.wa~fit tpgpiu' in tlJ,e, firs} place?"
Ms·"P:~¥GE. Goodqp.e,f!pl(m"i ,
" ' . ,'i'
Mr. KENNE Y. So you cGlu,aee",where thE:lY w,ould w?,nt t~.
MS;PRiYCE..QertwpIY',;:'n::::'·' . '..... ':".;,. "",
'c
Mr. ;KE;~l'{ Q¥.,[continul:q,gl;,~~ep::the;s,tliltusql,lO; as oppose'4."fB
even,makmg, tl1e,~ffprt.> "}:":""!"".' . ' .
"
"'. . f
,·,Ms. ,PRXCE, Anq!th~re· a;r:g"l1l aJIY';in,th,e, ad~pti9n, COWlUuIl.itY,'l ~:q.o
would prefer he status. quo, as well. Thats my only pomt.
',"c';""
,Mr.cKE:N1'{EX .aut whatX'v,e;IPeenitryi,QgtqA1.~,r;~ou,t.,isjf
we,'re
interested' inakingaT.""IllQ£ing fprwaJi'A YO\H?:RfflIfosal;' or, wlJ,f:lthe.~
we ,want .to-j sthaYe, R:stalemate:>and rh,l:l;ve, a Jilc,e:':off: l?~tweeu, tW9
sides that arediametricallYopposed. fFi ;,
I , ' ,'J ..
Ms. PRYCE. Well,J'idon'tknO'¥tithatiit" has,. to ,'comet9/ that, . You
know"it';has beeniiaIprocess.ltfhas,peeh·,a Painful p.rpce~s, buit:I
thinkJwe~re '. aking'progresS.Jr:\! V L n f , ' l " , .
,'
.. ; .
The bill tli tiwe;passedl'ilnthe,House: last ;y~ar,iS. goingi,to be re,t
uch
introduced, nt
watered .d.?~n., w
. ith manJ:"o.f..the conce•.~;,psad~
dressed, and ~o I don't: see,tmsiaSiat wasteo£,t~me."
.,
Mr. KENNEIY' Well, it may,iJy~'a wasteoftini~j£'youdon't.support it .a. d it d~esn't ha,v.e.'bec'ause 'in't~rmsof'NatiY~,America~
commumty, tey're·malflng.ian·.efforl,to hsten ' and'consider; but If
they'r&-I me~n, in their"interest, .they!re tryin,g:t:o'protect,;the~r
own communiQr.,
" ' . '"
. . . . . . . , ' . ".. . 71.ic180ff
Ms' PRYCE ('!I:Ug-nti'ill'I?" ,';" jT,q· ,)'dh-; [J.""",, t' j.
',:i"'.\,' ",f 'iI'\!'!
'Mt:
is' 'notsometh ng tli~t[I·thihkiiis, oUt of;~tl'i'e
.iinteres1L And
if iybu look 'a "1it'!from[ithei~;o,wn"'good)"f,a'mise; .attemptl
they'v'e'ma;de~si>liie,;)effortslto;m~~t!'Some')9
th?t .your
bill )n·(>Ught.; .p~,But now you'cre sayingyou;.,.
rikYthat !that
is's-u:fficieni'o' "·!Kmean---:",'l;;;u..;,". " ;i;':~);}j,xHir fi,f"'}j"J.!'
ivMs;PRYCE! 1?dori'fkildw.'·f:wasn't really.la:;p ny. to ;drafting !it.
My point' i~ 'tat 'we're)lil her~(,with the same Qpjective, .a,nd:that
is topreser\!:e ICW~,'imd:we';reallYIieedto:.%e'carefu1'lh6w w~{'do
it:)!.."" " ] r " j ; "~I' "<.'
,:,"C:'D"
..
<:iLL"..
'
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.n.

'KE~ Y:f.tAiiaifoi::tli~iri,tk~jtiextibi"<'~,:t~~d!itorbffJr
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a

n

'.,

'..
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i.-

I

I
!'

~;~~~t~~~~~e 'ENlJ~~

yoU"felt,it

wi:)\ld(l:¥oe;l.,eitte~,

'.

Witlll~:tl:1e, trib,;!~'Uj, ;allr thin

W~~ld;\y.o:fual~o;·~gWe,ejj)Hat;-idbai1ip:
wo;tilpJ c:veate-'Fi,J;l~gati'V;e ',effe 9tL ...

na. il:t.'.'~

~.,.iib .~

':\1

,.
:an

~

'.,J~

tOj,iljeml;liRl
lY1:feQ;1,1.GIl.
.ip'ges~)tba,;t}
',,:lfor ;;th:,eJ

cn '/ith. . it.'.l rWFf·theBN'atl'Y.el,
OUl.d
• . il.,l;..·.b. . . .•eff..~~l'lcant
't.· ..a. t'.f.'.c.e
·•. .Y' e.n;'.',icmld
''. w
. '.'.c.'i~QnrgwaH1:Wlt!l,
.:'uP1I.
.. :.il c.e
. :.f. l·'.: w
'.., e.•, e'.".;t!lel
n.:. Qt.I
exacHy:vequal,
tribe'?r ~t<1jl:-r~'i i'<,' ..;. -~; tc i/i" f~ -t~"VJ ,-~ :·.·!',..... ;·O{·f . . . ': ,'>-~'''''i''r:r
fl" ,r',.
'::st.'

p'

,;' ;-, '.

q ' ,.

J.-'.

:Q..:;
..

,.,,·-t

i'''.

'q'y< - '-Yq

Ms·:~PRYCE~~Ithi;{kth~t's~~~yspr~fe;~ble,'ei~ept'wh~~ ac~rip}

anyriperma,
enCYHlnra'fan;l,1lyttielatIQuahlp.,;.:';
"~I"~. r;~ '..t.h."..,e.,r.•e
~IS,,Ap.d.
. ounces:
arou.'d
t.~,y<. ,e.a. :S.:. d"y'~. a,f.:l?.•. .' O,.f./'.\b.:is,.o.r.'. h..erl..i.li.fier..befo,,
.•. .
t!lere~ .aISOs.otne; e~c¢pti~S:.iWh~:p."y?~"h:;Wi~1 a:m9t,~E;r"WihR~
rt1.'Q.•

,;.:,;.e

;t1•. !.a.'.J;l
.•.....

is going to have. a baby and wo¥ld like ~o place that ch~~91,w:~th~\
family ,;that ; s~ej cP,!>.j),&~,&iFand v~h~ dPflS,Di t ,&~x:e,a,.'r!-Y';;Il1.diFlJ;l' ~!ood,
and her;ch.i.ld, ma.~·.,haV;~.j",Ii!.on;Hl. ,s..r o.,a.l..~ '.!Iu.··.a.,n.. . ~ll...!l};.. o.!.'.:.£~~.,9.~a.•. ,. ~,b.,. .lop.d., 9.1 1,..!.."
that woman t '. en,.l,S deluecl th~iCJ.lPPOrtUl:lJty ~p plflH~; t~~,s.,¥l1d 1Y}},ere
she believes it~.~OUld be.
. . : ' '~.<';;/OI \i '?," ....' .'\ 'Y',
..•.n'"dJ~Q;.t.h. ..e.. ,:;'. f...lr'~I'.'ie
. . x.c.,~p. •. ~!.o. n....,l . it.,.o.. '..' th..i ..fl.,. t.~,.}g~.p.'.'.I'l.Ij.,~.. ~. s..ta.t~lll.,.e/;l(I.t;~ha.t, .you
ould
w:;'\A
h~em. ,to;4l1lo1:~e}."blft :PQ:m:9u~l&A· agy~!1 ,t.p.~t.cpl~#r~A.9rln-,
dlaUchent,l;lge:ry\.o,]l l{:pqw;, i1 ;f,the,X cl:\,n:·stay l~,Jh~tnbal :,flWll,ly. a.lild
beopf,ought .u~" witJ,WlJ,tha,'i:pg ',tJ;lE~pl rJ,wuric~~ '. ~~ b.ouPSe.d ,~.d
o

~~.~e~:.·~.'.i~.!i~~G.I.~:.'~!~.'~. 9¥.,~. .~.tht.~t.:~~s:e~.'t ~~~I..'.. n.k..,..•~:.e•. Pl.t...

.. .
.
. . ... . t.b.i
fi.I.. . e.l.y..,.. :.:..t;. . •.
Ms. PRYCE.. ,es., . . . . '. .
"'."nii;'.·" "v;,:.~~/,oH""~:""
;I',~G~I,.'. Po' '\hQ~n ,gqgg;Jrt~m~.J:i;o~, ;5hfl ;~ff~,~~ '&J,~~;:~H~:~tRi ~~~'

~ ",e.D9.~ ,iiiJ.~ilg~~tlIS"Hi'~:'.:
••K

Mr. ·FAUEO. ' 'VAEGA.''Fhank};you,'Mr;. 0HaillIfran~ I'dustlw.antr,to'
say we<domis .your; presencedmthe}Housejibut,,~¢I;als.oT~now/that'
you./redoing' a tremendous.-Jobgiheteiuithe Senate !anp':relllly want!
to' comniend,y II foraliways\. beirigfsuPpontiv~ljof,itAe!.jm'portantflis"i
sues!iof confro bing, .our, Nati;ve:Am:teJ:Ji~1J,lliCOmmuniW'i.; :\Wi;f!
. •. !
I do also wa t to, person:allY;iwe!come.my'gpQPc§friend,fromiOhio,
the gentlelady rom Ohio, Congresswpmand.?ryc~;} .1,NI, XirYLU' P
As you knov{;.MrJ(.c?airmam,w.e;are'r~vi"sitii:Ig,;thi§jiis.s.1J,e ag~ip.,
an~ hop~fully there,.wIll be someres(jlu~lon :tQ;I~~m,epf.~l;\e~e, very
senous dllem~as;.that:wedind,ourseIVeS'JU.
'.1
," ,,:,:'l-'
i.i.
,I dOjhavei,a sensitivity, o£.iiWha1i CQugresSWQRllill Bryce is..,;trying
to say,'not,bec u~e1the:¢r~:wh:i~eparentsn9;l1·anY,':illl;lJ$g1'lts/l.FhewhoJe
con,ce:ptrfof':adopt.lOJl\.J.J' kthm.k:
.. ~s.{.' I;eallY:f!Wher~\m. ,.y.Ug..0....,0.. 4.,. :1£.. :e.,:Pd. fr.o.m.,.. .
qhlO.IS trying ~o make herpQmt, and I fully und.gf~f~Jl~i~,9:a.PP}"~7c
'CJ,.'.

:t1.

Cl\\~.t~~~~~'Ji ~~~~:;~U.j(::,j'~i\;~:'~C:.i(~!:I~\';I'1 "';;~'f::::;';:b';r.;'~A'~~(\~hd,~ff'iii
.11

Mr... J,rAI:;EO . Y.AEGA•.. Itjsn'tibe,CI;lJlS~j.of'~fhit.~,\~~f,~!:J,~o\l"'iYY~!·· haYtrd
instanpeSdwhe e,wlJ,ite tiParient~BI :wi\1Q ,i1)1 "gpog ',fl~t41IJ9nowe4:,.the
adoption laws:;' sQmewheI;e>al()Ilgt4enljm~,,gQt,t;g~Jb')me~li!edl).p agg,
they've. incu:o:e :treIUendQ);lsbilJ.s:;imp~Yingtl1ein llttQ,lf':Peys',/itnd try:ing, to,findo,ut .,an'd"j;.b:e ,a,gpnYnand,the,s;qJferh;lg/thi),t, they've; had
in just trying:t ,a,dopta:ch.Hd,wh,l;lthertheybl'l 19~,jfl.no.r;a:qyo,t~~r,i,

."." ,

.•.

!

ze.ri.!.!.(9r~tW wej,",passHFleaE\E~'~,~la

'~@on~~s8?;}T'M'!f11111:'Te'gp,oiQsil'iil4 '

.nf';~~;;i~~~~~;i:~~~i;:

is \vestedirith:e,rOohgress'%1~~h~iI$~~,1Yidra;
lie;f~b\fe.reign
,tioIli>', .' .'£/irP'.-"'Urp
'., .... ". ;;)~rf;d)iM' ,((~"i1t ,t,!,',,:W:;'.Fh
,;. 'rYe~;"we;c:an:'·taU~;S'o .' ti~ziU{~e~re;Ol1..i:e1;,'l1ti"tlre'~jf ilceabolit<s
' er:E;iglity,i IT~ dpn!11ii~en\fto"~et'1iiio,~l)ha't';;'i~rA@fi\i:J;irman(i~utrmJ' Ie
leaguefj can'.{taIR!Jabout·:gaming····al1;'aaytif'we·faU¥.aboiliitl Ihdi1anug:,
ereighty~
I r:;,ci.8il:·
",n "u;.,;,.
, Jp,.f<,b·',
''',,>'.,
.'.C'd
~ut)do~l'ant,to.slilYthat.J fully, supportitne%)ling.:~nller.Lve
sio!?-,' hd~efl!~IY.t~~t,we::';a:rel~~.l}i.iigf,~a si'nce£e effdJt!;to istrik1.e:'l:l \Ha

tIltH a[ioti;6fotiill~s ItJiiITk)iIiithis!'c~~y

g~ 'positio,ns and polls and ,'$tat1;$\10S
tlj,aIi,ldny'friend, fromthe' ~o~se"s~d~
'C'auseclie comes.·from 'a~NatIve'Nner~
, ;iitfvb, Aili~rican\(:tl'lture __and'I thirik
it'at'fiom'it cultutalst'aIl<ipointl,theFe('are
don't deal~iwjthliliall these:'osquare ,b9xes

1

.~adopt
. .~. :.. ~e;.~.·,t
. ·cp.lldr
~.·f t~.",.o.m,'wnether
.t~. e.;..a.:.a.r.,.~. s..,no.t.,~;.!lj\'heY'be'Tndlan
~.;.1t.?;.~ ..! a.a,'":.e.·.,"..~"~. :.. ;•. '~,'i'chIldren'ot'anyotherclll
e.,.S.h.ihti;.O·..'.~ f~.H~:.c..'~d~.t~~.U.r:i:~
. d.;.w
.

1

i..:.,...

1l
..'.

p
•. ,

. 'P~l\i.r!'~t, -,sisw.B.~t Friisep,J\Singwhet'e'rnygO:odIriend,fiomOhi
IS. comlng'ftom'"
]~~.t .I wa~lt't?',share 'with you What Indian Ohild ·'Welfa.;e ha§
'~~rle."'~or ()ur IlndiahCi)Ihniiiiii~i':I't\has sav:eo'countless Indian, famihes. It has ' slaved countless' Ih'diahchildhm from losing their hentage. .It l:l§l.s jmabled an<!)l};ol>iliz;~<! lind,~liI-n tribes tl?d.e'yelop1ithei
own Juve!llleJcourtS;,.codes; a:q.dtclhIdreni'welfare servlces:"'~ .
'. Wh;;i:t 'J wlhiteveJ"iOii'e t9;':lYildet-starid' i'sthat.. Indian: 'tribes ," an
India~ .fap1iltes are,n'ot thebi:!8, guy~.WediB.h't'draftand';the'lndi~
ans dldnt. ct'eate 'IO:WA'b~cause Indians were 'the problem. No
'0".

,.'

","

. ' , .

........,

~~:~m~~~t~;:;~trI1·c:;e"un~t~ical a,doP~i,on,.,·::e~?;~~~/!{ere,,t~ :

I!ldIan tn~~s only want tomakesuretha.tJnoIancllildtenfin
lOVIng home~ as sopn'as . possible.'l'}:i,~s. bill·helps}trib~s. acc,omplis
.
.
.""u;:.""";;,,
tha,t goal.
Yes; niaYb~! our Ind~~;{c~ti~~y~(e,w)ya,s,notYflry~stabfe.'Mayb.
they ~Iave.p~~,blems. Bli.t tl'ns' bl~t,tne.~Aici?"ad~lres~:,,~lW~~i~~ue~:',.. . .'
i

.. '

....'

.'

.'

re~ij!h~~1!ti~RfeP~~~c%iU ~~~'1~~i~ic;d~'~i~¥~~~~~;i)~dU:~

make .sure t*at' there·.is,'propertiming,ptoper :atithofitles~pr8'per!
proced4re~.sr: }hat .Wetights ofwhite;pa,;rent$",ar~\fiil~t:."p~ot~c~ed(
a
to share"
I
to,!)up,'·ort'tH . :nt~a~Ure:';that<.eaH"Nes·s;:r~tr ",:
aIrm,~:·ri ~sproR
M.iller
.' .. '
wl~h all my E1nergy any proposal that lessens the. protection ;J;.t).<#an
chIldren currently have under the Ind~an .Child . ··.~A:ct:J' '.,,;, '
'. Again;l\Ir'IICJhairm~n,I want tothaifli'"mygbod
"d'froriFOliio
III expressmg ;this"c~ncerp.\ofpatentsV\ihO.ha,;edhadi< to:.gotihrough

JU~o f j:~~\Viant·

t}Hk,\\}itI¥;\YU:~i;'\M'r'!ie~;;~;;\.\;;;;l';:il' ;,\:;";\;:;!"~l"('

PhaveJowprbPbS~(f"b€ifQ~~lfi~~dPm.

; . h r . ~ u . ' . ' · ~ . ~ ~.·Zj,~ .;,.n~:'.;' V ~

r. 'fu'.'.~. t

;.~ ..•i. :.~i.:~~~~'~.,).n

tqJr~';;~l~\lMt,
e.

.":.';f.' s..l.e
. ':.e.
b.'. O.,g.fe
. '.:•.,e.iii.'.•I.•.,nifi..'.·..g•.·.n• kd1··': . .• . :.' ;.d,5.".•.'..,.f•.J.:.•p';;•.:•.,,m.,;.y;,e..n.,.•. .".t..h ';r.•.u.n."._i..:.l.
I would; st" 9nglylgugges1J!j:r~1fat'.'my"g69drftiend>fto'mfOhiOwduld
offer "some Ia guagein'certaih!PioviSi'6iis:op'thisf billthat'mraYbe,we
canwork fog' tlier arid 'see 'nowiwe cmjj;w'o'rk~,tliisfthingoul:land irOllY

~.on,

'...•l '

~.'

~

out.. t.he
. c €jr.n.,..•.• ·.·,t.ha.t.' ,.h.e ,ha.'s.' ',.I., \.p..ei'.s'b.'n.'.'".'.,a.l.l.M·•.'.';.'W.o.·.u
. ' I,.a.;,.•w'.•'.·eIcom.·.ie
a.ct:.''.
Mr.
Chalrma:w.r'an'd.l,'wou~d:;welc0memy.g00d:fPIend'.,that
wel 7'th.
cou:1d
continue\'. wbrJdng',thej(la~guflge; (if;, tfiEr"curreJit';btn:lin:d§se~,that'
~ayb~ we cal) filld· the' mladhfground;we'can' fii[<MFpositionwliich'
IS satlsfactory, . ta"'tihe .needs'; of\'her' constituen1Jg'! and:the,.probt~ms\
thatshe~s hadito face with;them;:~ ,\,..;,,,,.;;::~
'" ••..• '
Withthat;¥n'€Jhairm~ri~ I't'h.ank 'you. '

i

I

!",f::

.~.

' ', __,'-f-

'

_,,,_'.'~!_ ui:,.l"·

. ':f

or instance, that in the··lndh~n·comm~hj.ty
ers\i,it's hard· !for,them; t<F'beheve that',' but
ffh~v:e ". two' mothers. ;One 'has .passed away;
~p;:na:vean aaopted mother. ~l1tthere is'nothi"
~e\;l;io'reports;nocourt decisl?ns.
. , ,'"
gin wapy ,of the-most IndIan cultures,iand
·end;icbmesf:r:om;·to~ \C,
,"
A:. Would thtii chairman'yield?
.'
. es; Sure, for' 1 moment..
¥.AEGA:. I've got constituents, Samoan c~nstItuents,
'e,'3J.l,the time'and say, "I've got, togo ,~ee my; mothkay:,uGo ahead. What's the problem? Theylli say,
nof;pliperlk'n? .adoptionpapells;" Andw~et~er"the
., the servIce lor to; even 'go, to 'school, Lsald, ,But
to go;th!iioughdhis' process?!'! ',tWell,.see;"thec?urt
so" I sai~,"But"gee.2:' mt:aunt ralsed~~ ~.ln;c.e
1i:if&as!I'ml,concerned; she,s; my mother, ". 'FIlls IS
--:~;J~;:

-ui,.,!~ ..,"j-,_,_~",.~

~

;:~~.

,.~:~!:_:

~

~i~'

'.1

';:~e}.didn't'giye,/Qur: daughter ,to my-we!di<J: not.
'augh~e.ri B~t'?!:l {ar as:wy cOl.1,sin was,c9ncerned,

r,andshe's go~ six brother~, aR:~ WhICh I nEly.er
"tlla'tl'theyre'golng fl?, 109k M~~r:;her. w~en.~ dI.~'
, :"'"'i; tne:Native :commiinal wa.y thatyou',I!1a;v
iT"Bera:ised 'Byart)/uhcle'~9r'an:a\lnt.Just
j: ,;",~~rw.;,',."::,,.,v " t. . '£.0':. 'u.···'tlfa.1.l.· fh~t./in s.o.mel kind
. AHa 'WIlen y~u,ry . p
L
r, '.' 'd'''' .,. ""'t'h"
oesn?rfi;f;'But';evefybo'dy ~n4~t.stan s ~t IpJ .,e
a:nd·"accepts i.t,and treats It as If, yo~r .a,dppted
t· mO'ther, 'w~th'all .the defer~.n,ce Y.()u would pay
k\j\/'

.",':.1:.

:;<""·':'.tL~:.t_"

,",

t':sttiff fits, T suppose, here;ih Washi,ngtorl, l;>ut
;cates the whole question when, youre tl:flk~ng
h' flt(culttira:l values't!Iat have been: generat~on
S"C'imtUfy after century; as the l'j.ccepted pra~tICe.
la'(:ln' sonielaw in Washington, DC? It doesn t fit.

e,

",

tJ

be ask you one last question... nder YO]J.f. pro['os'es of reWA, the State: CO~rtswo~ld ~e.~e~tand it, the. State 'c0u,rts '~,ould' determme who IS
&'is'tliat n:ot" right?
' '.
. .'
';'M:f:tChairman;the process is the same as, It IS
'f\'
u"change.
'.
. . , ' .' .,.
'.I;ij1fia't' "ineans under your Ian~age: the .:.S~ate
p,the tribes' de~ermination Of who 'IS theIr, en'n,

_ '

,

, .•

roHed'memher. and"therefo~e.Indign;<use,,~;J:re"J!1eqergl.Goy.elJ

'ID~nP~<:'Q~~t~hNa,ghft~,;\~:x
" , ""N,' ;i;;{;/;;t~;;;{;;;;,_;~:~,~;i}!'.
MS;:PRYG~}.,
But:t4g'.
,
.
.lievs
.' ..'. '. ..,n1j~p.q~m.,t~~!i.
h
1
l
11.., §t,Ii!i.:itH.:Si'mm:h"C(i"
u.,.n,:. . _.e.,p.(.. t.. ,el.. ,. l;.J;'
r.,.ep."
j ..!..•.
Ja.h'i';:;;'"
'f'I.•. : n.:,.:..'.:g.t'H".'
.W
.:'.' J.•,fl.:i.t.,'
.',. f.,.t;, e., . ¥,<yr'
.1, .:f.,.., ,T
. •.1i:.a,.. ,w,
<j)[gggg,by"
y .b1
;o"!'nfi'j~),
,!';-"'''T''
fl:iE~_e "I. s:ai ~i.:before,I)We(,:aonit··';f!J~4; th~t~l\l t.h,(il;:~!iw,m~,g.tj" that; if
v,~m',;hard~ tl)! j<l'§b,\lt,1 Pllt; ~'iW:~ :gQll!4;2J9PSUlge,'tn.at ..P'9,rrti,QmJ()f"lQW!\...
alli ,We'I:e just;.,cQ<il:ifyj..q,g"wJ).?fc tJlej~Upl;'eme COiI,l,:rtrt:J?y-A~~~; ~d~.q,~
a ceW;.iorarion,:t4ii;s·<:.ase,.. :~q~al)y~of the State cOH,m;§? h.aY~f{q)1

~

~c

~.

l.i':.,~ '~p~

~.~

t.,".

:~O."';"

as·a;sound,haSI$~~for dtjltermlUat1on.,; u
,.
"'.'''U ' , : ; '
The- CHAIHMAN. I see. Well, I do appreciate Y(}:t;l~:,gppea"aJiC

Thankyouv,erymlUch ...."
.... ,
:. ....
.,;'
. I mightas:k, Yi!ilu.,jf!~QiiJhaiVeha:r;J.yaciditi()nal)collJ.meii~.s.YO:Q.:d}
to<lllake'i?r ~hi:ngsithat;:Y9l,li!thi;nk'c()lJ.ld;make.,th~\;WOl,l~K;bjWs~
portable, If,yjOu iWould;gl.¥~ US,:t:1;lQ§l,e comm~:nt$ I; d"Jnmr~cIat.eJ;k; .
Ms. PR~c~.[,hanky,ouiYeryim'Uch"TapPteClatel,j;4eiopportunlt
to,wqrkWlth~alLofyou;.. ,'
"i;,
,i,;-:;;
.....
The CHAIRiMAN.And with that F,dgl;skrSenator Inquyeif.he'iWolJ.l
Chair for the: next few minutes,! have.l!to~''rUn;;rve,g~t;alittle.con~
fliet. I'll be back in just a few,minute.s.
Senator/UHANKMQU."i;,'
.
Sen.ator INOUYE'[ASSPMINGCHA1Rl.Thankyou.;
Our next panel consists of. the: assistant secretary for Indian
fairs ; ,Ada D\~er;the~director~of{,th'ei,Office, of Tribal Jius.tice oft
Department (l£Justice,.Tohomas: Le<JIaire;
"
',i
Secretary, ~>eer/,wel'come.fo!thec9;Jn;lll~ttee.:.~,
.
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STATEMENrI1 OF {1I0N'iiADA,E;~IDEER;'ASSISTANT. SECRETAR
FOR lNDJ1m AFFAIRS, DEPARTMENT OF 'THE':JIl'!~',TElnO

WASmNG~'ON,'DC,'ACCO~'ANmnBY;BETT¥TIPPECONN
PRINCIP~}CHILD
WELFARE SPECIAI::.1ST
r
~

",.~

,L,'

:-r'~\ . ;,~;

,

,.).~""~':,.~

,Ms. DEER. p-pod::rn.ornMW;;)C~ainnaIl;pa~J?~ell,;qp~~rm:an,
y~ti#~~
and Ill.emb~nl (;lfthecqmDl~ttees".,Lnave ac~oIr,lpan:mng me tqd,ay
Betty,'.!}ppecQ~nie, wl,ii>.is the;PtincipalC4iId Welfare' Specialist,..
I.ap'preciatrthe oPPPtJ,'iunity to,prese.nt:,the'Depa.rtmen.t
he ~n'i
teno.r'S vi.ew.. ..:. on. the. proposed.. '. am. end.men...t,s... .t..o .t.h. e Illd.. . ,."y.}ll.l.d..
Welfare Act Ojt·1978.•. ' " , " " ,
" ',' . " " , N ' ' ' ' ' . ' , ' I i
'
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,,'

'-',-e.

:,_,,'

--"_'__

't.

_.'
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-;.
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.of:t
,.F~.n

~

;~

ea~ha~fthea~~:~~~\~~ftriJ~~~~t~~?;fri~;tc~~~~~it~4:~iJ:i~Q&

Inouye.foraItrypu . have. q,one pn).,ssues of concern. ,to N atIve,Ame
cans.,,!
.:; . . , . " ; ; , " h,,':';';'.. ..... h~:':~,
Today's he~ri~gw:ill ~o~tin}i'e8urcQo;perativj~ eJ:Io.rt:;hexemp.tl~e",
most recentl~ by Ol},P' J9InLefi'<;>rls to.,prQtecttnb~JgovemJllei{lj~s,
from taxationl and in'the sWWessof .Ollairman:youn.g ;@d,Secr.etaiYi

~abbi.t

e.~c.hi
hw..i.J.1
I.. . w.,ill ~um~a.¥t.·~~.,•.t.h.·.,~.'J.W:.rit..t.,.~.,n;s. t. a.. te.ment.J. h~. i.y:.,.e.. ;.;r~.u,J.).D3..*.ed.,.•. . for .•.•t.h.."~
rec<>;rd.wIth tEe,followl.ngiP,,!In.P.~.;:,,:;.
..:
t. in sy~tem.
r.
. . ·ng.... a.gr
... e.e.m
'. e..n ton w
.. ays t.o re.. fonn,.jili.,
. . •. .e.. ,.n,a..,.t.,I.··on.,·.a.
hfe refuge
.i,' '
.. ".,." " ' "
"';'.'fi"""l\ffj

. ..

. "'I'P})

FIrst,. the J;lepartment· o~ th~" ~;nteru~r: sMPport~yftR.,Jp82/ljl;nd. ~A~
compamon bIm, S. 56~" WhlCh.,11;J.coIJ>9rate'the, pon§.~m.$uf>.:bas,edtrI,b~
al a.mendments..'.. d ev.. elop.eecd last. .y.. ear by yO,. u. r .t.nbca1;,g.. .()v.,.e. r.p-.m. ents,. the
N ationaliCongre~s"ofA:rperican ,Indians, and 'l'epresep,ta.tiiJ'es of,the
adoptiqp.,com,punity· fU:,jj,
.
:•. , ''':';~~~;'~:_''(''

I

;,6'rl
('1;'"

.'j~ld :i\lQYlll;J,~Yl~i:ib,~,!;lq~iP.!\Q~1~1~hC
.";'J"

':

.•" •...

di'uW1th(;i,~tjt;b.e !'Qqt.l'l~b~ ",. \\"'~
.'~J"~~~~'lc,~i'. ,~~~;; '.::< ./' ~:'~J i./.JIl i.\'~:: r~~d'~)£>'
,_

<

'moll}-y :c-lt,e,d>:,f"~~

t'c~'''~tP
.' ,. . t.~l o~
e! ,Galifor:i1~a jCOUJ:7tf10f'8iPP~~-,s.,/;r.b.e
t;o\rided,tlle .fa()t~,l:ili'

'fd~S'W1P:t)ed)fQ,~t,:liv~s:o:f\~an ,who;~e
;;;',~(~:\""':-

·i!~·'n~''-',.

"':' J('.

:"."-, ..c;.

~l,~wi;th;intth~t~'irt~r~B~~, how~ver,most

~~i}jl~'the\..;litigatioh,<itself, would, ~~~e
, '"

...' ,~~

., ;

~!'tls'aneed toAine4une ~CWA's:sta~utbry
,iii~eritivesgf6r'early ,compllan~nke.wlht~.lCb~t
And ~I would note that wethl.: .t ese, 1 s

!\~"I~~~;:~~ve'{fOcused;solel;' ()~ ''B~idget· R{l a nd

"~"h'. d made' the' 'assumption that. ICWA s apSe,S an . .' ".
',-' 1"
t orne' namely
"/""es w. il.I.p'.t.b.du.ce
a partacu
.t'. ar ou.'c ts "
'..'
'
d
, en from nQn-lIndian a ~p lye p'are~ .
""-0 \'iH' Ba'ila of 'Choctawlndzans v. HolYfield
,F{3;S~~~fPJ?£"
""sta'k'en'.,Hter'
Suprem.e
hls'assumpt"l""
Ion,'"IS ,:'mI
.. ,nJ.' .the
'
'.
h
transferred lo the Ghoctaw trIbal co~rt, t ' e
'a:;):hat,itl'W $" i~:the. c~ildren's best mteres~
e :'L lac~'jnent~l~hVlVlan Holyfi~ld, the non
cflhf}l~' '.: , . ( . . '" , 'I '."
rYe 'the link betwee';1 the chil~~n a~d ,tlie ~nl'eci
~nge,ments ,forcontmued;.contact WIth ,e'ft~en e
d'the tribe. As, HQly{felq" demonstrates; ICWA
; '.' ltimateissue of wb,o shouJd,.have custody <?f
e'~.n h" . 't llow;eoutt;s to make that deCII>l.\Chlld, r.~t ~r,?l. a. " S " ' ;, t th b 'st interests
:c~se ba~is, takmg. mto accoun· e ,e . " ."

a

o,address briefly the .sR-ca~led'''existiIlg Indi~ fam"Jl,1di'dallyrpreated excePFlOnto. ~CWA wbf.lchh,.4as
Sti1.te ;courtjud,g~~., J.'ha~ ~octp..ne ,~sta IS ,es an
imvA's mandates where ,th~ blOloglcl:;ll pare~ts of
maintain a sufficient nexuS wIth the tn~e.
.
'.. ep,tion .Federal statutory .protectIons tu!'n.on
d:c~e"ofsocial" cu1tur~,;Qr political, a~fIhatlO~
'he ~a\therlthan,pn ,.a~,tn1>~kg~v~rnmentts, ;:dElter
iuemb~).!ship. Jrliis, doctrine· is contrary orecogal self-\Q'ove,rnment .
f: bl
e;SupremeC,Qurtheld in ?anta. Clar'( Pue 0 y.
that th~power to: determmetnbalm~mqership
1 aspect' 'of tri4al'; ~elf~~overnm~Il;t,aki~. to .the
ted, States,to'determme :Its own CItIzenship. Tnbal
usa:;matter\o~\:~ribal\law which should be de~er•
i verr:nmentJinstitutions t
.:,
.ft"J' t ICWA
isting Indian famil:r doctn-?;e gra, s: on 0 .," _
'e,:hFen:ded test that;rlf anythmg, wdhm~rea:se l!t~
;gitrigger,forfICWA, tribaL~emb~rshib o~'ieh~~
'ertib¢rship, is;simple,anddlscermh,le ~:an m
L' "
, "t tnbal government.

\
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1
I

:)i':':S':F56~;'a'~ d'~its)compam(rh4)il

ceC:1J i:igreem:1ffit rb'etw'eetl$'§l!nd'ia

s',"''8'n11 4:adoption;··attorneys;. y

··a;~eement,. des,i~ed. to make Indian"child adoption'ian?XiC,ustp
'pr6ceediiig~tmdreJ·:fair~.,swJ£1rfJaiJ'ld'ceI!1iairiiil:l:;
, ,-;Jiiojt;n;,Y"'l .;'

'KiiJpi'inffiptolVih~;th'Eu;faIrJ1esSl?iOO'dfi(lert.. . ;.;·iWAA::S~D56Jh
H:~,. z~~8;~'>;~f~~ise rto ia~y,;~i!ce:t~~i.b~.~,t i'1$teres:ts .• 'Pf:ln<3Jan QhiJ"
'WhIle! preS~l\Villlg. ,Ion.gs.ta.~ll1;9'lg.,,;prm.',' .el.pl.e.j o! .
. ~.'.".~. "s ~l.".f.;~:go, ¥ie..~~.w:. ,:

These bi~ls·,would clanfy IeWA, esta"
:,~~t\11\lP,~sto;JRF9\
eentainty ,;ri~duce·delai)'1in"custod:Wjpr.oce,e.gj.nglh<"arl;!li~trer:tgt,henL
.
<.era.iF ~nforc.~m.•.<.e.>n.t. to.ols ito..'.en $.u
. ;u..,e ,.cO!JlPl.ia.n~e :.!. .•~'•.j~p. t.h.,,~. s..t.a.t.,.u.t.,.,.I.e. in.,..; t
first lllstan¢e.
','
~",r"'f'" '.'
:"i'.:W.e',apprddate' the \~tfQJti;s)tlta,t~ ;thj.s'i,~()rp.rp.~tt~~~,'1 qhi¥'~w~n:,\Oiull
;bel!::;IOliain\na;nJ'Y!?lmg,<>i!:)ave•.. :w;al1evtqIJ9st~!i,rjdi~~2e'lJn.'I~he1·1~H~i.,

',Child,.W;elf~r,e;A:ct'N 'i"",'tt,,,;, .>J""'i'i' .,~

:,n,h, ,;-s:,c,

This con~ludes PIY prepa,reiLlitatement,

""if")'};.;,;"- , " , ' ,

At this time, Mr.,Yi

',Qhaitman,;li~rpr~pa,f;~dt)~R;':§'!l~~~r..\~nYi·{ilu~~tj,911sJ",T'1<';-',:~ .:fu: :."
.S~rratpr n'fQUYE.• "'rh~~;Y9U,:v~ry,)ml;\cnp.J::h.!'·~wt!lr.p~~lal~e.,, I"
.,. ,.IPrepar,E;ldls,tate~ent,o£,¥r .,L,eqla,n:e a,:ppear&,.lllappen,dlx.], .

. ,Se,nator n\TQ~~Bepjluse<?flth~:;nm-iffh~i;on~pfiFni¢;J ~~l b~,s,\\
mlttlllg my ~:tle&.tl(gls~orYQur:~o~~p~r~flon~!ldre%pons~; ho~ve:v

I~ave bee.~,

~.;.C

~

r~-

tam selecte,
questions.
,.
" b.' ,.,.·,.;.ell,•. •. t. o,. 1lS.k,., }.,ef '
. aske.d
,..b Y.,th.. .."
h.a.lrID
'.. ,.,.flll
.•.,.,,;,....
< .J;,
,.en.a t.'.or '. C.'...a. m,pi
. .Secretary Deer, 'as' a.former' ~.ocia1 w.ol;k~f;,', db . you 'believe' ..
would be .~P1.thf). best 'in(~r:itsKp~ln,1,~a'it~~WV~h':toaU?.w.y;isitaV9,,,
under the plrop~sed ope.n adoptlOnsprOVlSIOn)[ th!ltrp.~J/;l::t.s adop~f
ed,by a,nonIJnd:l.l~.p.lfaPII;Iy7'"
......., .> , " W ' , " " "

Ms.,DEERly~s
I'do. : . " . , . ".::.r'""··,'-,··''''·
,,),
,-.:
'" -· .. ·1l",
.c, r"-

.

\.-?,,~{,!'-

I.,_,:,!'~~"

..-,~ ...

"",;":'"

_~,

.

S~na~9r INOUYE' And;'·:Mr.'TLeQ1~i~e, I r~.aJize·that'tl1is is 'rep
tiQus, but w~tlli rieSpectt'&;tn~soL'cam~a'''existirig:Indilili~~family''

f~~i~~ioil11r~;~:Jit~~~~~f!t~£~;i~~f{~t:1~lf~1I17':to
"~~*,~::~E,

"Mr. LEC~'IRE. W@; in ~'word:/Mr; VlceCl1'iiirman; no, . ' 1 ' ",
First of al,wedon't'q~lievethatthedoctrine, itself,isnecessarY
becayse' its purported 'U~e·was.;to:.rertderconstitutioJ)al·ast~t
wlii~~.the,Sltate. ~o.iIrts ,suggested"may'have been. uncohstitution
. and out pO$itioIi'isj't' is;constitutidIlala:si-itis~1,lrrent1y'drafted
would be c~hstitUti6n&1";aft~r the'l'ameudmerits proposedbefo
these comm~!ttees would be applied, . ... ~.
.'. ... . bi ';",1;';1.
4S.
.
·
.I;.in~i.c,,~}.
e
.
.
.
d.;~b.
X.
:.a
.
.
d
.
,
d.l.'.tig.a
su
.
.
9j.ec~.j
.
ve~.·.es.t~e
..•.
si.mP.
opportumtyIor lItigation,· For! example,. Ill' 'thlsiJroOl1'fI:Y'increase'th~
are;,a numbe
of people, I~dian,p:eOPleWhOhaYE:l'beenJrn;Washihgton:, 'serving,JI
diail people in" many' capacities;:' both for th!:l' 'Fed!:lral Govenmne·
and for priv .te interests,andi"have:iperhapSi:'uotl':;returnelhtoIthei,

·.i

. •r ese.rv
.. a'itolexamln:e;:.lbecause:;,of\that,whe.thet~those
0. ns.' '.for 9Ui.te ,.,.,.som!:l.U.t.l.·. m.·
.•. :e';.., 'wou.Jd.'.';'it.. ,~:e.,.. ;app.r.o.p.n.·
ate"~fo:
aow.n
Statecou·
people·;flt.
deed,: :were I dian?:: l<belh~ve' the:Y:Jwould:believe '~they,:~ial'e" Tndi
and I ceftai ly, ,would bt:ilie~e thaf io£'my:u::iwuf3ltrihal l'll'emhersh
!I.~.·· is '. incOl]tsistentc;with:fl1:e,; h!st~ri?a'l . T..el.a.ti.o..ns.h.i.p qe:tweeUi i.,t
Rmted Stai~~S and tnb~s"an~uthlsas.f~m:al'e~[wheIl~;~tates:hav

eFi~.~I~~~S ~te. jUdici.al;~·ddft.{:ri~. ~ ';'~ '.';'.f iJ.".'<~ d.l ~.;.a."."i,.~.l.~.".·'wi.',i ~.

~·:.· .~ 'b.i !';

.'
. .
•.
.!..eJ..• . .
. . ;., :. s.'i;.!P.l.Y.L.. .
precedent, I s· lllconsistent .V\Uth \:thtNSU'llrell\ln~Y1 ;QlaJ;l.se.!,,;rn.d ,eli 'J1'
.dermines th .iuatioJJlwi'dep:reemp,tion il} a;patticulaJti:ap~a th;:ltQQ
gress has attempted
to craft,",·,·,·""·,,,
,'.
., .
I
' .".
't;.".,
->~"

\

. F ' , - '-.,

,.,:"l ....·, ...

?'~

.'.

"..1. ...._

' ••

~i.,li,'1

,

~~.~.
~~e
~. . .
thlf~ th~eXll,tl,n~,~,.

"~1~!~'
. :t~"\1~;~~~
.~oF,tp.p:e Inapp~,pp~at~,; iP~

n, ,1. . •. .
,;!;,
,IS,
" ...
Iar~Yi:JjecaU;~~"lt ....tll
Nl\V:oI¥e~ ,!n,'an\¥eathat;iHas"ibe
pregbmina:n~!y ,edera
.:tj~lation:shiI?-;'.f;,r "" ,;;n')
\,r.rliE!.~HAI MA1'IT""TJi~kyoti;;i;";~,(.''':) o'S:::...
"
:A1!l~; there,' anY~ fUf1)~en"que~t~Pl\s', fr~~t a,ny' MemJ;>:~:f C!?0ngre
man'Kenne~y?
·,,'n
:." "
. . ,' . ""C""'''..
,.,
Mr. J(ENN)UY. Thank ye'ilt,;'Mt}iChairmai?;;'7·
J« .....;;,\\S
,.Just folIo, .ing thtl:tup, w:Qat\)in:i±'th~§e{co;m,:" 'pms;pr~entp:
thlltexistihg~}'fam1fYdoctriiie'{tro'ml'eVeril:)~i ..... '?y~aibySta
courts? I mel:rp.;;wh~t, s~egy·l}ese')blHs.rp:ri6' e fo:f"a:'Nati
A.i#encailcolih't'lh~aki~.at~lSti(u.jfts'X 'en't· ohi'"
pt I rtli\:f~'fu~daRienta:pJ
t,',tMj, . . . ... 'f'f(np'etei1hi~et~e
own memberlship and to, s*er~~~,ettl:ri:![ ',~~:(1i;ii~fe~'ICWA:7i' .... ., ;,:
M~., ~ECL1nm,Tlle~ffi~f:h~m~n~:si':a~~ ·yr~~,;~herp., do,., J1Qtlll~'
ICWA: m .a '1'a,Yfhat: h,~S.~~1~t~d;:sln:9~' '. . l"1&1~~1 passa«e',and\
thedoctnne'j' whIllh II'? <not."lil5'tilJ.al.ly, $p,u.tp.JfrateHInth~· act,. I' do,
b.elieve, W~UI. ~d b.e ~f. 'fi.e.. c·.t.e~.>.'~tw..J~Y.'.,pe.'J..li~. t"S.. t.a.. t e c(;mrtsw
... ~IJ.,co.n. tin,
to find thIS dOlltnne eXI~tmg~ even !1ftElr 'tb,ese amendm~nt~ we
passed. ..1
.'
. ...• " ' .
.. , , '
"
.•. ...'
•
Mr: KENN~':DY.,Would it 'nqf'tliep. be iwportanttQ ptit~Qme lk
gtiage inth seamenam~nts;ti:Ud~rstl:inqing'thai.
tl~e,y 'hay~'be
agreed to .an:!. the. like" but wiaefst~diiig also that; J\18. ','I.?ryce~, .
those that h~\Ve come at this. from her point of vi,eWll~v;en:~,si&::
ofl'Qn this b~ .l';}?.!:fr. Sf),)lI).y,rp,or;~?itha~;we;ptit in S,()Jri.~:la;;r1~~ge','

pteem

"1femaih.. in' thtiir,;a6minlon,1fftai
·fr4tl'ibaJj,i,ehrberSri!:.iE:o;! ,g .' r'll }:n
:.''-¥ith:'that:~nq, .my un~e~~~,ana!itg

' ' .'
i

''1'liat seeml,;·;tp,·meJhe',l·ul:he,.t;e jil,:tlii~'p.rqbI~m \$: thaf.Stat
coutts' .are .inlterpretingsomething'ihflieii .8ubjectlveopiniRIl't ".
runs; contranj ;t()~'tr;ibe,'s~,~fi.BJ£~<?.n.of;Il,leWber~@.ip, ..,.. . '.. . ,.t.: .'.'.
Mr.. LEClk~J.i!:;I'YoPU:l.~gp,ee,~)y}th,:th;at,\;"ppngressw~p. I\e,nne.d
that. adgr,esfl ljl1gdt('hrectlYV\i'!>uld,]?,e" tp~i waytgi,e.nsurevthatqo
gpess'·wm·iI;3IUphelg::'"'it.~.oqldge:a,qeteJ·rni9'atioI1.bY:&h~s
..Bogy'
de~er,rp.lllew~etherornotJt"s~p.p:r()p,t1.at~t()lI:wh~d.eithatmamen
ments.T~no,v·!thatlast ye~rtheatt~;Iit!ptst9.cO,qify th~L~xcellti,~
or,do<:trlne,;w~rerejecteq;H "" :'\{;"·'5; "i.. . . .'. . . "...,'!' ..,~
M'r:] KFiNN'1!lDY. J·,und erstaJ1p th!1t. l':qJ;jlJ"stsayjng,giy.~mth~rte~t
mony.. . of'Ms.• jPry:ce;tJ.ii~·;!Il~rnil1g!:·$l1e:!said! . th;i!lt::~!J;ai,~al1y:t!iiad$.
she's no 10ngrr,satWfi.edWIt~,thJS a~ . ~. ·coIllprQf¥lse,A.pdlf.t~a
they.case;,.wha~,I In .tvYlllg,·:to"plhpl{: Ofl~,iYOU1dl,.Q'Y ,y:.QUigl:Vean lnc
the ta.
. i.1.e,.'.'.a.,no di.: t.'.he.n.Jw.ha..t.,d.,0. ,you
.'.' . ha.iV'.•.•e.,·.' at '.th
.. '. here::-"a
oft...h.'e 1.
but:contlllueq;;problemsbecal'1se'the
,fu;ndamentaLIssue.
ec
fo
that iscresp t. r.,triHal· So.'lerei~tY'-'isstilM:~stdv t~e balanceb

~.r..end

n }.....

i.:.;Andr,;wherelt~,you
.s.if:.m.s· .il~.t., ~.:.]'t.H~~~:~
i~IlI~l.i:..•.~. ~. r..aot.c.ee.l.ey.df.n. a..·g.v.ae.• . .•,. :t'.:.•;.,'.~ e.•.. . d.i·•.•.sc
. ~e.• . t•.'.: i..O..•.•. •~.: \i ~~.,u. . .•. .s..·.e. ,:.e.X.i.S.
.doma:ke,;themousetrap, a;littleJ,it hetteriSo.,.
. .•.,.:.. .•.'.

to,. give' tribesdmor.e:;acces's, . .·~. ,shollld·.. ~a~;, :to§tat~,':co.tirts;ab,th:R.en
of< the;'day< that's, stIll. all:they:;have Is'access:t~Statecourts.l'.Tb,

I'

.

. . . . . , . . ',.'

.1'

i

.,

,

,.

• ••• I""

,.",

I

. .. ,.....

.fecu~:;ort)istreanilining;an4J sImplIfy.;

.'.,han
. "'..' d',·il'
I'd,.,.,
.le·'u
,. '0'ur
. . ·he
, .t';'.W'.'o""u"'
.·
·. W·
. be.Iie.f.,L.t.li.'fat'.'t
.., .. '"
1,&"-itt6feaiteS'El: moreJsubjec1lit~'test
;:,::":,",i.-':J,;~;:~~.

""~~'l,tS -~,.

.;,.,~(~ J,

..

t" f'::~···it.t"J·.udg'e's'·to J make.. ;-'determination,s' of
eateas\Which!ditevety
cou .... .. ..' Uiu~mll.ar
.:./.:,. 'I' ·,t.Qli}l
·'tUe·m',
ido:not"have:~mi:iybe:a historical und~r~~~d
. eI'atiorisnipi,bet\ye~~./the'Federal
·i···, ""';'.' p.·'·I.e'l·"'ol.}
rt.·....". w
..·.· ....:'
..s·.e.I.fog.OV-.
er:nuIJ;lg~prHlC.,
. .;i1..,.•..•....
1'. L·'ym
, .. ' ,'.
'.';J. :.

.'.1'.

" '•.

iown!::nie'ffi15eblii:p1¥~king. det~'rm1natlOns.
~', :f"':',tf:-:; .':.<-;',-::' . _~t .,.,~-.(,'Y.~ '-"""_,, 'f~_"-_'-:; _ ..

li1~hu.~~~1~;~n;~:'~skFtli~:ifjyO~i,'~~tiI~~~lfor"at

":'d' ·"r "';·e;..rp~l}sisime' Iangtiage.:changes; ~nd I
, roVJ. e soJv" '. ",. :C.
' . '. ' . .
If' , the '(other
l 'wlth'yourseanu·
n;:'ssi'ngthis.ifurthei'
.....
S&Uthis is going to become thebil1tha~'s~ebated;
8lnt'4;hatwestart off;fro~ ~:morereahs~lcstan~
oSeso£'tinde:rsta~dirtgt1ilS.Issue, so . that,we do? t
'tia'of,ma'kirtg·:tlie proceedlp,gs run better, ,whICh
.'.
' , . " i , . · "se' 'bl'IIs 'dobut 'g'0 back to tHe fun·compFeml
, '.
' . b"
t'is;w~jwouldn'tbein;:this,pro~lem'to .egm
asic a&knowledgerilent;',as;cyou saId,o,~ the :sov-

i.

~~k~'~~~llfl'fki'··~i&;nlt~i~ri,,~bi~~~W:f~
ily doctrinej~t;sl.!cp.a,lqosew;gy:~,' .~;,",.",;, ''''."

k~a

55

.,;J.

.b~

t

",,ri"

,. ,,"

.

.

' .

.

' ..... '

,:a~k)';Bh': We'd :berhappy!t?' wotkwitbJ"yoU, and
r~li~~k;b~~~;\":-' . ,:', k;..; '?',dn,'. ":',''-;
,., ';,'

j ...

:"1 wouldfipo'intout,;~f~he're are no f~rther. q~.esLgot a little over' one-third of!he wffY,' through all
~'\re)been'·hereiklY2 'hours. Were gomgto haye ,t?
don't'want't0:"be here all afternoon. ,
.r GA,'Mr. Chairman,I'doh~ve,a qmck-.;;'Go 'ahead, C()Il;gressma.n;F.aleom~vae~a,: . " ,f I
AEGA" I wouHi'just'beTemlss, Mr. ChaIrman, 1
'<\er~onarwelcomefto
'Secretary Deer and my good
,Y,P fi
' .
.
Taire
.or t h·'
ell'.. presence.
"..
,
'
'kI
Mr
LeClaire.
Isn't
the'
bottomlme
ell very qmc y , .
...
'tt . 'f I
i~., ''Pryce is'trying to share' WIth the comml, ee, 1 .
.. ,.
t·· d'I have to appear before an IndIan court
th~seenInd~ans before, how would 'I be .assured that I
'ustice and fairness in the whole .adoptI~n matte,r, bethink that's the' bottomline, I really thmk that s the

i

~'~Y~·!th~t there

are sufficient provisions in the. p,ro"'corrects those deficiencies? In other words, :abnt~
;'e'Indiancourtsystem'in the country that he t e
tern worked out so that if a white par~nt as, o.go
ey'll be given a fair ~earing? I really thmk thats the
e"re talking about faIrness.
, Well, there has only be~na small number of cases
is contentious area. I thmk the fear--

't!lJiMr;.':c,FlA\Llll@~V~GA/ifEx
gojfigto.;St~.t~;;ci·" "",f. '.",,,.

' ~~,~"qn::J,}V;h-\¥'f<i~4~)J:ilP~~'
J

lMQ~;;9e,tt~r:&r
~';'~•M
. "'·i.~~.,.•.~..~.;.k~t .i)~.i!r:~ .',:,E:...;i.Irjt.·.~f~~,,-t.,!~~.I
'f~~.•~.i,.".i~.'J~,$!'lm'!LRWiJ9;l,l~,
·./
.. }UGlii;) ",.1 {f
. ..
deteI$.lnatij~e; 'I!pd tnei',t'GmM& ijt;J~ iP.t~~}!>f@,!;:~&Stj~Fi ;lH q ii; ,.,'

,;'Whether. (~ul);der ,~. tribJ!;1.~C0UJW..01)
erf*iJ:1;}(stit:$~i-\te'J9~qp!,.(; '"
overriding ipterests -are the bestinte ..... va...t.ft.:ped:IQi~d:.·r;.«l;r(,: iL,

·;.-.A:s:J!inclieJated,in.~mYr§tl'!iiem.y.~t;(OP'giPft.P&mOS~'feC9gA
iz ed.c
in: this ,arel'!I w;:l,I3't}ie' M.i$$issipRit~GluSJc:tJ!<UJ\ fv.l!ol-y{teld case! in"w:.\;L'
that3v~ry thjing):!lI!Ppe;ne d."Whe:,c;3.se w.l'!l3trl¥ll3,(efl:~;(;L91,lF9f,;! i' . . _.

'M'l1.FALEPMAVAEGA.;.My,\ttrne il3;'llP,'\PllFJ oj:yst iw§\Iit .to.. ;get'7"""'7
we, have s;u~ncient;4u-ec:hani~~)j[lit4ewIlY.
tw,§. bill,"~& ,b<:li:n.g"wlfitt.
to.· correet' \1!1aY, p:roQI~ms .0:t:0~-btli(J,I,l;cl\ap.".~01.l:m;· .sy(>;tew,lJp' lIlal,te.'(>u·
that theyal!so are going to give that kindofi'!-~l3,l!.r:e:(jjustjc~",w,h
the>situatior,l lik~ th.-isgccut§7::·'r.~f,tt'(>,;~Jq~Ill;1tnYi~g to-;•.,,;
; Mr-,
LECI4UijE".l,th,jpk;
tQ~Jll;i~Q~I1lk.asth~y,exi&t,;whgp.!'lPplyj
e
th rbel3t.i in~erests ;;0£ the,,\lliilg,,:'.•will cl9.th,e:e!'l~.me 501>,,, th.at. St,
cOlins·do. ' i " , ; , , <
".'F'.
'Y.' ',.
_"01.
Mr. FALE~MAVAEGA,D9jyqu thiIlk it. .might; b,e, help~ul if'YE;l' h
a .provisionln th~,· bill that w-ay1>,~;tl;1.~.biustice,:QepaJ.'1;meu,t . wilt\
form' every llldoptlOR agencyUl thls,coun,trY thllt;Pefo:retheY',tou
an Indian dlildthey'd"better read ICWA-first, begi'l:1,lse this see.'
to be one of,the' prQl:>lems?' So.me()f.these,atim:-:neys diqp';t,e'
know, or, mliybe .theY;J.wew"tP:l'!.t t.he,~hHd w~s:;ap ,J.ndi~lJ;::t;Jl,ut t
went ahead bnd made the adoptions throughS,t~te,JaWI pomplete
disregarding/the JCWA;I}hi,nk;t:h,at-t.nig.h.t. be. '. h.e. 1.p. ful al
... so'.... '. '.'
Mr. LECY,IRE. I think the crirninal!p,myisioJ:l~fdoi:p,te:Qdtob{ipg,
some attentien t() the ne,ed to have compliance; notice-,-.- .
If"
Mr..FALEqMAVAEGA. ,po,;yo,u think it ,.might also be.helpfl].l ifwe
hlld a provi~iop to J rea~lY:-+~<,,~ef:\p, wh~tever .attorney th~t,PU1j~i
posely,knoWjmg.thatthls chIld lsanilpdIan, and:puts ,a, WhlJe:,paljj'
ent through! the !)p:;lOI3.tnagqniziI.1g,experience,· we've,.got t9; Pl~c
criminal cha!rg<:l~ ag~ip~t,j;helIl' ;~u,t .cl:ue notice. th.l'!t..;if this' 'per&on
knowingly dpe$~&oQ);ethi::qg.Jike.tl1i§,thatthey iwill really he .an"
swerllble fori it,becauf1e'1;p-llfs'llp-otl1er, instlu?-lle.JhatJ think:W(j
have with th~ problem13."ofadoptionsofIndian children. ",;~;~,
, Do you th,~k that might he helpful also 1.P l'!(:t,c;li:n.K.thosE;l pmx"
SlOnS'ito the bIll? .,'.
"":f
,., .." ,........''.''"
Mr.. LEC4IR~. ..We :would ,certainly., r~Yig}V ,~4qse','~;(l~itions
work with t~e cowmitteeson ,any,provislQp§l,ythat ,yo:gthol,lg
would be hel~)ful,in,t4atarea.~,
.
Mr. FALEO~VAEGA" ,Thank"yQu.
Thank YOUj Mr. Chairmap.,J:m.,§lorry. .,
The CHAIR~. And I thank tml3 panel for appearing,
The next papgl;will be ]),~lwrllh. Doxt?to'l)',.. ~h.?ilJ>erson of"t
Oneida Trib(ij of Indians of Wif,lcqpl3in; Thom?s :Atci~tYjvice pre
dent of the Nav a.jQ,:r{ation;.aIg,luR-9n Allep.",presid,~p.t .of Jll~ lY
tiQ.n.al. Congr~ss. of Am e.n.'can Ipclians"
. Chajrpersop.'Doxtator.
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IIV,
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5~8

i

<

~~]'rli}goin~:1tb'1m\)~e:,F'

o:g:~myr

'Ifa,
'(;
t!£thetc:F
""'
' any;:15illl't1l.'at ,~fi~l8:,
arM: p,lloceedings",'a'lla

Of);nre,lti:m:e~lfl~{\\£a:n:M,

aBsolutely a re vital in'flt'%.e,:
forWard,.., anil' ;that 'il'\" t:Q,e. notiC:.
firilE<jlines f1' :iitferV:enf'd'''' '/ ~In'I n.cQuit£""'ivEtdeflniter ,.'
"i'i!"'''~'li''
";'" l":"~"d';v
.""', fl.,,,,; 'Wr0J!
w· , ~I'-ld'" '<"
'h£'.x~
t.o,.;ua~~
\t ~q en:rw ll....e" ,
., CQ:'W~ r 9rw
~'~l3ut,;w:~
'::1, s(L~d'·'.·qt"·
ip;,~nY::bilr
trlat
St t I . rt'H t:l:.·' ,\9;9t 1::1 ,
.' \'1 '
a e cou Sj ue au uO
eWet'L'"
uer a",ch'l
1 u
iJ IS n
or. ;nO~':Thil3~,i i in\Va.a~l3~qu:r; triP:at,l3o.V,~reigptyp :t9.~Qf:i;~\ltIPPl3t'le~
a: ' Q. ::r·'kp()w:, thi:lt. t1}.e'i :q;'S,: .t"oilgt,el:?a;i~~:
':eI'M;::c<)" ·.i~Kt :pCilia,t,' xo
J

tlf
e r.'e.' m
. ' a.1.• ,li-.s
'.·t h.'ll..·t'.
'..n.).~. 'a.r.. •. '.1'
".,./ ,a ·i.n.'N jt.n'
~,.o.,'~.r,,~.;;~;
.w ·•.·.• \•.•.. ~.l':':::.,
.·a, :.}•.. •k... e.''~:.j.:
have"Wa:
a". ),~rt~:
bf.'TRiiM~,
.'.§'!;I~:'~:;:;.,~~~(~
ri':. d."'• . .•.~~',~;'
r~ank yo. [Xor.co:n;,y,e:r;l.1n1;l,ef¥'!.
,; P:t;OVl ;.;lp..<;l;J.,an' coun~
"""J'1
.•

.·'.·...••.

'€l
.•

a".,.

,.•..'.l ."f

ariJpporturi~tytoqe,J:ie~pi;l 9~:" " i~,mQs

. l r\
."f' .~,:'::f' ~ ....'. ,:
We, reciUII,po,w: you,i~(e,ff?Pts,: .#:r,q1h~", ~st.~."",·~e,~I;l, w~re;"
cumvented ~nd hp}Vi ,!Dany ,fir 'your"CO~l~.I;lffi:l,es"were. ciMl~du:pon
'V;ote withoAi"a :~pie:;MI\~~{~tim'ffi~g;;Hf~r~m~~cf~Hon~of:Jhe'i~l?,sB
and. w
'Iil. ;r;ne.aJ;ll.'
a.. e., ,t.r.u.s•... t.hat. W;h.at.,.we.,.,:n.a.. y-;e.. h~h~r.e. A.,todaypro,YI.des,","
ful 9 sis foi egitimi#e di~I6ime qiHhe''issue. ,"
':,:., ..'
' Thank :xo~. "';,' " " ;c""';:;;II".:,~,,;:,',:.,,:;,;~ ",:;, " , : :,\;

t~~M;~.I?O~T
t n'."'\~,. ~~'i.F.
:.b'~.'~i. ·;.,.c.·fd~.d ~g~~h. ~~~
. ,RR;· IT'h;~k

r.'.,:~ .m(~l~"t~.,j'.: ~:t .:.

.
·,i.Y.r..e.•. . d.·:.raYJ.;:y.".,'.:qu
...
. ' . .•. . .
YO'll' He ' j ' , i ' ' : ' " ' ' · " : " . i " ' \ ' : ; ' I ' ,
1,1'
[Preparedil'FI~fe;rpc:rp.~of,M~.. n,o~~at<?r~pp.~ars,l~app,¢n,~I~,] ,.' .'"

.T
.

~:~~;;;~J;~~~~~~~~:~
"

(t(',j"

\

';d'.JN~tH9M';l}W;~·9)¥ IJ.gp~i.y;)HA

. "" .. ',i

Mr.
ATeI
"'rnhaI1kIYdU',fMr;1:@h~itn1an an'dimembers'ofithe.
i
cOll1 mitteesi" '('" r '''fO ,,':1:1:':: ,3IV,0" 'hIIJn'C;(J·:"TA<.l.'''il(}i;; ,\.ii, 'iI
,kappreciate WOUI' 'invitatiotptoiiw-edher€lfJand a})ove~fa41\lappteci
the participa!tion of the vanous members of the committee.>E~N:
mall.Y
...•... L
. . r.,.e'.•. one<:iin.di.. ¥l.. dual;l.lr
.. fit'
. .,t.. s.
bel'S ·:of the,: ',' ongressnere$) andcl tnat:s' .very heartemng'and, a.ncou
aging" tmme.' ~al? we:have a,lji,U 'here' that·A:s.:of intetestto 'Meinbe
C.' " erta!.i','''':
"p...'lytt.n.'.".,.','J'"
is.; i¥ ';, .....t.erces
..
PO.'rt, t.o the;
aJoNatIon.gr.eIS. SCi.,.
,'f(;.~;
" . {1m. dill1
,"(,.;
", Na
You 'have ;qU,:rfj~rittenjtes~~mRIiY, .s·o·'Iwill briefly>highlightwH
we'deemas.\lllto'SJ.Importantls'stiesrtO't1s.,·",'h~i;':". ,it ',"i:""J'r~
Fil1st,·'the. ;~a:vajo'Nati:on"~upportS1 S.(56!:ka:n:~'H(R.I082jispo
soredi'by' SeIjlatoriMcCain.and CongteSsl11lurHYoung"Withl som
clarifications lind friendly amendments.
. . ' .'
"S; .,569 and. ~hevconrPan~OnFbil~i\prOp~SeJa Tlew secc,t.ion,' '19.13':€Jilp1,
D,' that.reqUItes that Indlamchild's tnbe•.mustFecelve'notIce of'th'
proceeding,.' ahd: that\)thernotice ll1ustcontain:rinforrtlation to. alIt>
the Indianchlld1s:tribe to:v~rify;applicatioho.neWf\.C , ' .... , {L
c
We 'are, conievned thatertoneollS informatw'n m'ay, be p:rovid~dtd
B: tribe ~hrou h over~igh.t,. errot;i::orladk,'ofa<>g06<!I{aith investiga.;
bon WhICh do.s'netnse to fraud and JwhICh"wouldlhegatively affect
both tire trib IS 'ability, [to" determine,,, the i !child?s'Lei:l.'tol~lI1efit ' an '
whether 'a, tri e' wilbintervene ihithesSta'tef court pVdceeding, ' : t i i ; '
It is. of cri icaLrimp'ortancej"that a' 'good; faith i 1.n:vestigatioili'b
made into the information required by section 1913.D noticeiHi" Jq

test~·y:jjT1st.·bef()

of.the'~Qn.

I~(Se·~ ,ever~l'.M,~(e.".'

Of.~n

I
160:

LJ

;'.'.,.',2'1'.''.h·~. ';teit." .K,'li."a:v·'·~I
.• '... ' ..•. ";l;~'... . ,:~a:fu~iidihentsfj;B'€hip:eorpo:r;
t'cf'Hiilf'!thi'8 t'
f'~Sh~'ti'e':e
v;i1J)@i\MA'}wJ;}lr,b'
:,.,.

•

•

!~il~~~J;J tate;:l!~~·,~~.v~!~~e~~~el1.l!~:te#t!~~;;
.
·~fiY'1p.anyJo~:t'he:I~t'a:tesr,''Jiall'

s~pnil1'~I~glsl~; ~'.' . .

gAIl}: .' ", . . .

is ttte'reas(;jll' tuB.
e'lfeeI0tnatH'c'ilre i rre'ed,s ;tp[':b'e'~aken''in''t
ticulilr legis~ifti&h:'- .'1:'1c, !'J;;',d :hflJ lH, C;'I, (L",I'W' ,~r!tl~'7""'" '"
""I !j'u:~t-jwa' [t<'tO r sa§! ih ~COhc1usion·,'ithankyou':IMr:, ,.<r:hairmah
your kind i vitation: We w6ula~\stfuIa,to; any.'questioD! you.
have. . .~
:\~ ~~1'
}:,~: ,~-' J,,:{t:S~L "i,r~'; ~ ~'-:;
~<};t~\~):""1"5 .it, t,~
, The CHAlijt~. Tliinil{ you!; Mr:rVice Ghaimnan.' ' , !
.
[Preparedl stat'emerit1 of Mr;::AitciUY'appears in appendix.']
, '1'he'CHAIIkMA'N;Ron'AlIEHi;*i~~6w·dYli~~t~'i>pro,eee:d:.
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>
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I"

l·.

·".i:"'(:·"''1,;;·i,d"1 .. ",.,. ,'T"

~~~:~~;O~Iit8~.l.
~i~!w
.·, .' ~. f:;I~'fs~{j. ···~A.:b.•~?::,1t~~p:1. ,
CHAIRMAlN"J~STO.»WJU~LALLAl\iwpn;.

:

,i':"'1}.W'1\,i

A L.

Mt~ALLE~r:"'1'liaii'k"You;;Mr},@fi:ail'Illan!

','\1

'.J1.'!.G
.• .

j,

.'<~.

""K'F:.

I, too, joiIJlwi~hlriy' co1:reagu~s here in thanking you for the in
tation to''tesltifjr before"thefcommittees,to expres~iourviews:ifor

~i~~~i~tfow~e~s. . ~f ~~p'ca~,~n?~a~~,regardi1fg. t~,~~~ two ~ii/:;
We're' ver¥'tha:ri:kful;"th;;lt"ydd, and ,·;the)House :committeei"hil;
broughfthisj bill.,'11p. antl:fpaye' iitttoduced,tlieseijbiltsdri;,vesponse.
the'tribes' rttsponse to thI:S· issue, as'it was 'broughtiupan thei.lQ
Congress.¥.1qen it came .up, as you knowj,itLcau~e(Lagreat,
of concern: i:r). Indianvcoil ry:<[!jdon't,~hink;]'(needcM spend;'a :gf'
deaT'of ener~'Y"COhveyi . '. . yirlYiOlii know why.."
' . ' "'; .'
Our testi' ,Dn,y conveys "thef iflmda~elitals',in, ,Indiiu.ylawrand..,
dian: policy hat we'recohcerned;about~·'a:Q.dpJalsoit':iiomreys"Wh
our h~~rts '., e. w
. ~tp.r.. eg.aF.d..·.q;o.'o.. ur.!.;1n.dia.n.t~hildr.. ent!~.d't~e'weln.,
of oUr' IndIchIIaren'anq. tliepreservatlOn!of .theIr. culture"
who they ar ,and· what tli~irrelatipn.ship:'istoi ourilndian' COmm.
nities. ThoseilliipgsateVeryimportant',t'o' u s . , ",
,
'lewA,'you."know ibasicall:t:'addtess~'d'a'loti·of problems, ,and i
recognize'thlat it.!has·' been iaddFessirig these. PrQh1ems; 'We' al
know that tHere :are 'otherLproblemsthatsuilface ~:i:n;anyulegislati
We. ~e~ . tl,1a~~ an~.)V~. :?r~ very> open' .to;.trefiriElln't;fltsi of,la.wSJth
wouldl~p:roye~,~~n·:proc,etl~res'.:'",, " ; ) . ;;""t'':Hi)n~.
Congr~ss~maIi>iPry<ie!hadiralSed'Ja 'nUmbeJilOEllssues, .~and,.m,h
testimony' th~sirilornihg"she;conv:eyed~,fih:e':notioIld;hat"adoption:'1>):
cedllres ,are,j ,Y~7, ... ?umber.l:>pm~;ja:h~",u:t1wieldyatbinwade"1Y;OUll w
t~rou.
g.h. '1.t.'slno.t.'.~u.st. Ind.1l1n.tia. dopt.1O.nithat.';Si".«UPI
. '.her.s.,omenand u
WIeldy. All .i,ldoptlOns"are' cumbelfsome'and<iunwreld¥>Jt1s )ave .
.d.elicat~ piat~eri"th~~ >t~,: '~nited'Statesl'and' tlte')State~;takejjYe
sIncerely"! ''''~,''~''i . ' '.' , ...
". 1""'",.;1 ':1,rm'0,Y ,,; '.J,,;;;;
>
With, rega~d; to'I0WA,:there's;Xanothet:ex£radfu'oop . or two; that:.
dia.n.'p.eo.p.Ie... an.t. to.,·'s.e:.ij.'..'t.~. e.,<,p'f.~~ed. ure.".. t.o~,~g.(t.~~l.ttghi~ft •.,>
.Our 'amen 'nients'ttnalYicame,out :of'wib:at ':weJoften .refer to"as,'
"Tulsa 'amenp.m:ents", frdmJ our, ;cdllfereIi'c,ethe»eEoilast:yeal'j,pro:v.i
what we.cdn~. iper'the is:suesiJthaj;\,G)oRg:resswoman.Bryceiraised
SEn;lator~~( IJ;, 'a,l1ld,~O~l:i.evs. '~bQ,uti;;~ertai!1tYf.o £.f;pro.c.e.au.r.,e;iice.. rt.'ain...t.
'process,"'tlm hne'ssuof the' precess; ,atld::"that1s iwhat,thosR"ame
ments are at empting to address.
'.
;.~
'" ,:,:,1,,..\

I

I

I
II

2'
q~

w~.tb:
. ?,it~~!.,.~.:.·~.:h.,e.\'r"'c.,.,.o., m·:IIl.}t~e~,\.,~e.~;b.'..e. ir.~ i ?~.g~:theirm~.1i~,~~.i~!tt1t . a.. •~.e .
tb:atf,th.e:;;e.tCO~cerosi;areJbeIJlgI:aa:@e.ssed~i~'1'H;ll" .ttl"',!, ~dljJ:.\.f."·"F··, ,:;;115.;.,
I D.·.:
•.•.

",Jlii)hi;l,d%~sh;nr~d\,with:'iG:oIj:gnesS;WQmarf., &~ce~tli:,a1hWieiiare: .r~~,qy

willing to: dis~:uss, ftirtnep"with· ,her to rassure,thatJ:n.eriC9JlC:¢Jin

th:i:s'iproeesSiH~:b:ei.ng~rlretrwelh:wiithin;tliei:£ranie:W9rk 'ef0th(~l1t,
~ystem and O~lr coordin'atiomwi.th'VheuF.ederal'syste.m.,: ;:,,:',rI} ' I i '
.\ .is<pwe wan~ to.!WOit~·i :w.ithtyoUJ:as,:best 'we, can t01m-ake; su.re t

wf#e ,protectilng: the:· t:riib.es~)·so·W:jreigll'qtightsand tn.e,fJ,lture:Qf,\

chM~~~k'yoU;il M~~·~~~~{~:fu~n~r;~~1.:;::." (,;1i)':~ .'~:,: '... 'J;r i·i:;·;]~.;\H~; '~l~::
.' The: ;CI-Th\lR~;:L'DhankyoujitRon;rjI\~an ! only; \sa,y'Lt(>, ypur; eC,

rhe~ts,. ;the,~p,o;life!igrOU.P·}doe'sn!tr\Uhd~rstandi the:,dlilldia,n ,cult

an.d.
'.' .di.. e.'Yo.:d.a.'. tatem,en.,
e.d\.,sur.,.e\.d;b:fi~1rJk!riQiW'i.I.n!~BP~?l7s,inrapp~ndix.iJ;
,.P
d l.·.l:ln.:.J..}M."'"',.o.me.n.. 6.,".'/ ·.,;./r;, '
".
··J.iEPrepared:s
i~h.·. eUC.'ID\.I~~.;,~,.,,;;1 .t.,'tl.~;,
... ·~fi.e. ·n.:.,;.fi.l.. •r.·.'.s.·. t\;(to.'..·.pu.r;:EJous~) c.o.1.Ie.a..
for 'somequesltionsr:befor
,',eo.lJ.pl~i;;Qf.mMiowni'·~ ,::V,
R.e.presen.tal.;ive Kennedy;dofj¥Ou'ha;veTany questions a.t tll.. is tim.
Mr. KENNE1)y. Thank you, Mr. Chairman.
. ,"
'.
.,'
·''Fhe ,CHAIRljdAN.JWhY;':dqn't yOU!go: ahead;~ And ifyou . could·,al:
keep it down jho.iltlaybel 5;rlHnutestorrso;"I'.d appreciateJe-;iY;;
·Mr.RENNE y:y,;-es;:.thanks:rMr::Chairman;.·\, ,~,
I just wantd Ur,fbllowduP?Ronpwith some,ofyoul' concernsap"q
whatisJheih proI)Qsed,,:iY!ou thin;k' that.iwha.t'§,beingi,propo~,e<ik·
terms :<if: the, comprom,i'se ~r,eal:ly:i;strengthen'leWA ,anq" ;ther¢fQ
you've 'c:ome out in fa.vor o((hese'billl;1. (H;""
'tT 'J' ..,
""
But··· if\:the: State,: courts~andyou':re!sayingpwith (the :penalt'
and theprovi.-, ions, the State courts wilLhave:,ehough;of,an'im:R
to· make sure that. theirtribes:or so;vereignty'is respected, .so·1 jill
want to get tllrat assurance: that you think that!s--.. ..
" 'h'
Mr. ALLEN.jYies; we· ,do firmly"helieve tha.t, ahd we also'ofirmlyh.
lieve that· th¢ States ·havehauthority.to' .assure that;l:ifanypody..·;·
misrepresendng, . 'misusing-".;.or. abusing" the;"adopjjion;practice~ a
procedures aJh.d tll~ Iaws',::thaL they will: bEl penalized" S03 WELA
to stop those kinds"ofJimproprietjes.F',
"i, ",:1
. Mr; KENNElDy; . And,.jsol that :wedon't have:thEnState.;court,.-,.
also, with reslPect to the"existing, familydoctrlne,; We don'it".want
State~ourtslto ; b~' employing,.. that:,)~? 'yo,U\ feeL this. :legislatiQr:i
would It helg .for:lt' tOl be:. more. explIclt,or do you;thmkthe pe
alties speak' for' itself, 'or do you 'think ithatit .~ould" behelp{ul:.
state, a~\ a mjatter of\policy~~atrthe,'exis~~~g~jfa~Jy,do~t.t:in~,
th
many..
e. ~c~urts.'
h.ave.'. iandvOld?A'imean;hs·,thereranYt"--m
rehe.d'.;U,pon.'it.O .?o.~P. l.,~.~a,.'.. te.•' ,.:t.hI.sl . p.r..oth
o.c.e
should ~tat.
!be co
sldered:null
words," is 'th re an)'" opportunity'iin ;iphisI.l~gislatiQn3,tj),clarify,
~tat~s th~t they shouldn't,'be;ieinploYi~g::tJ:eir'owrijsupjective
op
lOns·m thlsr~pect?"'Lj",'
' . ./.;' .., f'" t,,·
''''
.~.
Mr. ALLEN. Out o:f'·our last twoconferences"we;~,,~ere;provided
recti.'on
.... f'b!.· lOU. .::l~ad.ers. h. il? 'ith~. ~l;w:e~, . i~~e;lm. O,te;;itha,Pf.;W.All.in.g to;reVl.;·,e.
theeXlstmg, mlly. doctnne'lSSUe;J.wltlhthe~commltteesHoll::how"lt···
best to.;be ,ad resse&'; We.dotinot0,wimt.to:!, seedtrcodified,.in the la
We"do thirlk'·f,nat.:"':">.D.n:,;",r;.iBI"l";i
;);,,;.
. . . . "n,'" ,.' ,.
Mr.RENNE Y. IRight~
,
.
,:
,Mr:")AI.iLEN'{cohtintiing].;IIfi\y:ou;[delegat~:I,a1ithority
to:theeo.
to anowtherto, make"tlres.;,distinctiOll&,b...<ld,on,theil'" erile
'J

,,_,

I

.

:,}~:ffi.'P..';ipY,th;:l.t': \Sel(lt:~%;0i;t:\taike~).:ti,IDe~~i!Nilai.th.en'iwe~aVei,tQ:,gQt,thto'
,a,p.$:r<:!
u of In,d!~~ncAffairs}ri!{3

it'" ,J!f f :!f<t,~J.'nl

~ 'a~i.='

4
sake .of thtt1dliifd(;"$
.e:catts~no
;nll:irrt! :ot1iM:~bureaii~r
that we f:'
.t<?'interveneqnbehalfjof the kid;, pr'tnech'ild"I'f~
-:~Tlte 'ie",
.' ::': fj,:~o!i,J}fspl:lil1ti;nirfdfl,?;tFj:e)~Natlbn!l!:l~ii ,'.
American' iaIfs,'d1> YOU' faVdt"thtftim~ ]~lliit,s :'(l;n'1tribal.l
tion?
'I
.
. i,~"'\: }i.rL,-;rL' ~.Sft> ,:_'-"~ ."f~tn~~~~:·~<
M~,. ALLE~'" We thi.nk that, th.ey.'re r,easdHaol~Dt
tliiifi~tw'
oin .to ro,' deth&;'b';\ealii:H1?"'i8f;'tr1~:
'[ria
. <hnl:ilin;~
flie"~"·o.<:~~s" !\a:'ille'c,jsti1h~'s~' ,\i;{iT'i.' II" ,'f: :1:.' '\V," u';,'u ",! ~ .

clr

"'TE~f Was~'~'e'bhli~iissu~g;ii{itt Coii~es~wdhiah~&ce:liaq;'rlll.:,
0£.~!1· .. 'to,purdenom'on,a ''IT,'a'Rtf;~':i:;:.''E:,'w:l ti';I,
!'Th~& '" l'ID~!:Wn~t' fiHfH~.:ll.:tlb...M1~~P.o~k. 'bt'o.. 1i tli6.'. so.'-.call~dJ'
'nte·..

is£in'g''in~~j/~il~c;l:4~,~ii~~i1?~:i:~, ';:",,'~; .'.~ ~,~,;.n:: .",.~';<':i:;2:,';-"r~'>

Mr. ALLE~. We are-"a~ I~as me~tI8~kng,;JQ.J:l9,N~~~~PI;~~::J
nedy, we a~ opposed,t,o,lt,;lU~Wg,£\>ql&~4
..W.e,bel
"t.f!.I'!t.tJ;l,~"c
t
. d' t
. '''d1<:,,c,,,, •", .' ""'d " , ' " 'tIl 't't
~e,I\, ,~,~p., ..len, s.,I?rQ;'I!, ,~,ffn;R.w;p,ne~e ;;p:r:~C(t "~~}~\ . ' Q,~"" ~y,;;
qoctl\l:n.~,,~nq)f,liQ~e copatRI9P~,L~J:ecQel1];g, ,~4~~~M
. '~'\I~'i'
courts and the tnbah system, and that If;~,~k. }Y~f,"
ly: 11
i

h
e.
. p.t.·.{i.
. e.'
d.:.ll.• "<.'f.J...'., :;
that,th.e(be§~int~re,st,of th~;f;nlldl~:~belng,j~paryss~c;l. "" : : '<;~l

~~~~t~.\:'J)~.',~:~u~ ~;~.·~~ ':~.,.r.:~ j.~ :.·,';".·.~K.;~.:;.,.~.~ :f.r.: .'.p.<t."'.~.e '.~\'.i

_-The ClIAl~~."Q,~IilY.·I,~ave>no,lf,yrther,i<l~~~t~~9s,}f.t~e~fli:
no furtherq'l\testIOn&,.frmn;tlj.e~QmI~ntt~~':I:'" 't:;: Y , . ; '1; .
J.;
~r:KENN~Qy.I would Jllst)l:l:Sk;4tM~'iAllen'i:W~l:,k~~fYOj¥"l,:l
addltlonallaJ;lguage that would help reemphasIze that flill:,:t;hl1,!e
l~ti.Qn,l;th~ti~P.ate.)~~'llr.tsh§l:W.ull,\:,,~ot ;be,~qp.eI',in~,.t() anYik1p;d6,~\:
bon: of . eXl&t.l:pg'J~1ll
. ,,.,.i1y. d.'O.Jltl'l.I:\e.,.,th a.'~." (~h.eM'd\ll.
. .ee. ~. iF.gt.,l?~[:~;u.,.r.,e..,,,.,t..o
...l.· f()ll
the;iprocedu~~s,;of,JGM"A,a.,nd\llej:l.QgJ).,l.z.mg, .tnJ?~L,soYiereI@tXI;JHs

a language or policy matter, that might be a,helpful addeI:l,«:l;'!I~
the:,couIts;toj,haVie .to .,J;tse 'inot:hj;}jrtPJ!o,c~elting§;) <soNth~I~:J~,.;!'l~,r,
,be no;confusibnbin.:th~$<~att,eItw·i:f"I"'ii .,!:~;'Y'i ... \ ;'J;,;;, c•. ·.• : i"H}' "',\~y,'.

:Mr:;A:lf~N:I'·'Andw~'will ,d~f,ipitelYi:"b~;coris~Jti1J~\1$g \cgw·~n~t~

w~th. our"mewberltnl)e~,'.')as l;we~1<a.s 'the ~thElr,;;tmQ:e~;~l}C~Os§C;~.fl,d

cQUntry'i' to ,cjOme ·up;,wlth:)so,me,slangJ,lage. ,t~tfJ~la.5f,be .#~lwfu
that. matter !
. q,,, '.? "n rq'/",.q C"n " , . . . ' , ,"'{J"!"\"'·;"JV'~",.,,\.~f,;;''l\, 'f<h;"

Thei,CHA1~;!Aiicight;;'Ii~~ight,dust-:';nliln~i~J1'fbiefo~~iiiis:;p~n

leaves,. I haq a personal experience with this, about 3 years
:with, ,an: ~~lo fan,1ilYl',tliah;}iyes '.nott,todi1fa:rnfl\~~'JJlS'!do.,wni b
\rango;' .CO,' Wohoaaopted Ja,gIrlllwhentJshe 7'WasiJus;t\;af!bJ~.by;
olaf' asT rem+nrber>AJid the gi'bLwas.. . about;:13i,o.r.,1.. ·.~~.il.·.,.sgu,ess.;."w."
I first saw h~r, I just happenedEtoilbe::sittingldil 'a.,moviei::with,
family. watchfng a,movie,twheI:l' she. spotted·me"iit:the'JID.ovie"ID,
was' afe)V.Yefrs"ago/;An:df;thtSjYOUn~ladY
fcaml:!luP! ,a'IOCd .Iillleari1.S
jU~t:llPbraid~,me.;jl,~k:e.,~~~)w .. ~.tildn1!t'believel~ec~tis,e\'a~pllllent1:y)t
tnbe ·where's ecame' fTom hadist~rtediproceedlngsto:lhave hen
tUrned to th~ family. and. the triJ:)e,;She;'hadn~t;~,hadanY;icontac
With them 'inl;:l.Utnose yearsartd'didn"tclspeak' the: language, did
~~owla.nythi:t{~fabo.ut~ne:c1iltWt.i.e;:oranythin'gr
¥oumandniagille ho'
upset she wa* andziiher- paIientS', too.; '~;I;
':',l!
,:;;r; 'JHW
4:.

I

-I
I

,,};i;t, dt',:; this" group,does ,not .I:epI:e}l.e~t!:l{h
','i

"

-"'"

-'.

QptiomcgmiI!unityebelieves;.}that"thes

'ipt~()Il:'bec~use'adoptiv~, placenients;.i'Wf)

el'~; AIid!1ihere', ;is. nQ,evil:leJice..iwhl,ltsQ;eMe
},jwhuld,beJaborted:'or that, attoI\Ile~s;1a~di
'am adoptii)It~'of,children2either·becauset.
.;! 'as> COI1lgresswoman Pryce predicted ;to
,i,imendOltints..' !,t,
.;1A,j;;ii}i;;'
,provision which would provide,fo" . .
~ys, pr .age,pc'ies' who'.willfully.!\U,
'm~thii1g:~\Te in the adoption,
.
~ . etlii'Cali'adop~ioncommfi:ni
>the l'aw,and1JeUeve ;thaHC
ilUng to give teethto,oul\{P
.dnd" ourcateers .oh·(thelll·"
,:""i~nca:n community tliafw "
'fdllow the law.'j"
"
;I~;~!':l' support the~e am~pq ....
~~\V~'~~hk you ,Pt ,:, 'i:(/,·t:
"
~?eHAIR~}~""
.... .... ..;
..
. ,..'
.epaied ~ta'ti~m~ .
. Srman' appears in ;appendix,]
~j QHAI~. Michael, if ;you'd like to continue, please.
'_~_~'_'"h',
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E'MENTi0()E"MIClJ.AF;lJ"J. ~W:AliLERt' .ESQUIRE,. LEGAL ··DE-

·T:MENT:TAN~A:.CitiEFS"C~NFEliENCK'FMRBANKS'AK
_.-"",-~" ._~' ~""''':.~''~',: ':Y'~..} ~t~··"
:·i,!..::~, \~'·'-'-"'_;'I
'

t>

,."WALJ.,ER~"mhan~ you,

aye

MP,r,GIiiiirtnaD:,

submjtt~JiJQ;Ll,rJQ:rInal. comw~p.ts.

.

',;:..

. ,.

;, . ,

. ' ;"

elJHAIR~.They will be inthereco~~:',dh'[",,, ':'1"
'.
r.·-~ ALLERt,j\rid·I, . jn:the;i~t~restiof tlm~,f'9~1y, wish~o' addJ;ess
..
tiple.of otherissues in addition,toJp.at.fqrmaI,t~~~ip:io:ny
rst of: an,~.~ has ~e~n beat~n to'~~athfi~!nea4YI'i~!\~,bu:t":ifI
b,~llt 1 tJJone:,:wo!e'itlw,~i:thl;li,l!3Sue.Qfi: th~Jil~th. aD,l,ep.9Ne~t Just'
.:~~~;d?esn't!'lfa.'{e.:~y}~pnl;i,f:f\.ti~norrCQ~C~fP; '. .."";'" ,<;'l i b)' '~.:""

"~(,,HOUSejCOOlmltteEl',rreiP9:r:t;1Il;~978i:qlilftlt,,w~th, tli~si(exha9l)
ly~Th!3 U,§:~upr~:meCourtinFisher v.District Court,.,dealt

,~:Jhis· ·defin~pivelx."Ands~1:l~e' the pas$~g~, Q~eIGWA,~li.E;l~e1';H;~ve
'at.lellst two,~haUenge.s5:m"Sta:t,e,cpwrt~ to,tl,ie.cogstltutlOnahty
. .,tA'i" and, tlj.e,' cp,nstitutionality;'o.£.lQYJA has.bee;rt ,sust~Il~9 in
~.es.

.-, :-':,':' '.. ,""

. '"

_

.:'.~,

.·;L,.',:··;

'-f

-~~ ";}.:~:.

""",

.. ,,){./,

,gov,erninent4to+governni'ent relationship,,@pl thinkith:at's
..
' . .'
. ' ''"''c'",
bea:tin,gJ2J: 1 day. .
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~ne very precisely, very clearly, what those notices should provide!,
tor.
.that's what we're talking about is a single piece of paper and~
$1~ot
. m stamps, and t~at is n~ta cumbersome.procedure..i:
In term~ of subst~ntIv~,I thmk that, as Ms. Gorman pointed out i
~r h~ve dIscussed m thIs w~ole process the existing Indian family!
octnne. Th~re ~ere. other ~ssues, such as Public Law 280, the!
CO?rt ~etermma.tlO~s .m, Pubhc Law 280 states, tribal court deter.:
· matI~ns, and Junsd~c!lOn also in Alaska. And there were somer
dmISCUSSlOllS
about pumtIve fathers.
J
All of t:q~se issues fell out of the discussions and the processove~!
o~r comlllIt~ent to develop a consensus piece of legislation thatV
~Ill affinvatIyely promot~, from all perspectives-from theadop:r
IOn ~omlllUmty perspectIve and from the tribal community per-!
spectIve-·:the best interest of the child..
.
.!
Now, I ~ss~re you that ,there are e~isting issues out there and I;
we ~re cOlmmItted ,to .lookm~ at those issues in either legisl~tion
~~~d~~~riY the eXIstmg IndIan family doctrine, which we are op;,

!

But,I wpuld recommend that any process in legislation on these:

ot~er ISSUtS follow the. process that we've.. used l'n. this an.d that is}.•.• .•
a emand that the nat~ve community, in the form of the tribal gov-!

ernments, be a~rlllatlVely consulted and participate in develop-!
!
ft IS a glio.vern~ent-to-gov.ernment r.elationship and the tribal in- •.:
V? vement IS .cnt~cal a~d it should not be a Member of Congress [
i~dPlY dr~pI>mg m a bIll and expecting everybody to fall in line
oes relqUlre so~e consultation with the tribes. These are th~r
heople
ve a th~t are ~emg affected. These are the people that should i
th . sadYij:tThhey VIe got a system of government that can represent!..•
e~, an ,1 s ou d be u s e d . :
t' WIthI'dthb,lt, II would conclude my remarks. If there are any ques- !
IOns,
,e g a d to answer them.
i
The C~IR~. Thank you.
.
I.
[Prepar~d statement of Mr. Walleriappears in appendix.]
I
The q¥.1IRM:\N. ,Jane, let ~e ask you about your association. I'm r.
ntott famIh?~lr WIth It at all. It s a nationwide association of adoption .1
a orneys:1
!
Ms. GORiMAN. Yes; it i s . 1
The CHAlIRMAN.How many members do you h a v e ? !
St~s .. G~aMANU" Several hundred members, and we are from every •. .1
a e m .~e mon, as well as Canada.
t
oU~~? C1\IRMAN. And you primarily facilitate adoptions, obvi-!
men~ of thlat legIslatIOn.

I

i

GO,MAN. Yes; all of our practices are primarily adoption re1a tMds.
e. uAI
'

. The C~'JI~MAN. Are .a number of those attorneys, do the s ecial- :
y p
Ize m ad~PtlOns of Ind~an children, or kind of general?
Ms.
Go.
MAN.
I
.don
1, think-no, I don't thmk anyone's ractice'
S s~elY. 1 adoptIOn of Indian children-but everyone's ~ractice r
OUCt es It. There aren't !hat many Native American adoptions so '
th
a anyone could specIahze.
The C. IRMAN. ,Do I understand from your testimony that Re _ I
resentatlV1 Pryce s proposal would place the junsdiction in tl;e

t

!

I

I
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State courts? Perhap~;t didn't understand your completetestimQJlY,
but do you believe tWat would also erode tribal sovereignty, aS~ome
of our subsequent speakers had alluded to?
'
Ms. GORMAN. Of course it would erode tribal sovereignty. The
reason that I can't really address-two reasons that I can't really
address •Congresswoman's proposal' are: First, 1 haven't seen'it, but
that's really a dodge, because I pretty much know what it says.
Second, is because I have a conflict ofinterest with my own clients,
perhaps, because if it does, indeed, as.she represented here today,
cpdify the State court opinion in my own case, I can't take a positio!i' against it. But what I can tell'you is that I can affirmatlvely
say is only .legislation which passes into law will help my .clients.
I do not believe Congressman Pryce's legislation will this year or
anY'yearinthe foreseeable future pass into law.
J. believe these compromise amendments may, and Ie believe· that
they would, not only help my existing clients, the iRosts, but other
aspectsdfthebill would have kept the Rost case f~om ever hapP~Jl~
ingand would help many other cases that Lcome mto contact WIth
on at least a monthly basis, if not a weekly basis.
'i1The CHAIRMAN. Thank you.
"Mike, your testimony states that many of the cases arising from
the ICWA are the cause of poor social work, in your writtentestiIDony.Isthatmeant to meanpoor,sociaLwork on the reservation?
Mr.WALLERI. No; almost all of these cases arise off reservation.
InTact, I've never seen one actually arise on reservation or within
the Indian country in Alaska.
'Whatn.ormallyhappens is that the agency or the person actually
makes the placement. In our experience, a social worker usually
iSJl't involved: A professional' social worker usually isn't involved
because most professional social workers will ,do a background
check to determine whether or not a child is really available for
adoption, and that's the' big issue, whether or not these children
are really available as a factual matter for adoption.
One of 1,he ironies here is what is an existing Indian family, and
an existing Indian family many times encompasses much more
than the maybe western notion of a nuclear family. And many people who are engaged in the adoption field and somewhat unprofessionally simply don't know that, aren't aware of it. They .don't
check it out, and they don't. see what-they don't do the basic background check to .find out if this child is. really available for adoption
or whether or not there is already a home within that child:s existing family which will provide a nurturing, caring, and loving,home
for,them.
And so because there is· no .notice provision, they're placed;' They
end up bonding. And the net results is that you've, got people· who
maybe 6 months ago were total strangers to this child having an
emotional bond with the child established by this poor social work,
and the result is oftentimes the conflicts that we've seen arise.
So when I used that term "poor social work," oftentimes it's a
lack of any social work in terms of what we would notice as a.professional standard of social work, and in some cases, actual WIllful
disregard of the law.
The CHAIRMAN. I think you're right in that most non-Indians
think in terms of a family like Mom and Dad or a nuclear family,
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wherein Native peoples believe,' as;,.co~gressman Faleomava~ga h~
already.• alluded· to,thatthe.,.famIIY"·ls,·anextended family•.. It.i
cludes more people in thedmmediatefamilythanjustMom an.
Dad.
"
.
With that, do youhaveanyqu~stions?
Mr.' FALEOMAVAEGA. J just want to commend Ms.• Gormanfo~h'
fine statement, and I want to . assure .her that if there.;was ap.
sense of implication that 1 suggested that all the attorneys Ollt
there are a bunch of crooks trying to make .afast buck in thes~
adoption cases, that certainly.was not my intention. .
'~.
But, at the same time, I do ,express concern that if there il3 will7
ful fra~dule.nt mi~representationon the. part of the attorneys to d()
somethmg hkethls, then they should be.corrected.
.'
I certainly want to thank her for her ,support in this legislati()p.
and the process.
'
,,
.... . . . '
One of the concerns that I have and that was alluded to earlier
is it's always "the problem of sayillg,. on the part of the white community, what is an Indian. Blue eyes? Blonde? How do you-how
far do you go back and say you're % 2 ? ,
.
It's an administrative problem. I'm sure that it's true .with adoption agencies. I'm· sure it's true even underState law. We understand that.
.
But, as I've tried to share with you earlier my experience-and
I knowexa~tly how the Indian communities .relate to themselves.
In my own Island community, you may bel/lO,removed as a cousin,
but you are,as far as they are concerned, brother and sister. Ev~
erybody is your aunt and uncle ,and the closest and mostmeaning.
'
ful situation. .
Now, I'm' sure that man:¥' of our white families feel the same way,
too, but for the most part It has been my experience thatit'seither
mo~her and father or grand~ather, and anything beyond that gets
a httle blurry as far as famIly is concerned in what I perceive as
the American family.
But 1 do want to thank you both for your fine statements and
I sincerely hqpe,' Mr. Chairman, .that.we will carry this legisiation
through,go through the debate process, and I hope that we will
pass this legislation.
Thank youpoth for your testimony.
The CHAIRMAN. And I thank this committee too.
With that, I would tell all witnesses that the record will. be open
for written testimony for two weeks.. If you have any further. comments you'd like to turn in,that will be considered.
With that, this committee is adjourned.
[Whereupo:q., at 12:42 p.m;, the committee was adjourned, to reconvene at th~ call of the Chair.].
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'.l'h.a.nk....y.o.u.,.M.r...Chal.·r.m.an fo. r giving: m.ethe. o.pportuni.ty .to.. m.ak..e....b.r.i.e.f ope.n.in.g rearks.. Tb,ls is avery impqrta~t.heanng.andI ~omm~n~~pu ClJ,a.wman Young and
l1air!tlan'Campbell foryourwI1hngness m holdmg thIS Jomt heanng today..
.
..~:me,begin my ,saYing,first ~f all, that tlJ,e illsueofthe welfareofJ~dlan,,ChIl'~sof"greatconcern to m~m4tledI. am ,concerned about all,of the Issues that
ect>NativeAmtlricans.
-,.'
.' .
.:;.:In,itl1elast Congress, as the result of severalhigh-profi.Jtl adop~ion cases,ll)Volvulg
engt!:ly,4isputes under the ChHd Welfartl act, ques~lOns;were ralsed abo~t whether
l1e•.Irtdian.phild Welfare Act; [lCWA] fairly took mto account the best m~restof
l1e.chHdren, ,pw:ents and.the •tribes.,
.
. ,. . '
I{,TheIWCA, as you.know Mr.Chairman,wasepa<:t~dm,1978t? address t~ewlde
spread ,removal oflndian chjldrenfrom Indian famIlIes and, placmg them; wIth. non'Indian Jamilies or institutionS.
". .
......' ,
. '> . ' •
i.,Recognizing the need. for •legislation to address thtl·· concer~s raIsed, by, t~ehl~h
,profile case,S,in't~e ·last po~gress,Chairma~Young and. Ranking Member~I1ler mtroduced legislatIon, .whIch IS VIrtually IdentIc~lto· the bdlsbeforeus today,mhopes
\Qfaddressing theseprobl,tlms;
. .
i
•
,FJH.R.I082 and S. 569 ar~ the product ofaproPl?sal whi~hemerged f~m the mIdyear convention of thtlNatIonal Congress of Amencan.Jn~Jans [NC~l]mTulsa"OK
In.1985;'and.which is, known ,as the ''Tulsa Compromlse...,Mr. Ch~Irnlan Uook forwar4.to;v,vorlq,ng with youandt~e'mem~ersof both to the commlttee~reprtlsen~d
here today ,in .moving forward·.wlth the. bIlls before us. Thank youagam Mr.Cha.lrmanJor allowing me to make this brief opening statement. I IOQk forward toheanng
frpm the witnesses.
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'~~PARE~STATEMENTHON(BYRON~.DOR~AN!U.S.SE~ATOR FROM NORTH DAKOTA

;:M~. Ch~irl~an, I first wouldlike'tothank you for holding thisheari~g todllY· I
ama,l;Osponspr orthelndiag,ChildWelfaref\ct(lCWA) Am!:!ndments of 19.97,;'llnd
Jam pleasedlthatW'e are having, thisdiscussio.n about how toreaspnallly, ImPrOVe
the implemtln;tlltipnof 1CWA:W'llile. still .pres!!rying tile Ijgh~softriba.l'cou~llnd
Indian' partlpts .and, most·· importllntly, ensunng. the well"bem.g. Qf I!1dJan chIldren.
·.Before the enactment,.of ICWA.in.1978,.onequarter of..lndmnchIldren we;reremoved from their homes.and families, '. many times for dubIOUS reasons and .,wlthout
parental notification. A large percentage of these chil?ren we~~ then placed m fqste;r
care innon.-Indianhomes or were adopted lly,pon-Indlan famIlIes.,
.'
One. of.the, imajor. reasonsJor this situatiOn. was. the ability ofstate~, rat~er. t~an
4;baL govern~ents, toexercis~ jurisdiction over child.we!f.are pl'l?ceedmgs'1nvolvmg
Indianchil4rtln.As this C9mmittetl)mows well, state JudlClill hpdlesfrtlquel)tly have
i

f
f
f
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,.;....
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failed to reco~ize and ho~~r tribal relations and the cJl~ural, social and religiou
customs of Indian commumtIes,
T,o add:e~s this proble!?, Con~ess enacted ICWA, which recognizes exclusive tri
al junsdlCtlOn over Ind!an chIld :ne,lfare proceedings arising in Indian countr
IC'Y'A also, p:esumes tnbal junsdlCtlOI! I? other cases involving Indian children
whIle permlttml:l" concurrent state JurIsdIctIOn i1,l custody ll;nd adoption cases for g.oo
cau~e, By, creatmga statuto:ymandatefortnbal and parental involvementinal
Indian chIld welfare proceedmg~and allowing referral to tribal courts, the curren
sys~~ has succeeded m protectmg the rights of Indian communities children an
famIlIes,
" . •. : '•.; ' ,
.'
.
"
, Unfortunately, there have been af~w'rare, but hIgh profile cases involving ICW
m .recent years, that resulted, m SIgnIficant trauma for all parties involved: India
chIldren, adoptive parents, bIrth parents, and Indian tribes, These cases initiall
prompted the proposal of sweeping changes to ICWA in the last Congress tha
would have overreacted to the concerns and significantly ~ompromlsed ICWA. l'
pleased that the, Senate last year resIsted the temptatIOn to enact expansiv
changes and thatmstead, with this legislation,.we move beyond controversy to con
sensus,
This legislation would ad~ress th~ concern these cases have caused by providi
ne:n guarantees of early notice to,tnbes m ·cases mvolving the placement of India
chIldren, balanced by new, stnct tlmeframes within Which Indian families and tri
can !ntervene iI! adoption pro~eedings. I understand that this bill has the supp
of tnbes,> mcludmg the four trIbes located in North Dakota, as well as the suppo
of adoption ad",ocates.
,I have been a long-standing supporter of IC,WA, and it is myhope thatthe Sena
WIll enact these changes in a timely' manner.
PREPARr,;D

~TkrEMEN'I'

OF HOji, JOHN MC.CAIlI\, UB. Sr;:N41'OR FROMARIZON

Thank ,you, Chairman Campbell and Chairman Young,for convening thishell;m
on two bIlls, S, 569 and H,R 1082 to amend the Indian Child Welfare Act of 1978
(ICWA). In the,. Senate, thiS. bill has five' cosponsors, , , myself, and Senators Campbell, Domenici,'Dorgan, and Wellstone.
As we found last year, the iss~e of Indian child welfare stirs the deepest emotiollS
Nothm\l' IS more sacred than c~Ildren. And while developing common ground is al
ways dIfficult, It IS espeCIally dIffIcult on such a deeply personal issue. The amend
ments to ICWA conta~ned l1,lthis bill have been crafted to resolve many of thedif
ferences between IndIan trIbes 'and advocates of adoption ICWA was enactedi
~978 m re~popse to growing ~oncern over the consequences, to· Indian' children, fami
I~es and tn~es pf the separatlO,n oflarge number:> of Indian children from their fa
hes and tnbe:>:through adoptIOn or foster care placements by,the' Statecourts,cI
response, 90ngr~ss protected both the best interest of Indian children and the inter
est of IndIan tnbes m the. \yelfare of their children, by carefully crafting ICWiA
make use of th.e roles tradItionally played,by Indian tribes and families in the wei
fare of t~elr chlldre~ through a unique junsdictional f r a m e w o r k . , .
The bIlls we are dIscussing today will amend the Indian Child Welfare'Act ofl9
to better serve ;the best in~erests of Indian children without trampling on tribal so
ereIgnt:r and WIthout erodmg fundamental prinCiples of Federal Indian law.
i"i"
As WIth all compromIses, lam sure each side would prefer language that IS better
for them, I am told tha,t many Indi~n tribes would rather not haveany.amendments
at all, and that, many m t~e adoptIOn community would rather have no ICWA, But
on behalf of the IndIan chIldren and their parents both biological and adoptive I
(dntto extend nlY personal thanks to persOns onb~th sides of this debate who have
t e .w.ay to a.. compromise in WhIch. both sides. and most important.I.. y... Indian c.hilderen,
are the w m n e r s , . '
'.'
','.' '
M?re than2:~ears ago, several ~l1gh-p~ofile adoption cases captured national-attentIOn because· the:r mvolved IndIan. chIldren' caught' in protracted legal dispute~
under ICW.A. ,Adop,tIon advocat.es bel.Ieved thes,e' cases would provide 'Poli.tical.s
port for amendments t~ey h~d,rong sought to the Act, Indian tribes feltlike.t
were under sIe\l'e, batthng dIstorted news stories about What the'~ICWA does
does not do wh,Ile at the same time having to fend off overly broa'd 'amendments
ICWA.
!
"
.
,;",Lis" .
,'"
It ,is remarkl\~I~ that a fe:n visionaries on both sides ventured away from the
tie lInes to begm to talk wIth' each· other' about what common ground mighte
These talks began a 10I!g process of negotiation over possible compromise arne
ments ,to, ICWA, ,Over time, the protagonists began to see ways in which some
each SIde s obJeftIves could be accomplished. through common agreement,
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£!;Therlllsn() doubt in my mw;d that, in the ,case of an Indian child, there are speialintere~ts that must be taken into account during l!lP adoptionp1llcement process;
t;til~s~jnterests,asprovided for in)CWA,.must ser",e the "best interests"'of the
i<lp.!;phild: And those best interests; arebes(,served, by, certainty,speea,' and ~~a
Ail,mak!ng,adoptiveplacements with the, participation opndian tribes,., ';', .
rmly):>elievethis bill betterenabl~s us to serve th~best IntjJrests of all m ways
pr~serNe' fundamental: princiJ?les, of tribal ~overeignty!;>y recogniz~ng. an,d' preg4heappropnater\lle. of tnbalgovernments in ,the lIves o~ IndIan chIldren.
!d~lllyedtooiong and I intendt9,pursue enactment of thIS bIlI,;1S s()oIliils pos-

ARED8TATEMENT OF HON; GEORGE MILLER, U,S, REPRESENTATNE FROM
.
CALIFORNIA

"i,,!ii/,'

pdaY;'we are taking testimony on two identical bills, the Indian Child Welfare
:Amendmentsof 1997. The bill that I cosponsored in the House, H.R. 1082"IS.
elieye/!ltimely bill that reflects a carefully crafted comprom.ise between t~e iiif)ndian, tribes seeking to protect their cultureand ,hentage and ~he mteron_Indians seeking greater clarity and security III the ImplementatIOn of th~
hild Welfare Act of 1978.
bill 'Is .VIrtually the same as legislation I cosponsored last year and is the
esultofour' consideration' of several, high-profit adoption cases mvolving the
no£. Indial).children. These cases, involving lengthy disputes under the InNld,:We,lfare Act, focused our attention on whether the Act fairl:r, and ,to the
ee .pqssible takes. ipto account the best interests· of IndIan chIldren,
~Ilctivli ;par~nts, .and Indian tribes,
,
,
tands in contrast to other attempts last Congressto'rectlfy these prob,ysipply,guttingthe Indian Child Welfare Act and repealing many of the proiqllsiita,ffords Indilm children and theIr parents, Proponents of our legislatIOn
;1,iJ)Fltl~~ ~he AmerICan Academy. of Adoption Attorneys and Jane Gorman,' the
,m!ly,\\,h!l,r~presentedtlW family m the Rost case, ,
.
fol>illismtendedto strengthen the act and to protect the lIves and future of
"children first and foremost. We understand that to a few parties on either
the,debate this bill may not seem perfect, Few compromises are. But what
'lljQ.()es is truly Important. This bill helps Indian children by providing allow-

~ly~~r~~~;~:~11f~E1~fsitftr{:!;1l~i~;i1~~%:~~:;i;:!~l~gF iiii~~1~~~

IgD,t):" ,. ""

',
,',
, . .
that thIS bIll places the mterests of IndIan chIldren above all else,
ensuring that they will have as equal a chance as any other childrenat havoY)ngfamily and a home, and second, by protecting their mterests In theIr
IturMnd ,heritage.
,
'.
~::camiotJorget why we had to have the Indian Child Welfare Act in the first
e-;,;;tostopthe widespread removal of Indian children from theIr families. and
Sthat' was occurring on reservations across the country. Former CommIttee
Irman!;M<iUdall, who pushed through this landmark legislation,in 1~78, recog:that:,,"lndian tribes an~ Indian people are being dramed of theIr chIldr~n, an~
,asa.result, their future as trIbes and as a people IS bemg placed m jeopardy. Testimony, taken by our Committees reve.aled that .as much as 25 to 35 percent o.f all
Indian children were being placed in non-Indian homes away from reservatIOns,
,Much of the problem was caused by unethical adoption agencies with little regard
, tiIndian culture, sovereignty, or family feelings. The purpose of the 1978 I~w was
gIVe Indian tribes a chance to have their side ofthe story heard when It ca~e
a~()Ption proceedings, Th~s was accomplished by givmg tribes the rIght, to partIcI,ill' state ,court proceedmgs and to have those proceedmgs sent to tnbal courts
propn~ate.Wewill preserve that nght.
,
esult:ofthepassage of the Act has been the development and Implementarib.llljuvenil~, codes, juvenile courts tribal stan,dards, and child welfare serVda.y >.a...1.most. eve.ry Indian tribe provides ch,ild. welfare services to theIr o.wn
,F:~!ih~rmore;.we now know that the Act has motivated courts and agen.l!l~egreater numbers, of Indian children into Indian homes and that there
111!()yerall reduction in foster care placement as well.
~rw9rds.the Indian Child Welfare Act has worked.. Indian children have
c!!diplo~mg homes and the removal of children from their culture hasdig~Vke other minority cases, there is noshortage of families willing to
~·pqIl).tis
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adopt Indian children Less than 1
'. t fll I' d'
sage onhe Acthavec~used problempel,"cen 0 a plan adoption cases since p
Some have tTied. to blame the fe~ b t
II bl"
". . ' .....
.,.
some have conclude<\ that' rollingback~h;e,j.pu C~~ed' failures on the' India
to pre~ent future miscarriages of justice a e n la\ J!dWelfare Act is hecess ll
dOlllg It with the best interests ofth 'I nddl· some
d~ve even assert~d that they. a
heard claims1ikethese all too. many ti~e~ b ns aW·eart · But Indian people·.•. ha
be for them to live' l'th th' h
,.. .
e ore. e UI). derstand how hard it m
must all' bear III mind that f~o~ e;~rlc, ~speclally w~en.the·stakes. are so high.
people a!ld their culture that is at st~k~~an perspective, It is the very futureof·th
It IS time for non-Indians to under t d th t I d ' "
opposed to other people raising theirs child a dian famties are not necessari
I lovlllg homes. B
It IS even more critical that they. understa;d1ha~ I ~'flllg t em
III these adoptions.
.
a n Ian peop e must have a voi

1

In~~~ : : ~~u~l~~:~fi~r~:!t:fte~e first to prescribe what is best for Americ
our unwillingness to listen to the vei ts to deliv~r on our promises; largely due
to the tribes and to the families anlIPb~tle w~het tglll g t~ help..1 have listen
Amendments of 1997 are a fair and b I
leve a
e Indian Child Welfare.
cultures together, not divide them.
a anced approach that can bring peoples a
PREPARED STATEMENT OFHo
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EBORAH PRYCE, U.S. REPRESENTATIVE FROM OHI

Mr. Chairmen, distinguished memb r
f th H
thank you for Illviting me to testif .t s o . e. ouse and. Senate Committe
of 1978, known as the ICWA and spYecffi:lI{erad~lllg the Indian Child Welfare Ac
My Illterest m t h '
b
I Y 0 ~scuss S. 569and H.R. 1082.
"
bus, OH told me th~ ;t~:e egan when my constituents, the Rost· family in C()lum
th,ese litt.le girls were... PI~C~~ t~~:r~~~t~~ kbePt~helr badohPted tWill daughters. Whe
their IndIan heritage. It was onl ft
h' Y elr Irt parents, nobody knew 0
girls up with the Porno Indian tribe eth~te~h ~C~AotherSlgned the father and th
was put on hold. Three years later aft r
was Illyoked and the adoptio
accrulllg thousands of dollars in legal ~'1I~ Ill~ a sd cond mortgage on. their hom
toll-the Rosts' fight continues The R ~" an _en urmg a tremendous emotiona
Illvolved III this issue I have heard nOs s case IS not an anomaly. Since I becam
the country ~h.o a,:e v'ictims of the ICWreMushh<jrthr stories from people all ove
uc 0
IS stems from a broad and III
consistent application of the law
An article !written by ChTlsti~eBakeis
bl" h d .
Law. EthiCS and Public Policy last year d~tu IS
i~ tfhe Notre Dame Journal of
tal flaws of the ICWA as a lied b
s a goo JO 0 explammg the fund amenleagues that jyou read this P~ticle Is th~u~o~rts. I respectfully recommend to my colhaps invite Ms. Bakels to testify at fufure h~~~'t:.ees debate ICWA reform, or perThe 14th amendment of the US' C t't . g
agamst classifications ,based on ra'ce' A~dS It utlO~ ro;:;ets the rights of mdividuals
t~eir, children's upbringmgas fund~ment~1
etc s
nghts of parents to control
flies m the face of these constitutional prin ller{ha~ pnvacy Issues. The ICWA
The ICWA e;X:c1udes all other circum
Clp es a we as Americans hold dear.
baSIC constitl}tional rights to parents ~~onhe: to t~\lole hfactor. of race and denies
ve.a c I Wit Indian blood. For exampIe, a mothen who has no Indian bl d
places her child for adoption and ~hoo~~sa~h tied to/ndian culture, who voluntarily
SlOns she makes for her child overt
d _. e· a op Ive parents, can have the decIher child hasjlndian blood.
urne by an l1nknown third party, solely because
As more arid more Americans be
t
db
Tights that the ICWA embodies {~~~ ou rage
the violation of basic mdividual
S. 569 and H.R. 1082 do nothin t leve we WI witness the demise of this law.
thes~ bills ta,ke a procedural ap ro~cho t~~~ress these fundamental Issues. Instead
Significantly discourage the adottion of Indi~~nchird;~~w, IS cumbersome enough to
qUirements almost guarantees an' bTt
. The compleXity of these rethe Committees to read this legislati~;;nllut cOTpl~. Ihchallenge, the members' of
Judge,I can tell you that courts are oin·' n ers an w a~ It reqUires. As a former
prOYISlOns. Fi';:mkly, these bills' proc~dur~lt~ ~ave a Jery difficult-time applymgthe
address the ~eal concerns that are denying' th orIs o. not go nearly ~ar enough to
mane~t, loving homes.
e P acement of needy clllldren m perI will remtroduce substantive I - I t'
h
H?~use of Representatives passed I:~sy~~~n at is. Similar to language that the
fauh compromise I will remove some f . oweyer, m an effort to make a gOOdobjectionablel'to the Native Amer
0 the provlSlons of thlsleglslation that are
I
"~rommM'ty. Th" new bill will Mt .dd,~ ~l·
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membership m a· tl,"ibe,. nor will it .require adults to. give written consent
me.a tribal member. In addition, a provision that the tribes. felt would limit
bilityto appeal state court decislons.will be deleted.
.
language that remains will codify.into statute the law.applied by many. state
known as the "existing Indian. family doctrine.". Under this .doctrine, the
does not apply to children who do not live on a reservation, unless at least
arent is .of Indian' descent, and at least one parent maintains significant social,
ral, or.political ties to the tribe of which either parent is a member.
is this doctrine that has been applied to the Rost case' by the California Court
ppeals. The U.S. Supreme Court denied the petitions that asked for a review
is 'decision, indicating that· the Supreme Court accepts' the· application of this
. 'nea~the' cor!ect interpretation and application of the ICWA. Codifyingthe exIllgIndIanfamlly' doctTlne mtolaw is a good first step toward reformmg the
WAtha~should have the support of all parties interested m the law's preserva-

n.'········· .

ookJorward to working' with the Committees, the Native American community,
all interested parties to Improve the ICWA so that it can work to protect the
tsofchildren, Native American tribes, and adoptive families.
nkYPl1·
EbS'!'''ITEMENT OF HON. GERALD RH. SOLOMON, U.S. REPRESENTATIVE FROM
'.;
NEW YORK
•

.. ThankyoJ'for,the opportunity to share my thoughts on the reform of the Indian
Child Welfare Act.
·Myunderstanding and interest in the Indian Child Welfare Act stems from my
own personal experiences with adoption. As a strong supporter of adoption, I understand the. need for families who have sought to make homes for children who were
notable'to be raised by their biological parents.
'IUs,up.to those of .us who have been. adopted .not only to share. our stories with
thers;"butto speak out.in favor of the adoption deciSiOn. My support has grown
~tofmyfundamental view that every human life is precious and that every person
eservesthe:right to life and a happy home.
·;.I,.,my.seILwas-blessed to be adopted by a generous stepfather and raised in a lovg family·.• I.want to give all children the chance to grow up m a caring and lovmg
ily,enyironment. For this reason, I write to offer my full support for reform of
;Indian Child Welfare Act. The Indian Child Welfare Act was passed in 1978 in
esponse toa terrible problem within the Indian community: the high numbers of
ndian children being placed in foster care and the breakup of many Indian families
ecause ofthe .unwarranted removal of their children by non-tribal public. and pri,vateagencles. ThiS was clearly an unjust situation that needed to be corrected m
order.to protect the sanctity of the Native American family.
Though the Indian Child Welfare Act was meant to remedy this situation,the.re_
alityis that the Act has been detrimental m some cases. The problem that the Act
was created to correct, namely, the inordinate number. of Indian children in foster
care,'has actually risen since its enactment because of the increased authority the
Act can gIVe· an Indian tribe. ThiS mcreased authority has lengthened the adoption
rocessandileftmanyinnocent Indian children in foster care.
This joint hearmg has been convened to discuss proposed language to amend the
Actto;.respond .to many of these concerns. I believe this language represents a step
in the right; direction in reforming the Act and was created through negotiations. between.tribal governments and the adoption community. I am encouraged at sections
.that·will facilitate voluntary agreements between Indian families or tribes and non. Indian' adoptive families.
However,! I am concerned that thiS language, while commendable, will not address
cases where the adoptive child is. retroactively registered with an Indian tribe. I
know all my colleagues in this Congress share my interest m providing families
with the' assurance that their adopted children will not be removed from their family due to retroactive registration. I understand the need to allow the Indian tribes
the ability to intervene in an adoption case, however,.fair and unbiased regulations
need to be implemented. With future discussions like this hearing between the
House and.the Senate,these concerns can hopefully be rectified.
. This legislation is extremely important to the families of thiS country, Indian and
!lon-Indian: Adoption plays a vit~1 role in strengthening t~e fami)yunit and protectIllgthevalues of thiS great NatiOn, In reforming the Indian Child Welfare Act, we
must remember that the best interests of the children must be paramount in all
child custody proceedings. Congress must work diligently to remove illogical barriers
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to a'doption and provide a s ' f
. .
"
theIr adoptions' will" be .per;a.W:n~F~C~tty to adoptIve' parents'and childrentha
tinue to pursue and pass reformof'theAc~i~'~has08' I hope 'the ChaIrmen will co
I urge support of full reform ofth I d' . Ch~ ongress.
,'.
(or your important workon thisissu:, n Ian
Ild Welfare Act and thank you bot

'hdi~idualsor agencies which knowmglymisrepresent or failto disclose whether
jId. or the birth parent(s) are Indian to CIrcumvent the application of the ICWA.
<;smnmary" thetribaIlY.deve)oped. amendments. contamed m. H.R. 1082 and. S.
clearly address the concerns WhICh led to the mtroductionof Title III of H.R.
(l04th Congress), mcluding timeframes for ICWA notifications~ timely mtertions, and sanctions, definitive schemes for mtervention, limitations on the time
PREPARED STATEMENT OF AnDA E. DEER, ASSISTANT SECRETARY FOR INDIAN
hiologIcalparents to withdraw consent .to adoptive placements, and finality~ in
LV'.'AUt",
EPARTMENT OF THE INTERIOR
IUlltary proceedings.
,
Good morning Chairman Campbell Ch'
' Y
ChaIrman Campbell and Chairman,Young, we want to express ourgt;ave concern
mittees, I am pleased to be. here to 're alrmanoung, and members of the comat the objectives of the ICWA continue to be frustrated by State court createdJucllILexceptions to the· ICWA. We are concerned that State court judges who· have
to the
edthe "eXIsting Indian family exception" are delving mto the sensitive and
bill, S, 569 whtc~ h~: i~~~~orts, wIthout reservatIOn, H.R. 1082 anditscompamon
plicat",d areas of Indian cultural values; customs and practices which under exoped last year by tribal gove~~:;:~tst~~dc~hseN~~-ba~e~t ribal amendments develc
g)aw'have been left exclUSively to the Judgment of Indian' tribes. LegIslation
ans [NCAl] and the adoption communit
e a IOna ong:ess of American IndiFoduced last year, including H.R.3286, sought to ratify the "existing Indian famCongress ~assed: the Indian Child Welf:ie IAftr~~e1~~8 I[I3VPA·]Chl·ld Wel(are Act.
§exception" by amending the ICWA to codify this State-created concept. The Sen.. , a fter 10 years of
study on IndIan chIld custody d I
te)~ommittee on Indian AffaIrs, iu"striiting Title III from H.R. 3286, made clear
of home placements and ad all; P acements revealed an alarming hIgh rate of out
s. views that the concept of the "exlsti~g Indian family exception" is in direct conpremise that an Indian child~t~g:·}I:e stb°ftgest a!t:ibute of the ICWA is the
diction to eXisting law. In rejecting the "existing Indian family exception" concourt to make deCiSIOns or . d I m a e er j>ositIOn than a State or Federal
ept,
the Committee stated that "the ICWA recognizes that the Federal trust reIn,dian child to his or her trf~e ~h:~~e~n mrt~rsfevolvmg the relationshIp of .an
ponsibility and the roleofIndian tribes as parens patriae extend to all Indian chiltnbes iss.u~s Qfcultural and soc'ial value/a~ns~~h 0 I ~nreh'lwdas to defer to Indian
ren involved in all child custody proceedings." [Report 104-335 accompanying S.
In addItIOn ito protecting the b t· t
re .a 0 c 1 rearmg.
1962, J04th Cong., 2nd Session].
preserved the,cultural integrity ~f I~di:~e~t~bof 1ndlan children, the ICWA has also
over Indian child custod matters A
n es ecause It affirmed tribal authority
he,Department of the Interior's position on the emerging "existing Indian family
the continued!existence tfIndian trib~sa result the long term benefit IS, and will be,
exception" concept IS the same as preViously stated.in the admimstration's statement'ofpolicy
Issued on May 9, 1996. We oppose any legIslative recogIlition of the
The IndianiChildWelfare Act of 1978' th
.
Country and provides the need d
,IS e ess~nce of chIld welfare in Indian
concept.
On the whole,! the ICWA has fuifilr:dtfu;I~bs fo: Indllln chIldre~ who are neglected. ;;>The Department's position is that the ICWA must continue to provide Federal
tuni!y to mte'ivene on behalf ofIndian ch 'la~ctIvel ?\bgIlvlfing In~Iantribes the oppor- ',rprotections for Indian families, tribes and Indian children mvolved m any child cuspartIcular tribe.
1 len e IgI e or trIbal membershIp in a 'todyproceeding, regardless of their individual circumstances. Thus, the Department
beTr~~~e~a;~ fdci~e~~n~~W~~ver certain aspects of the ICWA and .theICWAshould . •.i(')fullyconcurswith the Senate Committee on Indian Affairs' assessment and rejection
I'. of the "eXIsting Indian family exception" concept and all of its manifestations. We
children areultimateljconsid:~:dsi~n~lto elns~re th~.ire bestmterestsof Indian 'I;; share .the expressed concerns of tribahleaders and a majority of your committee
though severa! high-profile cases were citedOt un ary C
custody p.roceedings. AI- ii;Slllemhersabout continuing efforts to amend the reWA, particularly those bills WhICh
IpWA amend1p.ents, which would have b
~upportth
Ie mtr~ductI?n last year of!
hes, those cases do not warrant a unilat:e~ elimefinta tO IndIan tnbes and famI- •. •. •. •.would.. seriously Iim.it and weaken the existing ICWA protections .available to Indian
ernment auth~rity,
..
ra an un ettere·d mtrusion on tribal gov- . tribes and children in voluntary foster care and adoption proceedings.
11:hel)nited States has a government-to~government relationshIp with Indian tribThe provlsiops contamed in H R 1082 d S 56
sus amendmelflts petween India'n :tribes an .' 9 reflect carefully ~rafted consen- II•.•.·.·. ' a1 g()vernm.ents. Protection of theIr SOVereIgn. status, mcluding preservation of tribal
and heritage \lnd the interests of'the adse~~ng to protect theIr chIldren, culture • identity and thedetermmation of Indian tribal membership, is fundamental to this
and certainty In the implementation of t~P IOn co~~umty seekmg greater clarity Ii relationshIp. The Congress, after 10 years of study, passed the Indian Child Welfare
FTst and foremost, the amend- ! Act of 1978 (Pub. L. 95-608) as a means to remedy the many years of widespread
ments will clahfythe applicability of the
of Indian children from theIr families. The ICWA established a successful
k~J~a}r~:r:x~~~i~~c~~biguities or uncertamties i~ ~~:h~~ali~~l~f~h~~~d~a:~ttw~ ,I;'f separation
dual system that establishes exclusive tribal Jurisdiction over Indian Child Welfare
untary child c~stOdY pro~:;d~~~~~ courts have not always applied the ICWA to' volcases arising in Indian Country, and presumes tribal Jurisdiction in the cases involving Indian children, yet allows concurrent State Jurisdiction in Indian child adoption
The amend1!j1ents will ensure that I d' n t'b
.
.
proceedings an;d also clarify what shot3ib . n led rJceIve notice of v~luntary ICWA ,and child custody proceedings where good cause eXIsts, This system, which authorh
e mc u e m t e notIces, TImely and ade- ! izes tribalinvolvement and referral to tribal courts, has been successful in protectquate notice t<i. tribes will ensure m
si~ns for Indiain children. Indian pa~~~t~P~~llPbllltefiand Pdermanent placement decI- , mg themterests of Indian. tribal governments, Indian children and Indian families
1 e m orme . of theIr nghts and their
chIldren'S nghts under the Act ensu .
for the past 18 years,
adoptive or fosFer care placeme~t of t~~~~ t~i~ theyWhake I~formed decisions .on the I
Because the proposed amendments contamed m H.R. 1082 and S. 569 will
members are allowed to partici te·
{I reno
en trIbes and extended family
.; strengthen the Act and continue, to protect the lives and future of Indian Children,
will be greatl~ reduced. While 1he ;n p dcem~nt tecISI?nS, t~e risk for disruption
fully embraces the prOVIsions of H.R. 1082 and S. 569.
tribes and fam~lies may intervene all(re~ men space hmitatIOns on when Indian ","' theInDepartment
closmg, we appreciate the good faith efforts of tribal governments in addressing
sent to an adoption, they protect the f~d~n blrihl parhents fma:y withdraw theIr conICWA-specific
concerns raIsed by certain Members of the Congress and in develthe
thermore, the jlmendments will
.
men a .rig ts 0 tnbal sovereigIlty.Fur_ ,.
opmg tribally acceptable legislative amendments toward resolvmg these issues withest of an Indi~n child even if Sl:r::yt oPci n ado~tIOns, when it is in the best interIn, the past year, I would like to thank Chairman Campbell, Chairman Young, and
tion, I,ndian chjildren Will have access at~ t~:1~ ~~t so rf:°vi~r Dnt er an open adopthe committee members for all their hard work and heartfelt assistance to tribes
when It IS dee1j1ed approprIate.
ura amI y an cultural hentage
in' shepherding the tribal amendments through the legIslative process, This admmlsAn Important consideration IS that
. t 'b' d
on
tration will endeavor to ensure that tribal sovereignty will not be compromised, speuntary child c~stody proceedin th t
a. n e s eciSIOn to mtervene m a voly
cifically,
the right of tribal governments to determme tribal membershIp and the
of an Indian cJtildor their eliJbilit;fur ~~~bt cehtif the t~ibal mel)lbershlp status
right. of tripal courts to determine internal tribal relations.
tom. Thus, there would be no question that eI;.ldP alcodr~mg to tribal law or cus·
This concludes my prepared statement, I will be pleased to answer any questions
. . a c 1. ·IS n Ian under the ICWA and
ensures that tnibal membershi d t
the committees may have.
amendments Jill provide for c~im~n~rr:,I~~t~?ns a[e dIl:°t made arbitrarily. Last, the
c IOns 0 Iscourage fraudulent practices

~~rf~~~:~1thmln~ments
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for lndian tribcs and SeCU:t'Hlg tile trihes' Yl,Uhta t.o
Mat"

U,e parCllts,

Nt).tiQn~
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"unique"obligations":to"Indian,'tribes by protecting, the J::>est
interests of Indian children and families
rights of self-government.

child's tribe, and imposes a ten-day stay of

See Morton v.

which maybe extended to thirty days.

555' (1972).
II.

requires notice to the Indian parent or

25 U.S.C.

ICWA also establishes a right to counsel for indigent

The Statutory Framework Of The Indian Child ,Welfare

examine records, and it reqUires state

The uriited States has a government-to-,government

to make remedial 'efforts to prevent the

relationship 'with::Indian tribal governments.

Protection

sovereign'fjtatus of tribes, including preservation ,of tribal
identity a4d the ,ability,to ,determine t,ribaLmernbership, i$
fundamenta~ to that relationship.

To this 'end, ICWAestabli$h

a dual jurisdictional system for Indian child custody

!

proceedings:

al Congress confitmedthe 'exclusive

tribal cou1ts in; Indian child custody proceedings
child'is' d9miciled iw,tribal,'territory;25U;,S. C';",
and b) conJress"'created,'a;procedure to transfer

I

;off~reservatiQn

Indian child custody cases to tribal courts, but allowed state;
courts to
exists. 2
ICWA

~etain

jurisdiction of such, cases whe;re:good cause

i
estab~ishes

family.

25 U.S.C.

§

1912(b)-(d).

state court proceeding for relinquishment
or parental rights, ICWA requires the court to certify
explained the consequences of the action and that the
has understood those consequences.

25 U.S.C.

No consent to adoption is valid if made before an
is born or within ten days after birth. 3 '

Id.

may J::>e withdrawn prior to entry of a final
1913 (c) , and consent to foster care placement
at any time.

25 U.S.C.

§

1913 (b) .

After entry

decree, a collateral attack on that decree
or duress may J::>e initiated within two years of the

substantive and;procedural protections

period is provided for J::>y state law.

I,

Indian chilldren,Indian families, and Indian tribes.
involuntarJ state court proceeding to place, an Indian child,;.'"

I

The Indian Child Welfare Act
JU~~1ce

1

See Fishbr v. District Court, 424 U.S. 382(1976) 'It-r',n;.,
jurisdiction over adoptions of Indian cn,~~aren
are domiciiedon the reservation) .
"

hav~xclu~ive

2 ICWA, notably, recognizes the role of b~olog~cal parents
process by reserving, the right of either parent to re,ftlSEl,:'
transfer a case involVing their child to tribal court.
§ 1911 (b).
3

has only a limited role in the
knowledge of how, and how well,

period is consonant with many state
of the states do not permit parental consent
3 days after a child is J::>orn. M. Hansen, "Fears
" ABA Journal (November, 1994) at 59.
4
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rCWA works is premised largely On the reports of the Departments
of the Interior and Health and Human Services. 4

These agen~ies

report that ICWA generally has .helped to preserve the integrity
of Indian families and tribal relations with those families,
especially when parties are informed about ICWA, abide by it?
proviSions, a!1d i t is applied in a timely manner. 5

In fact,

despite some recent Concern about ICWA's application to certain
off-reservati~n

Under

cases, legislators seem to agree that ICWA works.

I~vA,

of instances.

Further" many, of these cases, would not

have been problematic if ICWA'sdictates had been complied with
the outset of the adopt,ion ,process.
For example, among the' cases, commonly cited, for the need to
ICWA is the adoption that provided the factual predicate
re Bridget R.,decision by the ,California Court of
49 Cal. Rptr .. 2d· 507 {Cal. Ct. App'. 1996), cert. denied,
In that case, twin girls of

(1997), 117 S. ct. 1460.

courts are able to tailor foster care and

were placed with a non-Indian family when their

r

adoptive placyments of Indian children to meet the best interests
of children, families, and tribes.

we understand that the vast

majority of t~lese cases are adjudic~ted without significant
problems.

Th

r application

of IeWA to a limited number of cases

involving ado~tive placements that ,are later challenged by
biological
criticism.

pa~ents or
!

T~iS

the child's tribe, however, has drawn

criticism, in turn, provides in part the impetus

I

for amendments to the ICWA.

parents ,'relinquished them to an adoption agency.
parents and the interested tribe subsequently
the /adoption.

The ensuing protracted, litigation has

disrupted the lives of all those who are involved in the dispute.
Had ICWA been complied with in that instance, however, most
the delay -_ and quite possibly the litigation itself -- would
been avoided.

The biological' parents would have been,

to wait 10 days after birth to relinquish their rights,

i

These ca$es are difficult and heart-rending, often having
tragic conseq1ences fpr all parties to the dispute.

It is

important to ,eiterate, however, that these problematic cases

prior to relinquishing their' rights, they ,would have been
instructed by,a judge as to their rights under the statute and
consequences of their waiver of those rights.

None of this

not indicativi of the manner in which IeWA operates in the vast

and that created the",problem;

4 See Hearin~ Before the Senate Committee on Indian Affairs,
(1995) (statement of Joann Sebastian Morris, Acting Director, Office
of Tribal ser~.ices" BIA) ; (statement of Terry L. Cross, 'Executive
Director, Nat~onal Indian child Welfare Ass'n); (statement
gaiashkibos, ~resident, National Congress of American Indians) .

need to fine-tune IeWA's statutory mechanisms to

50therpositiJ'e results reported under ICWA are the development
tribal juvenilh codes, tribal court processes for addressing
welfare issue~, and tribal child welfare services.
5

\

The

Bridget R., therefore,

incentives for the early compliance with ICWA in the
process.
supporters of Title III of H.R. 3286 focused solely on
~""">='--'-'~

and other anomalous cases and made the assumption that
6
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held in Santa Clara Pueblo v. Martinez, 436,U.S. 49 .. (1978),

bill without Title III.
569 and H.R. 1082

the power to determine tribal

569, and its companion bill H.R. 108~, reflect a

of tribal self-government, akin to the power of
to determine citizenSh;i.p.

crafted agreement between Indian tribes and adoption

Tribal. membersllip is thus a matter

__ an agreement designed to make Indian child adoption

tribal law, wllich sllould be determined by tribal government

proceedings more fair, swift, and certain.

institutions.
More.over, the "e:x:isting. Indian ·.family" doctrine grafts onto

principles of tribal self-government.

The exist:;ingtrigger for

ICWA --trifal membership .or eligibiJ,ity for tribal membersll;i.p

the Department has had l ittle experience litigating
we have reviewed S. 569 in light of our experience

is readily .discerniple by aninguiry to the reJ,evant tribal

I
government ..:

the fairness and certainty of ICWA, S. 569 promises to
best interests of Indian children while preserving

ICWA a subj¥,ctive and open-ended test that, i f anything, will
increase the quanturI!oLlitigatiop.

In coptrast, the. '",soci,al, cultUFal, or political

'I

civil and criminal enforcement, the united States'
commitment to supporting .tribal sovereignty, and basic principles

affiliatt,on'f test. incorporates· subject;i.ye criteria more

construction.

create addiJional litigation, witll attendant delays in the
I

S. 569 would clarify ICWA, ,establish

.to provide certainty, reduce delay i~ custody

adoptiy¥' pl,pement o,f Indian children, tllim to "st:;reamlipe"

and strengthen federal enforcement tools to ensure

adoptive
pldcements.
,-C'.:j
'.'; "
I ..

.

statute in the first instance.

In tlle \VieW of the Department,. Title III, by incorporating
th~ "existiPF Indial1 family~' doctriP
tr~bal

In

e" would

CONCLUSION

have undermined

self-government and the objectives of ICWA.

The

!

Department, fherefore, opposed tlle Title III amendments to ICWA.

appreciate the effo rto~ that the Chairman, the vice
and the Committee have made to foster dialogue on the
S. 569/H.~. 1082 amends ICWA in a

The Senate Cbmmittee on Indian Affairs reaclled a similar

child Welfare Act.

conclusion,ttatingthat .the doctrine, <;is codified in Title III

that is both respectful of tribal self-government and

ofH.R. 3286
the ICWA."
a result,

j'1

tll~s

"i.s completely c'?!ltX";'ryti:>tlle entire purpose of
Rep. No. 335, 104tll cong., 2d Sess. 14 (1~96r,.
Committee struck Title III of H.R. 3286 apd

ordered tlle jill reported with ,~he recom.mendation that the Senate

I

9

to certainty and timeliness in voluntary adoptions of
children.

In conclusion, I would like to reiterate the

De,pa:rtl~ent's support for S. 569 and the important goals that
Congress in enacting ICWA.
10

In addition, we are committed
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to working with the. Committee, tribes, and all interested

pclrl:~'.~.

to further ICWA's goals.
This concludes my prepa:r;",d statement.
Chairman, I would be pleased to respond to

At this time,. Mr.
qu~stions

from you

TESTIMONY OF DEBORAHJ.' DOXTATOR
CHAIRWOMANOFTHE ONEIDA NATION OF WISCONSIN
BE:FORE THE SENATE COMMITTEE OF INDIAN AFFAIRS AND
THE HOUSE RESOURCES COMMITTEE
JUNE 18, 1997

other Committee .Members.
and the. opportunityJo' testify. I would also like to thank
mdividuaJ·C6mmitte ·members forthelr·attention.to

r

C
appear on behalf ofmy,:rribe, the Oneida Nation of
Tribe. 'with more than 14,000 enrolled members.
like many other Tribes, have a commitment to
have chosen to devote many of their
rce:s.tc'.the.childr':n who are part.oCourcommunity throughthedeveJopment of the Oneida

)llmlyt1estlmcmy this Il1ormng, I will cover four mam areas. I will give a bnef overview
,nl:]cIlldiiln,t~.hild \\/ellfar,:,A"t (ICWA) and discuss the'Oneida Indian Child Welfare Program.

wilh\J'riet1y,di~;cuss'the recent concerns. about the Indian·ChildWelfare Act mreaction to a'
ofile;cclurt ca,;e, illld th,:anlendment,;·propclsed by,H.~t;)U~<!·an,d S. 569. poth.of Which
edana pro!Josat:first br<Jug:htto,Congress by t:heNatlanal C<anllress of AIl1ericanIndians
for everyone, most Importantly

mGllat] UOlIG Welfare
was passed by Congress m 1978 (ICWA) m an effort to
ass; rema,val Ol[ lnlCUm children from their families and native commumties.. Evidence
d;tC),tllle.~;enate in·191.74jndicate:dthal:2~;,35%of all Indian children were removed from
ms,titllticlllS., Other infornlation
g:t(LQolllgressim,19~781Illdica.tecltblatthe:acloption rate of' Indian children was eight times
non-

11
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Indian homes. In 1994, SIxteen years after the ICWA's enactment, more than half 'If Indian
children placed for adoption were still adopted by non-NatIve Americans.
In testimony before the Senate. Select Committee on Indian Affairs 111 1977, Mr. Calvin
Isaac stated:
One of the most serious failings of the present system is tllat Indian children are
removed from the custody of their natural parents by non-tribal government
authorities who have no basIs. for intelligently evaluating the cultural and social,
premises underlying Indian home life and childrearing. Many of the 1I1dividuais
who decide the fate of our children are at best ignorant of our cultural values, and
at worst contemptfui of the Indian way andconv1l1ced that removal, usually to a
non-Indian household or institution, can only benefit the child.
The Indian Child-Welfare Act attempts to prevent the removal oflndian children from
their COlllnlumties by providing ajunsdictional franlework for child custody cases1l1vo!ving
Indian children whoj are removed from their homes, as well as establishing placement preferences
for those children wIlen they are removed.
The great maJonty oflndianChiid Welfare Act cases begin, not as private, voluntary
adoptions, but as stale or Tribally Initiated abuse or neglect cases, Quite often, Oneida Social
SerVIces or alocals9cial service agency will learn of child abuse or neglect and investigate
allegations made agtinst a parent by VISiting the family and interviewmg them.
If the worker, feels that there is a danger to the child, court proceedings are generally
initiated against the parents and continued custody by the parents is reviewed by a state or Tribal
court. If the court detennines that the.child is in danger, the judge must determine whether to
remove the child fror his home. It IS at this point that the Indian Child Welfare Act becomes a
I
factor.

I

The Indian qlild Welfare Act provides a mechamsm that allows Indians parents and their
Tribes to become in*olved in child placement proceedings, where the child is placed outside his
or hcr Tribal home. lCWAcreates three distinct jurisdictional categories. An Indian Tribe may
exercise exclusive Ju1risdiction over child custody proceedings involving a who child resides on
the reservation. Whbre the child does not live on the reservation, it provides for concurrent
Jurisdiction of the st~te and the Indian Tribe of the child. Finally, where a child's Indian Tribe
may n.ot :bave a Trib~i court or chooses ~ot to exercise its nght to tra~sfer a case to its court of
jUnSdlCllon, It affirms the nght of the Tnbe to participate 111 proceedmgs in state court.

im~ortant

area addressed by ICWA IS codification of placement preference
One other
standardS for adoptl.~e and foster homes.. ICWA, pursuant to cong.re~slonai findings
acknowledgmg the IIlportance of the Tnbal community to the 1I1dlvldual, makes placement

'~referel]~~~""hiCh stre~s the. need to seek placement withinthe child.'s ex!ended familr a?~
C0I1111lulUty before outside resources are considered.

'TheJlidsdiction~1 affirmallonprovidedby the Act and the placement preferences are the

baslsJo~ our 111volvement 111 ICWA proceedings and are. Vital to the contmued effectiveness of

our program here at Oneida.
The program we operate at Oneida is very successful. This success is based on the
cooperation of state and Iqcm authorities who are aware of the program and actually loOk to us an
~dditional;POSlllvereso?rce for aiding families in trouble.! However, there are tIme w,hen the
pro vIsI011: MICWA are not followed. Currently under ICWA, failure to follow ItS reqUIrements
Isgrohnds for vacation ofthe court decree grantin~ custody.

'ONElDAINDIANCHlLD WELFARE PROGRAM .
<The, Indian Child Welfare Act provides tile Oneida Nahon ofWisconsin with a valuable
resou,ce for malntaimng contactwith young~ribal members and their families and reta1l1ing tll~m
aspartoftheir'commumty. The use of the prOVISions of the Act has allowed us to place
hundreds'of children in Indian homes, either permanently or until their plU'ents were able to car,e
forthefiJL!;
,,'
' .."
"
. i,
•

>1~theperiOdbeginnmiih1990

Oneid~iNahon

tmollghJune ot1996, llie
mtervened in
caseslllvolving 3360neidachiIdren. Every on\(ofthese children was enrolled or eligible for
enrollI1lent withtheOneidaNation: Over 90% of the children mvolved in these cases were
victtms of abuse and neglect. Less th~ 5% ~fthese cases were voluntary, pnvate infant
adoptions (the area of concern leading toprqposed legislallon in the last s~s~~~n).
.> . .
,:._,.<
::,.,.:,:.::'.::""',::,:,,:-:~,

The Oneida Nation currently has ~evqted~enl1reUmt oqts SocIaIServlcespwgram to
.admimstrahonofIndiim Child Welfare Act cases. Additionally, the Indian Child Welfare Act
program has,two aSSIgned attomeys who.are directly responsible for th,osecases lIl~olv~ng
IeWA.
.
, . .'...
,"
.

iii TheOheida Natio~recommendatlOllregai'dinglhe placement of any child which is made

pu,>uant to lew AIS determinedl'by a Board'composed of Oneida Citizens, the Oneida Child
, Protecttve Boar,d. The Board ,is charged with oversight of all Indian Child Welfare Act cases
jnvolvlllg On~ida children. It IS the duty of t~e Oneida Child Prolechve Boa,d to lIlforrn
themselv~sregarding all Indian Child Welfare cases, and make appropriate deCISions r~garding
the piacement of Oneida children; utilizlllg lIlformation from the Oneida Tribai social workers,
the ()11eida attorney,as .w,ell ~ state and ~ounty SOCIal workers, and the g?ardian ad li.tem (who is
he attomey thatrepresentstlie best interest of the child).
'CUrrently, it is the Oneida Natlonpolicytointervene in all cases involvUlg Oneida
hiidren:'An Oneida child isa child who 'is one-fourth Oneida and is eitherenr,?ll~~ ,or the'

3
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biological child of an enrolled Tribal member. The 8nei~a Nation dq~s not llltervene incases "
where the child does not meet these requirements.
. "," ~ .
.
In t/)e peri~~frorn 1993t/)rough 1996,. The On~ida 1'Iatlollreceiy~d inquiries regarding
ehildcustody proceedings myolving 271.childr~n. Of those 2?.l, the Oneida Nationd~clined to
mtervene in 159 cases, because we were unable to conclusively determine whether those children
were eligible for enrollment. We declined to intervene in an additional 18 cases on other
grounds.
, I · ·

Once the Oneida Nation deterrnmesthala child \s ellr0lleQor enrollable under ICWA,the ..
Oneida Child ,Protective !3oard gathers as mU~h mfonnation as possible regardillg the Situation '
and makes an inforiped decision that It deems. to be ill the bestmterest of the. Child, The. Oneida,
Child Protecllve B011rd, t/)rough its attorney, then recommends to the Court the course of action it
bel ieves to be in thel, best imerest.()fthe, child iny()lve4'. ,Ultlmateh",it is, the court that makes the
detenninatlon on placement taking mto considerallon all the mterests of the parties inVOlved.
I

It is importalVto note .that the vast mllJonty of t~ecases in which the Oneida1'l~tion is a
party mvolve childr~n who are placed out their hom~s by,state authorities. These''Children are
generally a little oldfr aI)~ qUite often they are vlc~ims 9fabase and neglect Many ()f them have
special needs. Our 1urrent I~v.: A program allows us to gtve many of these.children. t~e stabilitY
they need by placm them wlthm our community and keepmg their lles to their families. It also
allows us to pro~i.delculturalluw\ented serY.1ce~ ~y.l1.ichgreauy bellefit many of thesefamilies.
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The propose4ame~.qrnents weredraftedin resp()l1seto.concems in..the adoption
.....
communityregardin~ alleged abuses of the Indian Child Welfare Act. These concerns generally
fo~~s on PriY~tc adoftiqn~.~nd the.n~gativ:effe~t~.thatthe Il1dian.Chil~ Wclflll'e J\cJhas 0 11 the
ability of pro~pectJ flll'lliliesto a~()~t(~r,glan ,~h,lldr~13~ollgh thepnvatelldopll()11 process.
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The concern~ raised m regard to voluntary, private adopttons relate to the perceived
ability of an Indian ~ribe to become involved and remove'children after an adoptive placement
has been made. Recrntcases focusin.g()n Tribaljntervention incases aft~rs.uch a pli!cement has
been made have ma~e he\ldlines ap,d last year spurr~~draft.legislation which would render the
Indian Child we'faT~ct

~eanmgless ..

","-, ,..:.'

iI.

."

, _ . '. .

,'

In a,n eff~l'\t9Ilddres~the. concerns ,of lIdoptl.ye P,,!~e!1tsanl\ ladopllonagencle~,}egislatlon
was draftedal~d Intro,duced byc:ongressw,omaI1rl'Y~e thllt would have limited Tribes; ability to;,
l1Itervene in cases w~ere a child's fa.milY was not"cuit\lraIlY' Indian"UnderJast year~s ~raft. . ,
legislatIOn, the deterryullation oflndlan status under the Act wO\lld be made by stat~ authorities,

t

st~.!e l

g
several .
. ,uorn.ey.s.. .G.ene.r..a.. l..,OPP.o.s....e.4,'. C.o...ngr.e.ss.w.,o.m...an's
,
p.'..ryce's le. . ,i.s.latiO!1.'incl\ldi.n.g
the Attorne¥.Yenerai ofWis~pnsin: }his legis!l;\tI09 w,\lSalsooppo~eq by the ~isconsin~tate,
Bar Board of Govern rs.
4

;',(;,iVirtuaUyevery Triklnthe United.States1ook a. poslti.on agllinst the legislation.
d\\,ever,Tribesrecognized tlleneedlo,address me perceived problems with the Act, anq till:.'
CAL proposaL was' drafted atameeting ofTribesthaltoOk place in TUlsa, Oklahoma lo)une, .','
PROPOSED~MENDMENTS TO THE INDIAN CHILD WELFARE ACT

:' •.. . 'The proposed amendments to the Indian Child Welfar: Act are based on .a proposal first
$Ubnlitted last year by'the Nallonal Congress ofAmerican Indians (NCAI).. Oneida Nallon
representativesacllvely participated intlleNCAI discussions ofthese.proposals and have
continued to work with a national group of adoptIOn attorneys and Tnbal representallves to effect
'positiVe: amendments to:ICWAwhich will benefit all parties involved in child,custody
proceedings..
::it~:)'"

The proposed amendments do address the perceived problems with ICWA while atthe'
time strengthemng the position ofTribes. A short explanatIOn of each ofthe proposed
.cllanf~esfol:lo'""s, along with a brief explanation oftlle rationale behind the change.
NOTICE TO INDIAN TRIBES FOR VOLUNTARY PROCEEDINGS'

The proposed amendments inClude a provision which would exten~ the requlremen:'of,
noticelo a child's IndianTribe III voluntary aswell as involuntary proceedmgs. '!t. also clanfies
.what should be inclUded in the nollce so a Tribe may make. an informed deCISion on whetherthe
child is a member or eligible for membership.
-

.,'

".-"!i'

Currently, notice IS e~plicitiy mandatoryJofiinVO!untary child custody cases. only., A
common problem many Tribes have .encountered in volumary cases was that the Tnbe would :
mO\lelomtervene after'.a.child had been placed in an adoptive orpre~adoptlve hOme because It
learned ofproceedings late. Extending the notice provision to vOlunt~ cases would allow,
.potential adoptive parents to know right away whetheran extended famtly member and/or the
Tribe has an II1terestll11he child. Itwouldals,o expand the pool of potential adoptive parents
•,because frequently the Tribe knows of adopti\i~or foster families that the state. and/or pri.vate
adoption agencies do not.. Finally,.theexpanded notice prOVISion combined With a. deadline for
mterventlOn combine to definitively address concerns raised about ICWA by creatmg certainty
lor botll i~a()pt:lve parents and Tribes.
'Ii'

TIME LINE FOR INTERVENTION

Included in the amendments is a {rovision that places a deadline Tribe intervention in a
volluntary P1ro(:eedirlg ()ll(:e it receives valid notice; If a Tribe did notmtervene within the time
iOSiesthl:ri.ghl: to interVene mthe, proceeding.
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be,:au.se ,of IIhe possibility that the child maybe morelikeiy to keep ties with
One of the criticisms ofICWA is that Tribes Intervene mcases after the child had been
placed for adoption.' However, the most common reason for a delay in mtervention m'voluntary
,~asesis tlie.lack ofnohce to the Tribe. Byextending the notice requirement andpiacinga
deadline for when the Tribe can intervene, all parties have a more definite understanding
the case on placement of the child;
CRIMINAL SANCTIONS
This provision Imposes criminal sanc.tlOns on,attorneys or. adoptIOn agencies that
know1l1glyvlOlate:the Act by encouraging fraudulent misrepresentations or omissions.
This amendment will help. deter attorneys and adophon agencies from failing to comply
with ICWA. Many of the problem cases that prompted the last year's proposed legisliltion in the,.,.
House started bec~use of koowing violations of the Act. This amendment directly addresses this

C

~~~

WITHDRAWAL OF CONSENT
i
This proVision places a time Iimitfor when a parent could withdraw his or her consent to
a foster care placerttent or adoptIOn. Currently, a parent can withdraw his or her consent to an
adophon until thetdoption is finalized. This change would. place an additional requirement that
the child be in the adopllve placemenHor less than 6 months or less than 30 days have passed
since thecommendjement of the adoption proceeding:
There is SOnle perceptIOn that many of the problem cases began when the biological
parents withdrewt~elrconsent to the:adoptioniunder:ICWA.1t is importantto note that the issue
of withdrawal,of c~nsent occurs in non,lndian adoptIOns as wel1 as Indian.adoptions, but this
amendment will prrv,ide -more clanty for when an Indian parent can withdraw his or her consent::
to an adoption,
•
-

I

ApPLICATION OF ICWA IN ALASKA

'"

This provislon wouldiclarify that Alaskan villages are included in the definition of
reservatlOll.

I
\

OPEN ADOPTION

Ti;is provlsi'.lon allows state courts to provide open adoptions where state law prohibits
them.

WARD OF TRIBAL COURT'

Shal1teta~~e~~~~~:~:~~;~~i~:~~:::~~~~i:~~~.WIW

>;i,,,,,::Tlhls provision clarifies thallheTribe
wards of the tribal court fol1owmg a trans er 0

DUTY TO INFORM OF RIGIcITS UNDER ICWA·
This amendment imposes a duty on attorneys ~~d public and private agencies to inform
parents of their rights under ICWA.
,
.
' ",
d ICWA cases is low, many of those cases began
Although the number of fiercely hhgate, ,
u der ICWA in the beginning of the
bel:au:seIUUllllll parents were not mformed of their~Ights ~ of whether ICWA applies m the

?PlroCI:edingo,sf't~~i;a~::g;h:o~:da:~~;~::i::~ezec:ilve

input on the initial placement

TRIBAL MEMBERSHIP CERTIFICATiON
. to mtervene in a state court proceeding be
This provlsl~n reqUlr.es that any m.~.llOnthe child's membership or eligibility for
acc,omlpanied by a mbal certification detal mg
'ml:mloership pursuant to 'lriballaw or custom.
.'
.
T'~m that the determination of whether a child is
This amendme~t dlfCct,lY respondS to ~~ ICI will-detail the child's relationshi p to the
for membership is arbllrary. Th.efycerht~ca:l~i~d'S me~bership'or eligibility for
and require a cou,rt document certl mg e
CONCLUSION

, ,.
.,
\'Iant for tw~ reasons, These amendments
This proposed leglslat.lOn IsextremeZt Im~~he concerns of those who feel the Indian
the willingness of Indian Tnbes to a ,res rtanuyc these amendments which are now
Act does notwork. But mosllmpo
, W' believe that the only way to deal
you altemptto meamngfully addres~ thOs_~lc:C~~:~;'pro:ide more secufity for prospective
this Issue IS to propose amendmentst a;ui~articlpation of Indian Tribes where It is

pare;~e:~~~~:~~:t:~O~I~:~~greq~irin~that Tribes be noticed in votuntary
ap!lroIPWlte. and that placing a time limit on Tnballllterventlon.

Some statesjprohibit a court in an adoption decree from allowing the biological parents to
maintam cOlltact willh the child after an adoption IS finalized, even if all the parlles agree. This
provisIOn would supply leave this option open, making adoption to non-Indian families more
7
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Iwould like to stress'that presently"the Indian Child,WelfareAct works,very well when, it,
understood, respected, and all parties cogperate ill deCision-making ,and planning. However,
Improvements can be made to enhance the Act as it exists, to prQvide more certainty to all parties
involved, most importantly for the children whosdnterests it is meant to protect. I urge you to
recognize the success of the Indian Child Welfare Act of 1978 and the positive impact It has
made on'lndian comlUunil1es and in the lives ofIndianchildren by passage of.these amendments,
which·serveto make the Act stronger.: " : "
IS
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r.Gqairman ,and Members of the Committee, l' am Albert Hale" •President of the
flYflJ9Nation. On behalf ofth~ Navajo Nation, AII1,erica's l~rgest Indian Nation,
apprieci~te this, opportunity to present our, vie\\,s and recommendations
arding:flmendments to, the Indian Child Welfare Act (ICWA). ICWAjs a
erfu!mechanism for assistmg the Naviljo Nation in preserving our future and
ll1~able resource, our Navajo chil~ren;:~CWAi" playsr-a key role in maintainit;lg.
~N"avajoculture, language and identity byensurmg that NavajO children are
g\r~II1?Xeq from the Navajo,Nation and NavajO families, Ourissyes and
?pc~~nsresiilt 'from;.ourunique position of beingIocflte~:inth~ee. states and
vt~~iP~g.actIv~ICWA cas~sin every ]l1nsdiction withii"t t,htl pnlled Stat~s.

~~~v~JoNation:extends, mtothest~tes

ofAnzomt, '. New MeXICO, and Utah,

richspM~an area of 17 .5 million acres and serves as homeland to ()ver 250.0QO
~yaJo ctiizens. By American standards, we are the poorest ofAm~rica'sl}lral

8

8or.Theaverage American unemployment rate is 4-.,8%. On Navajoland' our
nempl?YlI1en,t rate,is 38% to 50%,depending upon)he sea~(m: ()ver 56%; Of ,the"
~v~jop~ople live in poverty whose per capita income averages $4.106,<Wbi~h is,
~~sJhan ,1/3 of the average wage earner's yearly lllcome outside Nav·ajoland.
In,Iheh()lIles of our Navajo familifls, 77%lack/plumb1J;tg, 7'2%Iac~adequate
c~e~<f~ciliti7s:76% 1~9k tele~h8Ile . services, 'and' an. equally' high persentage
~i~lectfi.cgy;However;we are' a; rich people with a distinguished heritage who
veendured attacks upon our sovereignty, language, culture, religion and
Hies:
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NAVAJO CHIJLD WELFARE
The Navajo Nation Social Service Division advocates on behalf of the Navajo
families and their children, Their primary function is to preserve Navajo families
and assist in social issues including adoption and placement of Navajo children,
In 1980, the NaVajO Nation Division of Social SerVices created the NavajO Nation
Indian Child· Welfare Act Program in response to the enactment of the "Indian
Child Welfare Act of 1978"0 The staf£of five has grown to twenty (20), of
which six (6) have their Masters of Social Work credentials, and the remaining
hold bachelor degree credentials in SOCial Work or related fields, The staff are
located within NavajO COmmunities in the' states of New Mexico and Arizona.
These Navajo soCial workers COver 27,500 square miles to reach the clients. The
program serves all eligible )-J"avajochildren and families throughout the United
States as well as MeXICO and Canada.

casel~d

The Navajo NatiO(n ICWAprogram currentlY.provides services to.a total
of five-hundred and thirty-Six (536) children. Of this total, forty-two (42) are'In
permanent relati~e placements at no cost, with legal guardianship pending;
twenty-one (21) are in permanent guardianshjp placements without cost; eight (8)
are in. pre-adoptibn placement without costs;' seventeen (17) are available for
adoption in state! foster care; and four-hundred fOrty-eight (448) are in state
foster care. Curre,ntly, there are seventeen (17) NavajO licensed adoptive homes
on the reservation~ Within the past six months, the ICWA program has made Jive
placements without adoption subSidies.
INDIAN

I

CHIL~

WELFARE AMENDMENTS

j

·1

The Navajo Nation wishes to emphasize three areas to ensure the ICWA is
by' stll.tes and that. the' child .' protection systems within
implemented
Indian nations ar~ equipped' to protect Indian children. The three areas not
addressed in Senafe Bill 569 are:(I) the clarific~tion of voluntary placements and
termination, and the time lines a tribe intervenes in state proceedings; (2) the
inclusion of
TitlejIV-E
fOurts. funding and/or language; and (3) the judicially-created
exception
in state

corr~ctly

1. Voluntary placements and voluntary termination, and state court
;n'....

ntl~n .1

.

.

The Navajo Nation supports S 569, sponsored by Senator John McCain, on the
condition of clarifi~ation of two major items: voluntary placements and VOluntary
2

.
. andthe time lines
'(. within which a' tn'b e may intervene m a state
moceediIlg·
,
!',

nc'}
13( ) and (d) that reqUIres the Indian
S, 569 proposes a new Section ,I ~he croceeding, and that the no.tlce must
child's tribe must receive notice ofd' p h'ld's tribe to verify apphcatlOn of
contam mformatlon to allow th~ Ind~an l~n~uage m Section 1924 to make
the ICW A. While the proposa a sWA roceeding a cnme, pumshable .
frauctulent misrepresentatIOn m an IC
~Ulrement that the mformatlOn
by fine and Impnsonment. the~e ~~t~~ ~~ compiled m good faith or after
contamed m the SectIOn 1913, ( ~
tons are important, there are many
.investigatIOn. While the cr~m;na St~~ ~ay be prOVided to a tribe through
situations where erroneous m o~; ~alth investigatIOn, which does ~~t nse
I affect both the tribe's ablhty to
ovefSlght, error, or lack of a go
to fraud and which would negat~~ ~ether the tribe will mtervene m the
ctetermi;e the child's
cal Importance that a good faith
state
court proceeding.
investigatIOn
be made mtoItthiS
e,m~0 ~~t~on required by the SectIOn 1913 tf)

enroll~ent ~n ~

notice and furwarded to the tnbe.

.

'0
'.,
sets forth time lines within whicha tnbe.
The proposed Section 1913 (e)d'
While each of these time frames refer
rna .intervene lOa state proce~ mg.
'tervemiit is not clear what thiS.
to.. :. J.h.e. tribe filin.g a noti.ce of mtent.lto mrequireci '.forfiling the notice of
. .reqUIres.
"'Where'localcounse
. . '"simp1"
. . .. .. ' . . ' IS
lar difficulties since
y finding
.
notice
intent,' these time lines present pa~~~~ the 30 days allowed, let alone
local counsel may take lon,ger , " case staffing" Or contract ,approval,
determination of ICW,:- a~phc~bl~~Yid 'Bureau' of Indian Affalfs ap~roval
with local counsel (which ~s sUi~us involves time f!:ames not within the
under 25U.S.C.~ection,8an~ .., is section merely require~ astatement
tribe's control). AlternatIVely, lith h t it intends to intervene, Without
from the tribe's ICW,:- prograIn. t a be ossible to meet the proposed
further procedu,ra,lreqUlIement,It
onPthe adeq/lacy and
statutory' time hnes. However,dePbeth; 30-day time line may st,lll pres~nt
the mformatioll recelvedby thetnll~ent eligibility of the Indian child.
difficulties in dete~mngenro . e notice of inten~ to. int~rv;neonly
ClarifyingJanguage dlrectmg ~h~t:abe submitted by thetnbes ICWA
req/llres asimplestlltem~nt wr~~ A f~ombeing deprived of any meanmg.
Progtamis ~eeded to prevent ,.' '. . .•. .
""'.'.

e~J[n

a~curacyof

.......
.
..•. d that the term "certificationasusedm
Th.e NavaJ'o Nat.ion
isalsoconc:eme . ....
artificial barrier 'in some
' .. ' . ..
b used 10 Impose an
. .... . .' 0 'ng;
: 'the
addendum
. e th·
,.
states may
pOSSIble
at some
, act officiously by requm
jurisdictions.
It ismay
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that. a particular state form be used t9 ,meet ~tate evid~ntiary standards.
?"hIle .the pro~o?ed, amendment can be read to mean that this certification
IS a tn?al certificatIOn, language clarifying that it is a tribal certificatIOn"
which IS required~ without the peed for further .evidentiary authentication,
could greatly mmllUlze theoppo1\\1nity for later nusunderstandings.
.
Whatever changes maybe proposed ~o the Indian Child Welfare Act it is
impo~ant ,to :e,mem?er, that the ICWA was not .only enacted' top;eserve
Amencan . Indlap Tnbes most precIOus re~ources-its members, but also to
prevent the. type; o~ ~lienation ~xperien<;ed by Indian children who were adopted
by. non-Indian fa~lhes .before ICWf. was adopted. During il1fancy and in early
childhood, an !n~lan chIld may a~apt toaP<ib~ accepted by a non-Indianfamily.
However, later many of these children face Jhfficulties in self-identification and
adaptl?n. Wh~t may have started out as a "goqd"intention .becomes detrimental to
the child. Wh!le m,-!fh has been said about children and parents, both natural and
ado~tl~e, It ~s ~xt~emely critIcal to be. mindful of the .long-term effects~f
depnvmg Indian children of their heritage.
nj

The. Navl,ljo~.a\lOn,subj~ct to;.the above issues, believes. that the proposed
am~n?ments W!p, helpclanfy, the IeWA.. Although some of the concerns of the
NaYllJo Nation .1]I1ay require further statutory Jangllage, the majority. of these
Is~uesmay .be ;addressable through report, language. The . Navajo Nlltion is
prepared to assisll the Committee in drafting legislative history to address these
concerns.
.....
.'.
I
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To receive Title' IV-E money,a tribe must also enter into agreements with states,
with a state "passingthrough these funds"to thetribe~Becauseof the difficulty in
establishing'these agreements; tribes often rely'on; the Bureau ofIndian Affairs
("BIA:\').Currently, only '50 of the' 558 federaIlY',recognized tribes receive any
Title IV-E'funding. This does notinclude administratIve, traming'or date systems
funding. Therefore, the NavajO Nation recommends direct funding rather than
tribes entering into agreements with states.
Tribes currently depending onBIAfunds have f()utidthat BIA hasno money for'
funding permanency planning as available in the Title IV-E-Adoption ASSistance
program." In FY 1996,' the total number of substitute care' placements that, were
subsidized under the BIA Child Welfare Assistance program was 3,400 with
approximately 60% to 70% ofthose children estimated to be eligible for Title
IV:E services. Even'then; 301 children were placed in non-subsidized homes last
year. This also illustrates an inadequacy oLtheBIA fundswhh;;h the Navajo
;Nation would strongly.encourage Congress to.correct.
f1::

I~';i994,presldentClinton signed into law P:L 103-382, Multiethnic Placement
Act;'whichwas motivated by the large nuniber ofrninority children awaiting'
foster' 'care" and' adoptive homes. It was . designed' to prohibit agencies· from
denying or delaying foster care and adoption placements based on race and
ethriicity. The bill ",was ,controversial' due to the concern that state~ wouldpl~ce
needy children hurnedly, without good cause in an effort to avol~ losmg Title
IV-E funds. Not surprisingly, the bill contamed no provlsionregardmg efforts to
recrUit minonty foster and adoptive families.

~1

2. Title .IV-E funding
'al1d!or
langu~ge
I
.' '
.
I
_.:
-" ":,~
. - ',
Title IV:c~ of th~ ,~ocial Sequrity;Act, Foster Careapd Assistanq:,c is .an openendedentltlemen~.programprovIdmgfederal funds to states for foster care and
adop~lOn assistanF~ programs. I~ c· is a federally~flll1~edreimbursemeh(program
that IS based on~hglble populattO!1for foster care adoption subsidies from Title
IV~E of the S09al Security Act, Foster Care and Assistance;!t has. been in
existence since 1.~80 and has 0!1lybeepavailable to states through matching funds
to support adop~l?n and ~osterc~eservices. Although this funding was intended
to s~~e all elt~lble chIldren m the Untied States, the legislation lacked a
provIsion to cover: a ~lass of children (Iridian childrep) livillgin tribal areas. The
statut~ overlook~~ tnbal goyemments and children placed by tribal courts in
rec:elvmg the ent~fleme!1t.1hlsjssue,has neglltively impacted the,ability of Indian
chllil~n to ~ecur9 a s~nseof permanency after, being .removed trom their homes,
espeCially sillce ~optlon programs are under funded:
'
4

Presently,. many unsubsldized'care homes are established within I?dian. Nations to
avoid leaving" children in harmful situatlons. These: unsubsldl~ed homes are
indicativeoLthe good wilLof a farnilyin the comm~mty who w~l c011lmltthelr
personal resources, time and home to a foster care, legal g~~dlanshlp, or preadoptive placement for a child: A vast maJority of, these falUllIes find that thiS IS
stressful ,and sometimes unworkable after a penod of time, .esp~clally when
considering the numbers of Indian families on tribal lands who lIve m or close to
poverty.
Currently, the Navajo Nation Division of S?cial Services has 297 children, in nocost relative care settings. Of the 297 children, 257 arem foster care .on the
reservation and 40 are ICWA placements for permanent relative guardianShip
and/or adoption.

5
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manr hourspf int~nse and~motlonal debate .the tribes, in the op!llIonof most" acc0l!lpl!shedthis
very difficult iask; Below Iai.s~uss the sp~cific proposal~ putXl'rhi~rthetri~e~iandei<p(amJ~e
contextand the difficulties experienced by the tribes m ~.Isa.'
.. ' ; : . ;
.,
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JI, INTRODUCTION

900 d mornmg Chairman CampbeIl,

Vice-Chairman Inouye, Chairman Young,
Itepresentatlve MiIler and distingUished members of each Committee. I am W.
!'on Allen, Chairman of the Jamestown S'Klallam Tribe and President of the
j'latlOnal Congress of A.J:'encan Indians (NCAl). As the oldest and largest national
~rg~nlzalton of Ind,an tnbal governments and Alaska Native Villages, NeAl is
vedlCated ~o advocatmg on behalf of the interests of Our member tribes on a
\nynad of Issues mcluding the critical issue of amending the Indian Child Welfare
{\ct (ICWA) of 1978.'
'

I

~ ~rst want to;:~e for the record, Me Chairman, that the NeAl has always",

fdv~catw' Ulat ICWA works weIl in ,ts current form and, desplte.some highly

~ub"clzed cases: contmues to work well. Nonetheless, smce May, 1995, when
\hen-NCAl President gaiashkibos appeared before the House Native American and
Insular Affairs Subcommittee and testified in strong opposition to proposed ICWA
fmendments', NCAl has been mvolved in the debate surrounding the ICWA and
9fforts to ~mend the Act. In June, 1996, Indian tribes from around the nahon
9pnvened 10 Tulsa, Oklahpma, tp try tp hammer out reasonable, appmpnate
~hanges to strengthen e~lsting law thatlprovide mpre certamly to adoption cases
rVOIVI~~ the ICWA while preservmg and protecting tribal sovereignty. After

'25 U,S,C. §§ IQUI·GJ (I97X).

ll-{.R. 144g. tile ".llldiHl,l Child W...:II:,rr.: ACL AmclH.lmellls of J 995" Inlro<.!l.H,;cd by R"':Jl.

Deborah Pr''':c",: (1{·OI-lJ, und cU-;';PUll.~QJ\;d by

8urton(R.IN).

I

'

n'

••

'

,

Rells. (iCfllhJ S(llol1lol\

CR.NY) and Dan

......

Any diSCUSSion of the ICWA must be grounded in those fundamental prillcu,ies which underli~
federal Indian iawand policy. Since the earliest days of ~urrepublic, Indian tribes have been
considered sovereign: albeit domestic, natIons 'with separate legal and political eXistence. Along
with the states'ane! the federal government, tribai governments represent [00 enumer~ted .
sovereign entities mentioned in tre U.S. Constitution. As a result,ofConstlt~tlonal mandate,
hundreds of duly-ratified treaties, a plethora offederal statutes: an.d c1ozens,}:l(semillal federal
court cases, it IS settled that Indian tribes have a ulllnue iegal and political relationship with the
UmtedStates. As the Supreme Court itselfhas determined, this relauonshipl~ grounded in the
political; governmerHo-government relatl.~~ship and is;not race-based. •
Inreturn for vast Indian iandsa.nd resour2;'~ ceded tothe Umted States: the federal government
made certaill promlseslo. Indiart\ribes Induding the protectloDofIndian lards from
encroachment, as well as Dioimses to provide on perpetu'tyvanous goods and servIces such as ,
health care, education, ho'usmg; and guarantees to the continued right's of self-determmation and
self-government. In addition to our mherent sovereignty therefore, Indian tribes and Indian
peopie are to benefii'from the federal government's "trust responsibility" Thisresponsibility
eludes simple definition but is grounded in the overSight and trusteeship of Indian lands and

NeAl R~soiu(ion # JNU-97~OG9, .s'uPPol'ljv'j"/CIVA Amemil/ll!l/u: N./? 1082 alld .'oj. 569, odoplCd by the
NeAl General As:-emhlv on JUIlt: II, 1997 at the NeAl mid-year conli::rcllcc In JllllCUli. Alaska.

J

, See Morlon v, Moncar" 417 U,S, 535 (1974).

I

I
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[ also want to state for the record that pne week agotoday, the NGAl member tribes adopted a
resolution that supports both H.R.I 082~n~'S.;569, !be/J!diQlIChiid Welfare Act Amendments of
/997.' With the adoptIon ofthis'resoluilon;ihe over 200 me';;ber tribes of NCAl, representing
over85%oftheAl)t;';lcan Indian and 'AlaskaNative populatior, have concluded that if the IC',VA
isiobeal11end~d by Congress, It Sh,ould bedonelra way that not only strengthens the, A,.ct for.,'
e~eryone irivo'lved,but moreover, protects tribal sovereIgnty mcludjng the nghts ofth.tribe t9
care for ItS children.
'.
'
..
'
II.. FUNDAMENTAL FEDERAL INDIAN LAW AND POLICY

Thru Alftlilllcd Tribes
JoeG~tc;.;l,

f.nadarkoArea
M<:rlcBoyd
$lcuFoxTribc'

I~ould also like to thank both Cha'{men for responding to the concerns, of tribal, governments
over t~ei)ossibl~mtroductIPn of amendments to the lCWA ,nthel 05th Congress that would '
dimmish the mteri~oftheAct;;: protecting Indian children from illegaland unwarranted adoption
outside their tribai comrriillljtle~: NCAl appreciates th"~ffortsof,boti\C;o;mmlti~esi~fraftjrili '
legisiatlon that mcorporates changes to the ICWA that'the Wibes"agreed 'to Just over one year ago
in Tulsa.

no
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resources by the UnIted States. Using anaiogous common iaw pnn~ipies oft~steeship, the trust
, responsibility has been determined by federal court~ tob~ sl.mi\ar tothehighestfidu~iary duty:
owed.a beneficIary by a trustee.
In ulldertakingthis obligation,the United .St~tes!llrou,gh}heCongre~~has assumedrespon~ibilifY
for t.he protection oftribe~andlndia~s. This.trust responsibilityll)clultes prolection oflndian
resourees and as.lhe Congress recogmzed in lhe 19.78 Act Ilself. there pernaps ,no more
precIous; Vital and valuable resource .to Indian Iribes Ihan.tneir children. s
.

'S

Ill. 'INTRODUCTION TO THE INDIAN CHILD WELFARE ACT

Pr<ltCiottneintegl'IIY of Indian families by
cus:to,c!nlfoc:eeclinlls lI~vo,lvillg Jndi.an children.
prclce.edings initiated by the
and the..child is a tribal member or eligible for Iribal·
Il)~:k~~:~~i~;~~,~n:. ~~':~:( e:SI8l0",:nes ITlIn!mLlm standards for placement oflndian children. and
pi
for
in foster care and adoptive homes. The Act provides
mechanisms that allow a tribe to participate In the proceeding. Including: .

biologIcal parent to request a transfer to tribal
the transfer byan objection.. Also, state courts
wh,etllerorl)ol,lranlifel(is. appn)priate and.can .decline to transfer for "good·
ha',e Ifrel~ulmtliy lleclim~d to transfer when the Iransfer Petilion
forum would be inco.nvenient

C. Preferellce·.- in keeping with .the title of the Act, ICWA establishes preferences

placement of Indian' children ~ith extended family members. other members of
ch!~~.'~, tribe•. or,other Jr;1~ianfamilies.

surro~~ding the ICWA has lIl~lu~~d)nany misstatements of law and innumerable
of fact. One fact that IS rarely heard is that ICWA contains a "good cause" exception
piacement preferences. AccompanYlITg BIA guidelines icjentiiY situations that establisn
JG «< ~:UU,"","u,.. l1ol to follow the preferences: the wIshes of the biological parents or the child; the
nee.ds of the chilcj; orthe unavaiiability,ofsultab!efamilies meeting the
prefe"mc'e'cldteriaa~,er ~diligent sea~ch.
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IV. eYRE l04THCONGRESS

sanctions for the deliberate evasion of the Act. the lribes have proposed formal notice

r~qulr~m~nt~ to thePP!~rtiallyaffected tribe. aryd t1"1e Jimlts fo~tfil:>~1 intervention .after such
notice IS received.

During the 104th Congress,arnendmentswereproposedto the ICWA that ",ould ha~
eViscerated the act andslgnific~ntly harmed Indian tribal governments a~dlndian child~en.'· Th~"'
ICWA ~men?ments. COntamed 10 H.R; 3286 would not apply to foster care and child custody •. ,,(
proceedmgs If the birth parent does not maintam a "significant affiliatwn" ~ith the tribe. That'.
de~emunatwnwouldhave to be made by state authorities; nottribai authorities.. H.R. 3286 was'
ultimately approved by the House.
. "

ltwas anticipated that, taken together. the Tulsa Amendments would significantly strengthen the
Act and minimIZe the "retroactively applied" situatIOns mvolving fraudulent practices by adoption
attorneys"J\sag~neral matter,~xpanded notice prOVisions combine(j with deadlines for tribai
~ntionmake significarytstrides maddressmg con5ern~ about the qertalnty ofintervenllOn.
a~~ndl)lent IS more fully discussed qe,lp'r,

s~ate

H.R. 3286 was then referred. to the
Finance Committee. However, before the Finance .,
C?mmltteecould begm consideration. the Se~ate Committee On Indian Affairs (SClA) stripped .•..
Title III and s~bsequently held a heanng owtnbal proposals to amend lCWA. These proposals'-' ,
known as the Tulsa Amendments" • were d\,veloped at the 1996 NeAl Mid·Year Conference. iri'
TUlsa, Oklahoma. and were subsequently mtro~uced by then-S.CIA Chairman John McCam (R- .....
AZ). Senator !"lcCam was ableto gampassage.ofthe bill in the Senate, however, the bill did not
..
.
come up for a yote 10 the House before the I04th Congress adjourned.

Th~+~I~~ kri~ndments

proposed that timeiy and substantive noticeco to the affected tribe at the
ea'rliesl possible stage would mmmuze the possibility that a tribe wiII intervene "late" in the
proceeding. Tpis,provision would extend thenotlqe proviSIOn to voluntary as well as mvoluptary
pr?Ceeding~. and clarifies what shR,uld be inqiuded. In ~he formal notlce.d?CUment so lhat a .tnbe
can mal>e a fully infprmed decl.slon whelherthe Chll<!, IS a member or eltglble formembershl~.
Currently, notiCe !S mandatory In iryvoluntary .cases only. One of ~he problems experi<;nced In
vo.!unlary .cases IS lhat, tribes have moved to ,ntervene after the .child had been PI~ced In an
adOptive or pre-adoptive home bepause It. re.c~lved late an.d often Inadequately descnptl~e not~ce.
Extending the nottee provIsions would allow potentlal.adoptive parents to know Immediately tfan
extended family member and/or the tribe has an interest In the child. Such notice would also,
'
(Urther a goal all parties can agree on: II would expand the pool of potential adoptive parents
because frequently the tribe knows adoptive or foster families which the .state and/or private
adoption agencies are not aware.

V. TRE "TU~SA AMENDMENTS"

,

.'.

I'

While in TUlsa,i tribes met with organizatwns and adOPtion attorneys to address concerns
e~pressed by t~e sponsors of the House bill without violating either fundamental pnnclples of
tnbal soverelgnjty and governance or the ongmal intent of.ICW A. As a result ofthis meeting
legislation wa~ prafted that effectively placed.r~qUlrements ort all parties in voiuntary proceedings.
These alternatllre amendments signified the wlihngness of Indian tribes to. address the specific
concerns oftho1sewho feel that ICWAwas"unfair" in.ts application. More importanti , the
y
amendm~nts m~anmgfully and substantively addressed th'e concerns raised about.the ICWA.
Those 10 Tulsa felt that the proper way to effectiveiy handle those issues was to' propose
amendments thtt would actually provide more security and certainty of consequence for
prOSPective adoptive parents and still allow for meaningful participation of Indian tribe~.

2'~,Ji~~q~~,forTri~al Intervention
[ritllrid~~'i:ithth~embellished notice provisions above. the TulsaAmendmentswpuld institute.a
deadline for tribal intervention in a voluntary proceeding. The time period would begin from the
actual ryotic~ Of1he pendi~g proceeding.. .lf an .lndian tribe.chooses ryot,to mt,ervene within the
time period,the,n it \\iPlJ!d be preclud\,dfrom mtervenupn m.theproc,;eding,Onepfthe critiCisms"
ofICW':\l\Ias that.ll\dian,tribes were intervening m cases.~fter,t(te child had been placed for,
adoption. .In. those instances when an Indian tribe did interyene"late" in .theprocess. the reason .
most often for the delay in voluntary cases was. the lack of tlmeiy notlce to the tribe and/or.

IC~A

Considermg thelfact thalVi:,,1"li.K 1082 and S. 569 inc:rporate:he
amendment Janguage
agreed to 10 Tul~a. what follows is a summary of theTulsa Amendments, along with comments
• and an explanatl10n of what Issues and concerns they purport to address.

1. Notice to Inrian Tribes forVoluntarYl'roceedings

.,

10 The Tulsa AJI1~l1dm~uts 'l)ro!lOSc:d that the tanH;)1 notice: to th~ tri~ InClude the following' infonnation so lhat
any given tribe can m~ke enli{!.hteut:d. i,it~mnl:d dcci$illltS rfo:~al'ding inleIVenlU)n: the c~,ild':s name a~ld actual or
anticipllted date al1dl)lace:'ofbil:th~ thl: I1tll11es, maidcn namcs. addressc:i and dal~s ofhllth-oflhc Indum porents and
grandparents oqlteth:iJd.::!J.lenl'ln.)~~..'and uddres.ses orth.c ~hild;'s:cxh:ndcd fumiiy.:mcmbershaving. a priority·of: ,'.'
pla~~ent: ifkno~; m~:~~~~ns\yhy the child.lp~X benn l~ldi~~ ;chi.ld; thc n;nn.e:-;,al1di;ld~I"c!(ses, 01: lltc,~)~ICS lotltcstale
court'proccedihg~ th~ 11l:UUC and addr..::>!> of the slate COUlt ut wluch the pnlCccdmg IS PClldll1[!. 01' \~III bc filed. and the
;:llmcand dale of U1C procccding~ tile tribijJ nlriliullUl\, if uny, uf llle prospective .'ld~l!ltIVC p:lrc.:l~ts; tile nnm~ ~nd addressor
~ysociai serviccs of ad~)Jl11(ln ngcl1cy IlIvoived~ the identity vI' lilly tribe lI\.wluch the ch.i1d (II parcnt IS a member; a
.state:mentlhal .a the tfibe n,;ay huvc thc ~Ight to, lut,CI'Wlllo.:.: an,ulql!lly as,~,\1 WlldllC.I' lhcln.~\C, 1'*llds_tq,mtcl'vCI~C or Waive

In T~isa', the tri~es were cognizant that the concerns expressed about ICWA Centered on the
tlmellness and c?rtamty of tribal· intervention and how the Act could be "tightened up" to
mmlmlZe the se~mmgly "unfair" tribal interventions in placement proceedings. There was a
percepllon th.at t,h.e lew A ~s applied retroactively and therefore unfairiy to the detriment of
adoptive familler mvolved 10 adoptmg an Indian child. Combined with tribal proposals for severe

, Tille III

drH.R. 3286. the Adof1"''''

PI'llIllOUC'"

,any rigi,II,I,9 .Int~rvenc; and n sln~_cln,clll lIlat .my ngin 1(1: .IllICrvcl~~.~'(iUJw ;~VlllVCl,llr..lhc Illl~c doc:;'!10J n:sJl(llld In the

oced Smhili.v /Ie. 01/996.

ntanner'ad\vitl1in the tUllC frames rcqulfcd h)'scc-'J.(ln.!,.911(~).
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exerclsingjurisdict,on under the ICWA. NCAl is mindful that it does not intend its
to negatively impact any Indiantribe's rights to exer~lseJunsdictlon under the Act."

fraudulent adoption practices by adopllon attorneys. By extending the notice reqlulrell1.ent
placing a deadline on tribal intervention, all involved would have a more definite unde.rstaoding
the rights and obligations as early as possible.
3. 'Criminal Sanctions

Amendments proposed that state couns be allo,:"ed to approve "open" adoptions
•. .• where protlibited
state law. Some states prohibit a coun in an adoption decree from allov.:ing
maintain contact with the child after an adoption is finalized --- even if all
agree. The Tulsa Amendments proposed that this optIon be kept open, even if
by state law.

Many"problem cases" that have been cited inthe media and on the floor of the House ,?f
Representatives actually began with knOWing violations of the Act Current law doesnotprovide
explicit penalty for such ViolatIOns. The Tulsa Amendments directly addressed the problem by
proposing severe criminal sanctions.'for attorneys and adoptIOn agencies-that knowingly vioiated
the Actthroughencourag,rfgl'raudulent 'nJsrepresentations or omissions by thelrclients. As
the celebrated Rost Case,llmost contested ICWAcases Involve'the Circumvention of the .
reqUIrements ofthe law ---many because of unscrupulous attorneys and other adoption
professIOnals whose economic Interest 'S best served by "avoidinS" the complications brought
~bout by compliance with the ICWA: 'rhe Tulsa Amendments provided great incentive to and
will deter attorneys arid adoption agencies fron; coimseiingthe deliberate evasion oflCWA. .In
cases of fraUd, ~owever, the appliG\'tlOn of the Act, along with tribal interventIOn and the exercise
of tribal rights u.nder the Act, will serve as a deterrent to fraudulent adoptlonpractlces: .In f~ct,
applying the Ac\ will be the only remedy available to an Indian tribe' or'lndian fainily 10 such Ii '
situation,

Amendments proposed that under the ICWA the Indian tribe shall relain e)(clu.,ve
over children who become wards of the tribal coun follOWing a transfer ofjurisdicllon
rom state coun to tribal coun,
8, Duty to Inform of Rights under lCWA
Together ",ith the proposed notice and sanctions proviSIOns. this proposed change tothe lCWA
imposes ~n affirmative obligation on attorneys and public and pnvate adopuon a~e.ncles to mform
Indian parents ofthell nghts under the ICWA. Although the nu~ber offiercely hUgatedIC~A.
,.cases is low, many of those cases began because Indian parents were not informed ofthetr nghts
: under the ICWA at the begmning of the proceeding, The Tulsa Amendments \yould agam bnng
more cenainty to ICWA-reiated cases, and would allow panies to be awa~e of whether ICW!":
the beginning of the case so th~,t, aU appropnate panies can prOVide mput on the mlttal
decision.

4. Withdrawal·ofConsent·

I
Agam addreSSing a perceived "unfairness" in the manner ICWA operates, theJulsa AJnepdments .
.proposed a stric,t time limit within whiCh a biological parent 'can withdraw consent to II foster care
placement or ad,opllon. Under current law, a parent can withdraw consent t~ an adOp!ionatany

pOint until the '<{doptlOn is finalized.

.

L ' :.':.;",.
' ,'
'__, :., ".:'
The percePllonfhatmanyOfthe "problem cases"began whe~ the biologlyalparents Ylilhdrew

",
consenl-to.the' adopuonunder th~,.ICWA can be'deait withh~aC1~on_~~:!ncludingli;~~tatlOn;~ for>"
withdrawals of¥uch consent. It IS Imponant to note that the issueof withdrawal of cOnsent
'
occurs on non'l~dian adoptions as weWastndian adoptions arid the Tulsa Amendments would
provide more ci1arlty when an Indian parent can withdraw consent to adoptions,

Of;U issues and concerns addressed and debated in Tulsa. the provision dealing with tril1al
membershipw~s the most contentio\ls and nghtly so. An Indian tribe's nghtto freely determine
'tsmembers\lip cntena goes to..the hean of self-governance and tribal sovereignt~, Any tampering
ith th~;right. to detennlne tribal members~ip IS condemn~d as unacceptable anct IntOlerable.
CAl was formed in the 1940's in direct response to then-prevalent "Termination Legislation,"
\Vhich sought to end the unique political and legal status of Indian tribal governments and
ss~milat~lndian people mto the mamstre.am. Just as we. did then, NCAI opposes any
~me~d,me';t, any minor change. or any technical correction to any federal st~tute that ,strikes at tile
iIe.a,l\o(tribal sovereignty, as does the proposed change to tribal membershIP determmatlons
contamed in pending legislation.

5. Application! ofICWA in Alaska

,I'"

'. ",'

This proVISion~ouldclarilY that Alaska NatIVe villages areincludedinthe definition of
"reservation'" uilderthe Act. Inaddition,the Tulsa Amendments mcluded a sensitivity to the ',.'
unique aspects ff"P:L, 28G states:" Indian tribes in P.L. 280 states have e~pellenc~dsignJficanl

!
i

. II, In d~IlJsiliont~~(lIllOI\Y pn:sclllt:d ill the ,lnui CO~lrlllI n: IJl'idgl:( It l ~t. A'PP.' 20 DisL, :1996), cel't. d~/;,e~I" ';.,
(1996~; thl:'llldiillljhioIc1/;w;nrfathcr suth:d lhal hc.lwJ hccllnJ\'ISc~ IUCOIlCC,tllllS IllJi':1I1 hcnt3g~ III ord~r to avoid ur~,

.

procedurnl rcquin:l1lhmls \)1' leW1\. lIlld th~I'~I)Y c.'\p~ui\~ Ihl.: m.l0pUllll Pl'i.Il,;~cuing.,

I

I
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The Tulsa Amendments proposed that any 'tribal motion to mtervene 10 a state,coun proceedi~g,
be accompanied by a tribai cenification detailing the child's membership or eligibility for
membership pursuant to tribal law or custom. Agam, with the goal of brmg,ng more cenai~tyto
ICWA-related cases, this proposed change directly responds to the criticism that the
..
determmation 0Xwhether achild is eligible .for membership,s "without objective basis" or.
"arbitrary." The tribal certification would .aiso explam the child's reiatlonship to the tribe and
contain enoughbackgrou~dinform,atlOn so that a'stateauthonty 1~"fuIlYI~f9rmedas tOlhe nature,'.
of the tribe's relationship with the indian .chBd.
•
VI. THE "EXISTING INDIAN FAMILY" DOCTRINE
Another major problem faced b~ tribal governments 10 exerclsmg their nghts under the ICWA 's
the legal interpretation ofthe A~t by the states. Counsln several states have interpreted the
ICWA as not a~plymg to Indian children who have not been 10 the custody of an "existing Indian
family." This s\ate C9Un interpretati9n rem9ves many Indian children fr9m the protectIOn 9fthe
ICWA and from any relatIOnship with the'r tribes. The creation 9f this excepti9n by state C9UnS
can 9nly be mt~rpreted as a deVice t9 circumvent the application ofICWAi~Indianchil~
adoption proce?dings, smce ICWA's express language does not mclude this exceptl9n ~nd the
legislative histol:i shows that the exceptIOn was not contemplated by Congress. For th,s reason,
the current "ex(stmg Indian fainily"interpretatlon by state couns IS universallyopposed by tribes:,
and NCAl callslupon the Congress to consider future legislation that would apPlyICWA to all
Indian children las that term IS defined in the Act. "

i

Vn,CONCLl)SION

!

Me Chalfmen,/ have set out the fundamental concepts and principles that are embodied in H.R.
1082 and S. 56p, as reflected in the Tulsa Amendments. "Attached to my Statement is a copy of
the NCAl June~u Resoiutlon supponmg both pieces ofleglsiatl9n.. In the weeksahead, when the .,'
Comm,ttees begin the process of adoptmg these bills and reponing them 9ut t9 thelf respective
floors, I encou~age Congress to keep in mind the.reasons for the very existence of the Indian
Child Welf~re~6t,and wh:' ~'llf:;-o-I.lngressfeltcompelledto act as it did in·1978.Contmuing to.
have as ourult.ifnate g9al~he protectIOn and bestmterests of the Indian child, Indian tribes from,
around the natipn have put f9rth reaS9ned Changes t9 the ICWA that will strengthen the Act and
bnng more cert;al~ty and predictability to f~ster care and adop.tlon placements mv?ivmg Indian
children.
'j

I

....,...'"

,

.

By protecting the ability of tribal governments to mamtam the mtegnty offamilies and thelribes
themselves, th1intent of the ICWA is preserved. As you know, tribal sovereignty IS more than a
siogan and if it means anything, if mean.s retam.ing the right 10 detenmne member.ship and protect
tribal members
I thank the Hpuse Resources Comm'llee and the Senate Commillee on Indian Affairs for the,
opportUnIty to appear today and comment on this legislatIOn. I would be happy to answer any'
questions Y9~ may have at this time.

I
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Resol~ti6n # JNU.97.069
Title:" ,. SupporLF:or ICWA Amendments: H.R, 1082'And S, 569
WHEREAS, we, the members of the National Congress of American
.Indians.ot: the ,United States, ,invoking the divine'blessing of the Creator upon our
efforts and' purposes, 10 order to preserve for' ourselves and our descendants rights
secured under indian treaties and' agreements with the United States, and all other
rights and benefits t9 which we are entitled under the laws and C9nStitution ofthe
United States to enlighten the public' toward 'a ·better understanding of the Indian
people, to preserve Indian cultu~al values, and otherwise prom_ote the welfare of the
indian people; do hereby establish and submit the followlOg resoiutlon; and
-

-

,

,~

- "

- ,.,.

j

WHEREAS, the National Congress of Ameficaii'Indians (NCAl) is the
oldest and largest national organization established 10 1944 and comprised of
representatives of and advocates for'natlonal, regional, and'iocal Tribal concerns; and
WHEREAS, the health, safety, welfare, education, economic and
employmeni OPP9rtunity, and preservation of cuituraland natural resources are
.
primary goals and objectives of NCAl; and
WHEREAS, the Indian Child Welfare Act (lCWA) was designed in
consultation with tribes and was enacted to support' tribes in the protection oflheir;
children from unjust removal and to strengthen their families; and
WHEREAS, 10 the· I04th .Congress: the' House of Representative.s, in
Title·III of the' Adoption Promot,on and Stability'Act of 1996, passeda,inendments
to ICWA which would have,seriously limited the ability oflndian tribes to participate
in foster care and adoption decision-making affecting thelf children; and
WHEREAS;vanous members of both the House and Senate continue to
advocate for either c9mpieterepealof the ICWA '9fother legisiati9n that would
seriously limit tribal involvement 10 foster care and adoption' proceedings affeCtlOg
thelf children; and
WHEREAS, the 1996 NCAl Mid-Year convention in Tulsa, Oklahoma
considered and endorsed alternative amendments to ICWA (see Resolution #TLS-96007A) which were the result of a one-year process of disGusslon between tribal
representatives and the Ameflcan Academy of Adoption Attorneys; and
WHEREAS, the "Tulsa Amendments" have been mtroduced in the 10Sth
Congress by Congressmen Young and Miller as H. R. 1082 and Senators McCain,
Campbell, Domenic, and Dorgan as S, 569; and

u.1.C. § 1903(4) (1978).
9
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NCAI 1997 MID-YEAR CONFERENCE

RESOLUTION 1# 97.069

RESOLUTION 1# 97·069

NCAI 1997 MID·YEAR CONFERENCE
CERTIFICATION
/:;~,;

WHlEREAS;·H.R. 1082.andS. 569. drafied by tribes and Indian organizations i n · ·
.. :~:~~:ion with representatives of leading adoption attorney organizations. include the following" (;'i/l

The foregoing resolution was adopted attheI997 Mid-Year Conference of the Nationai Congress
of American Indians, held at the Centenmal Hall ConventIon Center III Juneau, Alaska on
June 8-II. 1997 with a quorum present.

,Requires,notice to Indianlribes and cenain ClClended family members in all voluntary child ;":,':, ',',':.,",:,\!
custody proceedings.

I'rovideS(f~~

criminal sanctionslor ~ilyone who assists a'person to conceal theIr Indian "\:,"

ance~trY tortllepurposes ofav,oiding lhe,applicalloll ofthe,ICWA.

W, Ron Allen, President

:...1

Authorizes state courts to enter orders allowing for continuing contact between tribes and
theor fhildren who were adopted.

Provi~es for,certain proviSIons placing time limIts on the tribal andeKtended family nght
to ,ntervene in voluntary child custody proceedings and the right of unwed fathers to
ackn~wiedge
paternity;, and
.
,
!'
'.
Mandatesthat,thejudge in a tennination of parental rights or adoption proceeding assure
that t1:,e parents of an Indian child have been 'nformed of their ICWA rights; and

V

1
Jua

ajel, Actlllg Recording Secrelary

Adopted by the Generai Assembly dunng lhe 1997 Mid-Year Conference held at the Centenmal Hall
Convention Center in Juneau, Alaska. on June 8-11, 1997.

I,

WHE,REAS. Courts in severai states have interpreted the ICWA as not appiying to Indian
children who hav;,' not been in the custody of an "eKlsting Indian family"; and

I

'

WHEREAS, the "eKistmg Indian, family": interpretatoon ofiCWA removes many Indian
children from the [lrotection ofiCWA and from,any'relationshipwiththeir tribes and, for this reason,
IS universally opprsed by tribes;
,
NOWITHEREFORE B~ IT ,RESOLVED, by the Mid,Year Conference ofthe National
Congress ofAme'lcan Indians, again' endOrses the above mentioned tribally-initiated amendments to
the ICWA as proposed in H.R, 1082 and, S.' 569 and calls upon the 105th Congress to enact this
iegislatio~; and,

I

!

.

,

"j

,

.

BE 111 FURTHER RESOLVED, that the NCAl calls upon the Congress to revIew the
"existing Indian family" interpretation of ICWA and consider future ieglslation that would apply
ICWA to all "Indlan children'; as that term is defoned in lew A.

I
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AMERICAN ACADEMY OF ADOPTION

121
AnORNEY~

lal!s.,V~I~<" tl~e, IleSllil\'inl~ alttOllley~

,"-- .L..
American communitv, 'JlICk Trope, called
H.R. 1448 had been\yrlllenand introduced with no input
He was correct, and more importantly he was rJl:ht.

WASHINGTON" D.C. 20033-0053

Pt.E:ASE RE:Pt.V TO'

S~k~')~t~~im

BOARD OF TRUSTEES 1997-95

~~~~,~.:G..;~MICHE:LSEN,CA-)
.JANE: A. GORMAN_ CA
"''''CS/C)t:NT'£~£''T

R06E:A'l' C. TUKE. TN
V,CC-PI'1CS'OCNT

aftenhe heanng;and began the process which has brought us here today. Aller,
re than a year of meetmgs, conterence calls and faxes, the jomt b....oup created a final dra~ of
mprom,se language" which ultimately became last vear's bill. For reasons ! do not fully
. d;that billtailed to become law. The.sarnebilHs now before you, and I urge Its passage.

Law Office ofJane A. Gorman
{-513 East F:irst s.treet: ,SecondFloor
'-....,
Tustin, CA 92780-3340
(714) 731-3600
Fax (714) 731-7760

MICHAI':L S. GOLDSTEiN

ALLAN A. HAZL.-ETT. KS
..JEFFRE:Y M.

69~vere.enacted

into law, adoption attorneys and agenCles~ould berellyued to gIve tribes
of adoptive placements, and tribes in turn would be Il:llY1f!:lItoexerclse thelrnghts or lose
'further, adoptIve parentswQuldbe·able to rely on a tribe'nvaIver ofthetr rlghtto mtervene
and could proceed with an adoption with the knowledge that It was secure from dIsruption by a
tribe.. ,,·Finally, tribes and adoptive parents could agree to leave children m adoptive placements'
\Vit~'I'.nforceal1le.agreementsfor vlsltation.between the child and other family ,or tribal members.
LwiU aMress each of these areas separately,·

KAVE:, MA

KAFU:N R, I.ANE. CA
MONICA F, LINKNER, NIl
AlTA A. Mf;ISEA. AZ

KATHRYN A. PIOGE:ON, AOC
"tOONEY M. fOOOLE:. VA'

6EN..JAMIN..J. ROSIN. NY

SUSAN I.. STOCKHAM, ;f'L
SAMUEl.. C. TOTARO, .JR .• PA
BRYANT A. WHITMIAE.jJA., A ..

June 10, 1997
Umted States Senate CommIttee on Indian Affairs
Washington, D:C.2051 0

The\IllPor,tance ofrequlrt/lg tribes to be given notice of placement for adoption of children with
NallveAlllencan I)erltagecannot ileover.;tated., The Act as it now stands allows, and perhaps even'
enc.ou(~ge,s, adoptive, parents to keep secret tlle ethmclty.and cuiture of the children they are
adop!tng.•,When notlce.IS not given, the.tribes are deprived of the nght.to.enforce the placement
preferences of the A,c" "

Re: Proposed Amendments to the ICWA
Heann~Date: June 18, 1997

!

Honorable Sen~tors:
Thank vou for Jour inVItation to speak before the Senate CommIttee on Indian Affairs regarding the
Indian 'Child Welfare Act. As President-elect of the 1'\mencan Academy of AdoptIon Attorneys,
and on that org?mzatlOn's behalt; I urge your approval of S, 569 to amend the Indian Child Welfare
Act.
I
I am a California attorney, and my practice IS solely adoptlOn.related litigatIOn. Some of my cases
Involve ICWA issues, and I have represented birth parents and adoptIve parents m dozens of cases
whiCh have act(.ally gone to trial. The lack of clarity m the Act, partIcularly the absence of notice
requirements il' voluntary placements coupled with the tribe's right of intervention in such cases,
have.caused pl~cements to be disrupted When the children ar~ several months to several years old,
and has cause'd my clients -- and more Importantly the chIldren mvolved -- great dIstress and
uncertamty.

I

.

My colleague l'vlarc Gradste.n (who .s submittmg written te~timony on behalf ofthe Academyof
Califorma A~optlon Lawyers) and I have been workmg for more than two years With
representatlve~ of the Native Amencan commumty morder to reach some sort of consensus on
amendments wriCh would gIve the act l,....eater clarity. The process began m MayoI' 1995 when we
testified in support of H.R. 1448 before the House SUbcommittee on Native American and Insular

I,

I

1

"

II, Significance of thenolice I cutoff portion of the proposed amendments to the adoption
commupitYi
As the Act now reads, no notice IS requIred to tribes in voluntary placements. Yet tribes are allowed
to IOtervene in adoption proceedings, and qUite possibly to bring them to a halt, at any point in the
adapllon process. "Further, ifa parent, a child, or a tribe can show a violation ofsections 1911, 1912
or 1913 of the ~ct, they can petition to set aside the action the court has taken at any time durmg
mmorlty.
Byrequiringnol:ice to tribes, and providing crlmmal sanctions agamst those adoption attorneys and
••,'nollesw~ln wilfully disregard this requirement, notice will be given m most cases. And where
IS given, t~e tribe's tight to disrupt an adoption ends as soon as 30 days aner the child's birth.
parents can also rely on a tribe's written waiver of its right to mtervene. Under current
"if a tribe is notified of a pending adoption, and writes back to the adoption attorney or
that it does not want to mtervene, the tribe can change ItS mmd at any point during the
process.

2
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Ill. Significance of the "open adoption" provision mthe proposed amendments to hoth the
adoption and Natiyefimer!can communities;

amend;;'~ts

One of the proPQsed
would make legally enforceable an agreement between a tribe and
an adopllve family that.th,e child would beallow~dto visit with members of his biolOgical family ,
and tribe,
'
Often a tribe does not want to disrupt an adopllve placement orone of its children, but doeSwlsh':;
to mamtam contact with that child in order to let the child become connected with his hentage.
Such an agreem~nt benefits the child immensely, ashe lSable to remalJlmhis stable placement:
while havmg ready-made access to other childten and adults' who are "like" him ethnIcally. The
benefit to adoPllye parents IS obvlOus;..:They stand to keep a child they want to adopt.
Ifthis· amendme,nt IS enacted; an agreement between: a tribe and adoptIve parents will:be legally
enforceable,':thus . making such agreements more palatable: to:, tribes, Although mfonnal
arrangements fo~ post-adoptIOn contact can be made without legal sanctIOn, if adoptIve parents·
decide to Ignore ithe agreement, the tribe has no remedy and IS hence less likely to enter mto an
agreement',
'j
,.
,.1

Thank you for Iheopportunityto address this group and urge passage of these Important·
amendments:·,jflhe leWAcan be amended III such a way that adoptIve placements can be more
secure at an earli~r tIme, everyone benefits.: . Thelndiancommunity will have knowledge about and
access to more,o~thelrchildren, and adoptlve.parents will have the assurance that children pla.ced
III theIr homes art not gomg to be removed from theIr care far mto the adoptIOn.'

thi~.J1QnOrabl~commlttee.toamend:the Act.:to' help provide quicKer secuntVfor
1I
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<:,
Chairman Nighthorse Campbell, qhairman YOW1g, Members of the
Committees, Good Morning. Thank you for your kind invitation to offer
comments on the proposed amendments to the Indian Child. Welfare Act.

I strongly urge the Committees to support passage of the legislation.
The .amendments contained in these bills arethe prqduct of discussions
which began over two years ago between the American Academy of Adoption
Attorneys (AAAA), the National Indian CltildWelfarp Assoctation .(NICWA)
and Tanana Chfefs Conference (TCC). , Since th~ttime, the proposal has
developed andjevolved into the legislation before you today, and is
supported by t~ibes, adoption professionals, and social service agencies
nationally.
'
The prime focuso! the)GWA has ,been inyoluntary plqc:ements. For
example, TCC 1las anaveragepngomg ICWA.case loali w,luchranges between
120-160. Over j95% of this case load involves involuntary placements arising
in the context of child protection proceedings. Generally, ICWAhas worked
well in this cOntext. Often state and local agenCles lack information about the
extended fami(V of Indian children in their care. Tribes r~ceive notice and
assist in placement with extendegJamiliesor. other members of the tribe.
When the pro+sions of ICWA are followed, Native American children are
most often pla~ed with extended family members, who are best eqUIpped to
address a trou~)led child's needs. These are children who are at the most risk
and in the gre~test need. ICWA has been very successful in maintaining
contact between tribal children, their extended families and tribal
communities, (,md delivering placement and rehabilitative services to Native
American children and their families.
I
I
.
\'
But there have been problems III the context of voluntary placements,
which compri~e less than 5% ,of tribal ICWA caseloads. Practitioners imrol'ved
in these volun~ary adoptions seem to agree that in a few notable cases,
unnecessary litigation over the placement of Indian children has delayed
permanent plafement of Indian children and caused needless problems,for
the all those involved. It must be remembered, that these few cases are
exceptions, an~ involve the mostwanted children caught in the system.
These legal di~putes involve extended birth famil~es and adopti~e parents,
who both wa1Jt to proVide healthy nurturing homes to these children. For
tribes, the res~lting conflicts are frustrating, since these legal battles COln.Sllm,e
tremendous rels~urces fighting over certain children, when every tribe has
.
hard to place lhildren in need of these preciOUS resources.
At the rloot of each of these disputes is poor social work: In almost
every case, thj adoptive parents are kind loving people who Simply want
raise a child- ~ny child. A child is placed with them. They become
emotionally arached to that child, and will fight to preserve their cOlm~!cti,on

'.eM
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tqJhechild.But also in every contested case, the child was placed in the
home -most often by well meaning butrpoorlytrainedindividuals- who
~implyfailedtomakepreliminarybackground checks to determine if the
child was Indian,. or iithe child had extended family available for placement.
In 'other words, the, placement agent simply failed to' determine whether the
child was actua,llyavailablefor adoptiOn; And in these cases, the extended
family has a loving and nurturing family wanting to take care, of its own
children. If this were not the case, the Courts would easily diSmiss the
liispute. But the extended family always seems,to find out after the adoptive
placement is made.
'b; In 'the most publicizedcase·.the.RQg, case- a more Sinister, elemenfwas . ,
injected. The originaLattorney handling the case solicited a perjured'
document denying the children's Indian ancestry with the intention to evade
application of ICWA, in conscious disregard of the possibility for placement
within the child's existing family. The victims of this deceit were the
c~ldren,the extended family, and the adoptive family.

The goaLoithe, amendments before these committees is to reduce the
possibility of conflict between birth and adoptive families by establishing
pr()c:edureSrwhich will clarify. the: availability of a child for adoption early in
p-teprocess,;and put alLpartiesonnoticeof these facts before an attacIunent
can form between child and adoptive parents. These amendments will
promote stability and,certainty oHndian child adoptive placements, by
addreSSing the causes ofprotracted and needless
litigation and prOViding
,
* clear ICWA procedures related to voluntary adoptions,

'"",* incentives for early dispute resolution; and

,;,;;* penalties for those who intentionally violate ICWA.

F.r,.rQTICETOilNDIAN TRIBES
j,:,,;,;:. Currently;ICWA requires that tribes: receive notice .of involW1tary'

foster care placements, but does not require tribal notice of voluntary
adoptions. This has resulted in aserious dichotomy illustrated by nyo
Alaskan cases which have set national precedence. In In Re IRS. 690P.2d·10
(Alaska 1984) and Catholic Social Services v C.A.A" 783 P.2d 1159 (Alaska,
1989)th~Courts !heldthat tribescouledintervene 'into voluntary'adoptio
l1
prO'cE!E!dingsto enforce ICWA placement preferencesibut were not entitled to
oticeofthese proceedings:r'Consequently, tribesdeperidupon learniI\gof
proposed adoptions by word of mout!.')., which needlessly delays the ..•. .
eyelopment of,tribal responses and interventions. This has been
ec,essarjly diSruptive.of adoptive placements and promotes litigatiori: I l l '
ome.Cases,~the.distinctionbetween
f oster care; pre-adoptive and' adoptive"
a.cements becQmes blurred so that emotional bonding of children to a
placement family occur long before the commencement of any legal
proceeding to initiate an adoption.

2
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..The legislation provides for I).otice to trib!,!s ofvoluntary adoptions and
specIfies .the cOI).tent .of theno~ce to assure that tribes have adequate
mfor~ation to Identify ~e child and the child's extended family aI).d respon
m a timely manrter.. Notice provisions are triggered bY'a ·number of differen
events other.tha,: the commencement of an adoption proceediI).g. .This will
prevent a child lmgering ina pre-adoptive placeJ;n~nt unrtoticed.
2. TIME LINES FOR INTERVENTION
U,:der I~WA, tribes can intervene at any time in the proceedings.
can be dlsruptiye of an adoptive family placement if the intervention Occurs
after physical Pjlac,ement ?f the child in the adoptive home. Since tribes do
not currently r1celve notice of the adoption, their intervention is delayed.
This can be aC9mmon problem. Generally, tribes would oppose time limits
on ~nterventionlinto ?doption procee~in~s, because they do not have prior
not~ce ~f the pr?Ceedmgs. H~wever,lf tribes receive early and adequate
notice, It IS rea~onable that tnbes be limited to file their intent to intervene
objection to the)adoption wit~ 90 days after receiving notice of a placem~nt,
or be I?recludedl. ~rom furthermterveI).tion. The legislation includes this
prOVlSlon. Ad~ltionally, the legislation provides that if the tribe files a
determina~ion 'rithin the 90 days that the child is not a member, the court
and adoptive p~rents can rely upon that representation in the adoption
proceedmgs.Inicase,s where ~ placement is made substantially prior to the
actu~l !egal profeedmgs, additional notice of30 days is required. Such a
provl~lonenc0o/ages adoptive parents to proceed with adoption proceedings
m a timely ma1ner and not leave a child in legal limbo unrtecessarily.
On the other hand, the bills provide that iino notice is sent to the tribe
the time. limits {or tribal intervention do not apply. This preserves' the rights'
of th: ~rlbe, an1 also provides a clear and unequivocal incentive to adoption
practitioners to F,end early notice to the tribes, and make adequate preparation
to assure a timely adoptive placement, and legal follow-through to complete
the adoption. I

I

3. CRIMINAL ~ANCTIONS

not~dJabove,

,

~

As
in the
case [In re Bridget &.49 Cal.Rpt. 2d507
(1996)]. the orlgll~al attorney for the .adoptive parents counseled the biolOgical
parents t? not dfsclose that they ~e~e ~r~bal members. This was clearly'
malpractice, bu~ the threat of cIvil liabdlty has not been sufficient to deter
these ~eceptive iPracti~es. TI:ese practices are a fraud upon the courts,
adoptlv~ parents,Indian children, and Indian extended families, with
destructive rep rcussions to all involved parties. The legislation would
prOVide needed criminal penalties for such acts.

Test. M. Wallen
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iWIlJIDRAWAL OF CONSENT
The currentJCwA doesifiotprovide,specific time lines for. a parent to
to,adoptioI).. Instead, ICWApr~cludes withdrawal
fBarental consent to adoption based on one of several prOcedural.
ellchmarks in the termination of parental rights or adoption process. In its
llrreI).tform, it is-very unclear as· to when a parent"may or may not
"thdraw consent, smce various states have differing adoption procedures
thafmay or mayI).ottrtgger the applicable sections of ICWA. Theinterplay
b~weeIlNarious.state laws has led to litigation -m. several states with varying
putcomes, "Additionally, the time lines between entry of consents to
adoptions and the actual commencement oianiadoptionprocedurevaries
\Vith the laws and practice patterns of!he VarlOUs-states.Thelonger time
between parental consent to adoption and commencement of the adoption
proceeding increases the potential for problems. This may become more
complex with inter-state adoptioI).sm which.consents to'adopt are obtained in
one Jurisdiction and the adoption proceedings are initiated in another state.
~rCleWhis/herconsent

?J1usleglslationprovidesa national standard as to when an Indian
parent-may withdraw consent to an adoption and provides more
predictability and stability to the adoption process; Under thelegislation,a
parent may with.draw aconsentto adoption up to 30 days after
c9mmencementofadoption proceedings, six months after notice to the tribe
if no adoption prOCeeding is commeI).ced,or entryofa final adoption order,
whichever occurs first. These.aredear and unambiguous standards, which'
\V'W,l,<;lapp,lx nationally without regard to local practice procedures.

,5'OPEN A.DOJ';TIONS
litigation over Indian children has a winrter-take-all characteristic,
'\Vhich is common in child custodyI adoption litigation. In many states,
ad,optionsmust totallyterminatetherelationshipibetween children and
biolp,gici;\l;; parents.;In states tlult .allow: open adoptions/this option)las .
provideq a basis for settle~ent ofJ;ontentious litigation which ,allows Indian
,tlPldrentomaintain contilct with their extended family and/o.rctribe, whiler~m;UrtiI).g in allildopti-ve"placement to which the child has emotionally
bonded.,ThisJegislation would authorize. open' adoptions ,for Indian 'children
.jnall states.

The

proposal reflects traditional customs of Native American cultures
whi<;hgenerallypermit' open adoptions by .custom and tradition. While,the
iprilctice, may be debated in the. context oHhedominantnon-Native culture, it
is a Widely accepted, and culturally appropriate practice common throughout
Native American culture.

'!'"

Test. M. Wallen
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It is also important to note that under the terms of the legislation,
purely optional, and premised y.ponthe consent of the adoptive family an
the child's birth family. It is likely that it would be mostcommonlyusedi
trans-cultural adoptions. but it cannot be imposed upon non-Native adop
parents without their consent.
.
6. WARD OF TJRIBAL COURT

Ambiguity over who is award of a tribal court hasled to some
confusion and .litigation. The issue is important since wards of a tribal· cour
are subject to the exclusive jurisdiction of tribal courts. Thelegislationwo
clarify that under ICWA,lJ,.child may become award of a tribal court only if
the child was domiciled or resident within a reservation, or where
proceedings w~re transferredfrom state court to tribal court.
I

7. INFORMING INDIAN·PARENTS OF RIGHTS.
Curren~y, ICWA only provides that an Indian parent is advised of
his/her rights r:especting the adoption of his/her child by the court; This
usually occurs long after the parent has ,decided to consent to the child's
adoption, and fpr the most part is perfunctory. It is not required that the
parents be advi~ed about his/her rights before the decision respecting
adoption is made. This has resulted in Indian parertts changirtg their mind
after they have consulted a lawyer and been advisedoftheit rights. The
legislation would provide that attorneys,and public and private agencies'
must irtf~rm h)dian parents of their rightsan~ their children's right,s under
ICWA prior to Ithe entry of a consent to adoption. Hopefully, this WIll redu
the number of lParents who change their minds about adoption after
consulting an ,ttorney subsequent to signing a consent to adoption.

I

~Il\eoppon~nts tp ~s b~ ~~I~:::~:K\~~~~~~I~~:~~~~~S~I~.

:;5°~fe~V~:~ ~~~::i~nar& pl~gue Indian child ad?ptive pl~cement. ,It is

ber that this legislation addresses Issues which arise m ,
,Wsp .' . •
P9rtant toremem
.
f
th
ot the dispute is
thall5%ofthe tribal ICWAcaseloads. More 0 ten ann ' .
. .f
eeI\tw61oYin. and caring families/ and what begins as a~ abu~dance 0
.... . .••..•.
g f f achild!q'Uickly' degenerates into the disruption o~
cement resources· or
, f 'I' And 'at the core IS
thechild'~~turt a~:CJ:~~~:~0!a~:,et~~s~:~ addressed by this
ia:t~:r,:as;'~~~allY after the birth. o~ a~~d~ since adoptive parents
1~'geVelopemOtionar!lttachmentsto a child prior to birth.
'h 'ld'derthe true consequences of this legislation, and its
The.Indian
.(! . . . •• "'''d'' .
'tho t ICWA and we cannot Ignore that. danger to 1.arge
amuylsin anger WI u
,
hich
b
tikber~ofIndian cl1ildren in order to address the problems w
may e
a~~Y'avoided by a more balanced approach.
<>."

~r:et~eO~ild~~~;tvhlJ are the beneficiarieS, of~ts.intent.

"iilll"~~ the Congress to affirm its commitment to support Indianed
fanulies,and reaffirm the.policy and goals of ICWA, which have ,serv
lj:Idianchildren well in the last nineteen years. And, at the sa~etime, I
cidure theCortgress to adopt these amendments to prOVide greater
tain,ty~nd stability for Indian adoptive placements m the future.
'>\.;,',,:

8. ALTERNATIVES

altel.~ativestothis

The
legislation are not attractive. Congress could
do nothing, an~ simply be contentwith having a small·· number of Indian'
children andt~eir birth and adoptive families battle it out in needless
protractedlitigation. Congress could repeal the Indian Child Welfare Act, a
have this natidr: return to a time when the majority of Indian children we~e,
rais~douts~de pf Native homes/and' simp~y accept t?e devastati?n of the .• "':
IndIan famIly~s a necessary accommodation to aVOId inconvemenceln a few
notable cases. Fongress could simply ban adoption of Native children by no.n
, Natives, and rymove any hope ofa normalfamily life to many Indian
••
children, who ilre unable to find placement in their.tribes and· families. Or"
Congress roulel recommit itself to the balanced and reasoned approach offere
in this legislatlon.

Test. M, Wallen
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STATEMENT OF KELLER GEORGE
PRESIDENT OF UNITED SOUTH AND EASTERN TRIBES

standa.r~s,thl\tg<)vem

both the remov,al()f.lndian children from their parents and the '

placement ofJJwse,childrenm.homes outside of their parent's care. Congress concluded that
thelc;WA's provisions were in the best interest oflndianchildren; and that imposition of
PREPARED FOR A JOINT HEARING ON. PROPOSED AMENDMENTS TO
CHILD WELFARE ACT OF 1978 BEFORE mE HOUSE RE~;OURCI~S r()~AIUl'rT['C
AND THESENATE COMMITTEE ON
AFFAIRS

thes~, ~l~lutory requirements on state child welfare, proceedings would help promote the

stabWtyandsecl¥:ityof Indiill1 families ,and communities--and halt the genocide.
Members of ihe House Resources Committee, and members of the Senate Committee
on Indian Affairs.

:1 am, Keller George. P·resident of the Umted

South and Eastern Tribes

:!,TheICWA,has greatly benefitte(i Indian naMns, Indian children. and Indian families
;, siqce its. enactment almosttwenty years ago, in spite of the negative publicity, and 'public

I

("USET"H.J am w'fitingto you on behalf of the USET regarding H.R: 1082, which
I
Representatives DTYoung and George Miller introduced on MarCh 13,1997to amend the
Indian Child

Welfa~e Act of 1978 ("ICWA") W

I

•.

e urge you to adopt the amendments offered

by Representatives,!Young and Miller. Nonetheless, we are concerned that the proposed
amendments fail to Iaddress one

cntic~L issue that threatens Indian children with. increasing

c0!1\~oversYJhat

. encpl,lragil\g-,if u()t requiring~-state agencie,s and Judicial officers to understand and recognize
thpj!pport~pce that an In(iian child's cultureshould-·and must-·play in custody and welfare'

deCisions rega:r<iing,that child.. By strengthening our Indian nations' involvement in child'
'oYelflu,:~'I\ll\tters affectmg Qur:c\1ildren, the Act lias helped facilitate culturally appropriate

Ultimately benefits not only Indian children and

frequency thrOUghO?t the country: Accordingly, USET would prefer that you inclUde an
additional

amendm~nt to the ICWA, as explained below.
I

Congress en,lcted the ICWA almost two decades ago in an effort to assist Indian
nations in regaming control over welfare decisions concerning their children. After

and communities, but state,govenunents. and their taxpayers, as well: it is
aJwom:alLc:rnat ,cpil<\ren who grow up fullytmbued with, and 'conversant in, their cultural
......~,.~,'_.~ identity brJug more stability to their communities, and cause a concomitant
need for state social welfare services. In addition; increasing numbers of,

conducting hearings over a period of ten years. Congress concluded that abusive, state and

nations now provide substantially improved child welfare and family support services,

private child welfarj practices had decimated tribal communitJes--with devasting effects upon
those Indian child(ejl who were, ultimately, depnved of their cultures by being placed in nonIndian foster and adopllve home

I

welfare advocates

s.

.
R
ecogmzmg that ethnocentric and racist altitudes by child

h~d resulted in a genocidal phenomenon, Congress enacted a statutory

scheme which recog nized the primacy of the tribal role in child welfare decisions regarding

it has recently engendered. TheICWA has helped Indian people by

aSW<;11

,~I~ Jl.Il.Ill~I." .""VI~"~' to their children an<\,communities as a direct result of the ICWA.

,)..{Jl1fortunately, because not all adoption agencies and state JudiCial officers appreciate
immense benefit that the ICWA has provided to our numerous and diverse communities,
cOIltrclversy regarding the i~plementation of the ICWA has erupted betwee,l1 the Congre~s, the

.
'.
tribal children The ICWA .
.
.
Imposed upon state courts, and state and pnvate agencies, federal

2
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;"I1<1~r',sut)ie';tnle determinatIons regarding how "Indian i, a child really is, 'Well-established

Indian nallons,and the 'prIvate adoptIOn mdustry. 'Congressmen Young and Miller have
reintroduced ICWA amendments

III

an effort to quell that controversy. We support these

case law recognizes that the detefllllrtatlon of who is and is not a member of an Iridian
liessoJely'within the purview of that Iildiali nallon. The application of the

amendments: as, an effort to "fine-tune" the ICWk

famiJy'doctrIne" in an ICWA case challenges tribal sovereignty and goes to

We believe, however,that the amendments are serIously flawed in that they fail
.._... ,.,

address a problem that deeplyaffeetstribal sovereignty and tribal idenllty;a problem that

~ of tribal identity. The right to define who is and is not it member of the

calls into questior the very notion of who IS an "Indian child." While section 1903 of the

COmnl1.m.ity is central to Indian natiah's existence as independent political communities. San!ll

ICWA defines, the' term "Indian child" clearly· and unequivocally, numerous 'state courts

~i11L:~:1iliLY.~il!I:1=Z, 436 U.S. 49,72 n.32 (1978).llidividual from without the

i

taken It upon the~selve~ to re-define that term through a judicially-created

,cc'Wlnumt:y, partIcularly those who historiCally h.ave beerthostile to Indian CUlture, should not

i

h~n~T'mitted

ICWA that has become known as the "existing Indian family doctrine.

to impose any Indian nations their own notions of who isa political, cultural, or'

openly demonstr~ted theIr hostility to the ICWA by refusing to' eliforce its mandates in
caseS where the +dicial officersubjeCllVelYdetermin:s tbat thelndian child has not "

,"

maintained slgnifiicantsoclal, cultural or polillcal relations with tbelr "tribal" comm/lllllles.
I
'.".
. _ .. '
'"
""",'
"
"'"
._" The, states- of Alatbama, Califorma,' Kansas, LouisIana, Missouri; Oklahoma, South Dakota, I

and Wasbington have
applied this doctrine
in' numerous cases as recently
as this year.
I
"
,-',

i

The "ex,s\ing Indian family doctrine" effectively eVIscerates the mandates of the

lm nothing more, than the individual whim of the presiding judicial officer

ICWA--based up

I.

. no language
'h
applying the docrme; The Act conta!ns
w 'Ich would permit a state:'court to
enforce sucb an reption., Moreover, because most state judicIal officers lack any
knowledge or

corr~h~nslOn

regarding the SOCial,

c~ltural.

or politICal relatIOns tharttibal

""""''" ="'"r'"'''' oo~="",'''re l"""'" ,moe" "",ld "'" '" -'"'" "

'The very existence ofthisstate-created exception to a federal law speaks volumes to
some states continue' to mount to the enforcement of the ICWA.' It is
to USET that Congress has not yet seen' fit to address 'this violation through
amendments. It is our deepest concern that if Congress fails to correct this stateinfrin,gernellt onft!derallaw (and tribal sovereignty), these state

tbeSo~th

future--will 'useCongress'ma~tlo~ to support 'a contiusion that'tbedoctrine does not
express terms' af the federal law or 'Congress' policIes' and intent' regarding
enactment of tha(law,
The development of the "existing Indian family doctrine" is all-too-remilllscent of
W,lshilng1ton State's refusal to bonor and enforce a federal court decree whicb allocated the

Nintb CirCuit Court of Appeals noted. "[e]xcept for some desegregation cases [citallons

4

'j

court~-Cand others in

among U1e treaty and non-treaty fisheries almost twenty years ago. As the United
iTo its credit\
Dakota Supreme Court SUbsequently disavowed the validity of
this judicIally-created exceptIOn.

!
1
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onlltte~], the district 80urt'has faced lhem~st co~Cel1ed official and private efforts to frustrate

STATEMENT OF RAYHALBRlTTER
NATION REPRESENTATIVE. ONEIDA INDlAN NATION

a decree of a federal court witnessed m this century:' United States v WashlOgton, 573 F.2d.
1118, 1126 (9th Cir. 1978), llffir=Q, Washington 8Me Commercial Pl\Sseng~ Fishing Vessel
ASSOCIatIOn, 443 U.S. 658 (1979). SimilarlY, the implementation of the "existmg Indian
family doctrine" is a"clear refusal by those,state courts which adhere to it to follow the
mandates of a federal law which Congress spevcifically enacted to remedy, egregiOUS state
practices regarding I~dian child welfare deCISIOns. AccordinglY, the USET request that this
Congress address thi~ effort to frustrate a federal. law by amending the ICWA and prohibitmg
I

PREPARED FOR:NJOINTHEARlNGONPROPOSED AMENDMENTS TO THE INDIAN
CHILD WELFARE ACT OF 1978 BEFORE THE HOUSE RESOURCES COMMITTEE
AND THE SENATE COMMITTEE ON INDIAN AFFAIRS

Members of the House Resources Commltte.e, and members of the Senate Committee
Indian Affairs. I am Ray Halbritter, Nation Representative of the Oneida, Indian Nation.
writing to you on behalf of the Oneida Indian Nation regarding H.R. 1082. which
Representatives Don Young and George Miller mtroduced on March 13. 1997 to amend the

the use of the "existiilg Indian family doctrine." Failure to do otherwise will perpetuate
!

Indian Child Welfare Act of J978 ("ICWA"). We urge you to adopt the amendments offered

•

protracted controverSies that use of the doctrine contmues to engender, ultimately harming the
Represenlatives Young and Miller. Nonetheless. we arc concerned that Ihe proposed

I

children, families, an~ communities that are the very heart of these ICWA cases. History has

!

annerldnlen,ts fail to address one C1Itlcal issue that threatens Indian children with increasing

demonstrated that. this harm will affect not only those children, necessarily struggle to regam
i
l
their identlty--and th~ir footmg in this world.
CONCLUSION

'I

In concluslOnf the US~T sUPPQrt the amendments offered by Congressmen Young and
Miller. However,

th~ Indian nations that comprise the USET urge these Committees to

include an additlOna{amendment that

~i1l eviscerate the "existing Indian family doctrine" ll11d

protect our children. I Thank you for this opportumty to present our vle\\is.

I

'

!
I

I
I
I

The ICWA Imposed upon state courts. and state and private agencies. federal
that govern both the removal of Indian. children from their parents and the

5
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placement of those children in homes outside of their p;lrent's ear~. Congress eoncludcd that

~p,pqorLlo quell that F9mr()vers)'." We .support these amendments as

the lewA's pro\'lsions werCAn thc bcst mterestof Indian ~hildren. and that impOSition of
!lUW~V~lklnal

these statutory 'requirements on state child welfare proceedings w()uld help promote the

The ICWA has greatiy benefitted Indian f,lations, Indian children, and Indian families
since Its enactment aimost twenty years ago, in spite of the negative publicity and public

.are seriously flawed In that the)>fail.to

~~••o

.",\, ... "~"m,,,th~

ve,ry,notion of'.Vllo IS an "Indian child." While seClJon 190Jofthe

t~etel}11 "Indian,child" clearly and unequivocally, numerouptate courts have

themselves tore-q~fine that tel}11through aJudicially-created exceptIOn to the

controversy that it has recently engendered. The ICWA has helped Indian peopie by
encouraging--if not 'requiring--state agencies and judiciai officers to understand and recognize
the importance that ian Indian child's culture should~-and must--piay in custody and welfare
deCIsions regarding !that child. By strengthening our Indian nations' involvement m child
welfare mallers aITJctmg our childrcn.the Act has hclpedfacilitate culturally appropnate

i

upbringing for man~' indian children. This uitimatciv benefits not onlv Indian children and

c~mmumties. but state govemmen:s and their taxpa:'ers. as well:

~mendments

-".. _.'"~,' .. that deeply ,affects tribai sovereignty and tribflJ,identity•. aproblem that

stability and secunty of Indian families and communities.

their families and

the

it is

axiomatic that children who grow up fully Imbued with. and conversant in, their cultural

ha,sbecome ,known as the "exI~ting Indian family doctrine." These ,courts have
demonstrated their hostility to the ICWA by refusing to enforce Its mandates In those...
where thewdiciai officer. subjectiveiy determ!nes that the Indian ,hild has not.
mlnnt.arnled slg.nif)Ca,l]l"~_.~

,.. o~polillcai relallonswith thclr :'tribal'~ communilll;s.

....~~~~:~' ()f Alabama. (aliforma, !<.ansas..I..,ql,lisian;l. Missouf/. O~lahoma. South Dakota.;

Washingtonhave!lpplied this doctnnem numerous cases as recently as this year.
,Thc"existIng Indian family doctrine" effeellvely eviseerates the mandates of the

hentage and identitf· bring more stability to their communities. and cause a concomitant

IC)WA.--b'ast:d UPPlll1qthingP1ore than the Indiyidu;ll whim oCthe, presiding JudiCia! officer

decrease In the need for state social welfare sel'\·lces. In addition. increasing numbers of

"1'."] I"""'~ doctrine., 'f~eAct contains no I!,.nguage )vhich, would permit a state court .to'

I

Indian nations nowl provide substantially Improved child welfare and family support sernces.

'"

I

as well as jUdiciai f;el'\·iees. to their children and commumties as a direct result of the lCW A.

such an excepllon,',: More(}v~r, because most state Judici;ll officers lack any

km)wledl~~ or ,omprehensIOn regarding the SOCial. cultural. or polillcal relallons thaUribal

I

maintain with theIr communities. these judiclalofficcrs should not be permlttcd to

I

supjectlye determInallOnS regarding how "Indian:~,a child reall)' IS. Well-established

Unfortunat~ly. because not all adoption agencies and state judiCial officers appreciate

the immcnse benevt that the ICWA has provided to our numerous and diverse communities.

...-"'" . .1.. _00

controversy regardIng the implement~tion of the ICWA has erupted between Congress, Indian

I

;'i"-' c............. Yo... "'" MilI~ """ re..........

'To its credit, the South Dakota Supreme CoUr! subsequently disavowed the validity of
exception.

3
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fcdcmicase ·Iaw rccogmzcs Ihat the detenninatlon .of wllo IS and 'is not a member of an
nation properly lies solely Within the purview of that Indian nation.. The application of 'the
"existing Indian family doctnne" In an ICWA case challenges tribal sovereignty and goes to
the very heart of tribal identity. The right to define who is and is'not a member ofthe
community is central to Indian nallon's existence as independent polilical communitieS.
Clara pueblo v Martinez, 436 U.S:49, 72 n.32 (1978). Individuals from without the
community. particl\larly those who historically have been hostile to Indian cuhure, should

.d em 9n!;trated that this harm wiWaffect not only .those children. necessarily. struggle'lo'regain
their fooling m this world.
CONCLUSION
c:ollcllusi,on,. the ,Oneida Indian Nation supports the amendments offered by
COlngressmen Young and Miller. However, we urge these Committees to mc1ude an
remove the "existlllgIlIdian famiJy.doctrille" and. protect our
Thank you for this opportunity to present our views.

be pennitted to impose any Indian nations theIr own' notions of who IS a political, cultural,
SOCial member of our nations.
de~pest

It is our

,

concern that if COngress fails to correcllhis state-imtlated

mfringement on fe1eral law (and tribal sovereignty). these state .cotirts--and others m the

I

". .

. . . ' .•l..

future--will usc COigress' macllon to support a conclusIOn tharthe doctrme does not VIolate
either the express ttITnS of the federal law orCongress'policies and mtent regardingthe
enactment of that law. The implementation of the "existing Indian family doctrine" is a clear
\

refusal by thosesta/e courts which adhere to'it to follow the mandates o'a federal law which
I

Congress specifically enacted to remedy egregious state practices regarding Indian child
welfare declslOns;,rcCOrdingly.. theOneida Indian

Natl~n requests that this Congress address •

this effort to frustrate a federal law by amending the ICWA and prohibiting the use of the

I

"exlstmg Indian fa~lilY doctrine." Failure 10 do otherwIse will perpetuate protracted
.

,!

controversies thature of the doctrine continues to engender. ultimateiy harming the children,
families. and comlumtles that are the very heart of these ICWA cases. History has

4
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\
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Lacy;ellX Deserl Band ofLake Sup~rior Chippewa .Tribal Govenunenl

The

1'.0. Box 249, ChoAte Road. Waterllmcet, Michigan 49969
906·35$-4577 • FA'(: 906..3584.78S

Exuutive Officers:

Desert Band of Leke,Superior Chippewa is

focus of th'.. June 1997 hearings in regards to the Indian

Council Members.'

fohn C. M<Ge:Ihick, Sr.,Tritoal CluuImao

JohnC. McGe:lhic:k.,]r.

"RlchMd McC~hkk. $r., Vi~ Chil\rman

~ac Vieu~

"in support of the two amendment packages which will be the

Child

)ltrn~Wmiftms,J:r.

Rc»e Willillm.'l, Seocn:tarv

Michael Hum, Sr.

Harvey White, TrtJlj'iUNt

DalONS Williami>

~elfare

Act,H.R. 1082

co-eponsored~yChairmanDon

'Young and George Hiller'and,S. 569'co-sponsored.by Senators

Hck:riSmith

(

John McCain,: Ben Nighthorse Campbell, Pete Domenici, snd
Byron -Dorg8n represent ,a diverse coalition reachingeonsensus

The LacVieux Desert Band of Lake Superior Chippewa
. undar their' constitution' establisned very specific criteria
for

eligib~1itY

recognized

for tribal enr?Ument,

'~ndian

E"ery

to listen carefully. to all

fec\e>;~lly,

individual jtribally relevant constitution, wnich identifies
This is

I

one of 'the tenants of "tribal sovereignty. Tribal enrollment
l
criteria protects 'Indian people and Indian children.

!
The

i

I~dian

Child Welfare Act passed in 1988 by Congress

representsimany years of struggle by tribal and non-tribal
persons and entities to effectively create a document whiCh
offers

SOV~relgn protection

families ard Indian tribes.

to Indian cnildren! Indian

The Indian Child Welfare Act was

born of a great need. for familiee and tribes to stem the loss

of Indian

~hildren to

non-Indian families.

Indian children

are citizehs of a sovereign Tribal government and citizens of
the

Unite~ States,
I

this is a unique status

Wh~ch affordS

them

protectioru under treaty.

I

'

Adjuitments and amendments to the Indian Child Welfare
Act need

10 be very

carefully studied anQ not taken lightly.

Careful Siudy of Indian hlstory will support the need for
strong le1islatl0n to upnoldtribal soverelgnty.

t~~Fimony

We are 'asking you

and'remember the treaty

obligations and' th~ unique sovereign status of'Indian tribes.

Tribal Government 'operates under an

enrollmentlcriteria for that specific Band or Tribe.

to continue protection of Indian cnildren.
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PRESENTED TO THE SENATE COMMITTEE ON INDIAS AFFAIRS
AND HOUSE RESOURCES COMMITTEE
JUNE 18, 1997

To the Chairmen and members of the both Committees; than1\ you for the opportumtyto present
thipestimonyon behalfof the NatlOnallndianChildWelfare ASSOCIatIOn that IS basedjn'. '
Portland, Oregon. Our comments will'f6cuson-our view that the Indian Child Welfare-','\cV-'
(iCWA) has worked successfully for the vast majority of Indian children, families, and tribes,
'Where there is a need for' improvements theappropnate solutions should reflect a measured,
reasonable approach thatconsiders the onglnal purpose ofthe ICWA, and the needs-of Indian ",
~hildren; families, tribes, an~'prospectlve adoptIVe parents. We believe that the amendments
.contamed inS.569 and H.Ri 1082 that were developed by thetribe~,the NauonaUndianChild
'N~lfare ASSOCiatIOn, and the NaUonal Congress of AmencanIndians, with mputfrom the
American Academy of AdoptIOn Attorneys, represents such an approach. These ICWA
alllendments are supported by our orgamzatlon becaUse' of theIr balanced approach to helpmg
protect Indian children and provide mcreased certamty for those mvolved in the process of
adoptlon.-Our testimony will provide baclcground on the Indian Child Welfare Act and identify
the reasons we believe Congress should'support S. 569 andHK 1082.
-,

National Indian Child Welfare AssociatIOn (NICWA); The National Indian Child Welfare
ASSOCIatIOn provides a broad range of services to tribes, Indian orgamzatlons, states and federal
agenCIes,: and private socIal service agencIes throughout the United States. These services are'
m>tdirect client services such as counselirigorcase.management, but instead help strengthen the
progrlllllsthat directly serve Indian children and families.' NICWA servIces inclUde: I)
professional trammg for tribal and urban Indian social servIce profeSSIOnals; 2) consultation on . "
social servIce program development; 3)facilitatmg child abuse preventIOn efforts m tribal
~9tnmunitles; 4) analySIS anddissemmatlOn of public policy informatIOn that impacts Indian
childrenandfamilies;.and 5) helping state"federal and private agencIes Improve the
effectiveness of their Services to Indian people. Our.organizlltion maintains a strong networkm
Indian'country by working closely with the NatIOnal Congress of Amencanindians and tribal
goye~nmentsfrom across the United States.
INDIAN CHILDREN AND FEDERAL POLICY

Lor....lno Bnr.ve

WllliamChlrk
D.bra FOMcrok
Doniline Hurll·FI.~I.
Judy Houc:k
Willi_Jones
Marxuet JOSIlI
Tr1lcy Kln&

Gabrlelundry
.R.obert Lewl.

Kalhryn Manne..
Art Mal"dnez
Roben:Mllllilr
Don MiIIlpn
Phil Quinn
Ellu~d1 Red

Bear

Muriel Sharlow
Lola Soh&ppy
Ernl.Stevens.)r.
Dolores Subia 61& FOOl
Mary Tenorio

Torry L Crou
Dlrect"r

In 1819, the United States Government established the Civilization Fund; thefiTst federaLpolicy'
to directly affect Indian children, It provided grants to pnvate agencies, primarily churches, to
establish programs to "civilize the Indiant'Inareport to Congressinl867;the commisSIOner <if
Indianservlcesdeclared that the. only successful wayto deal with'the "Indian problem"wastoseparate the Indian childrencompletely'from their tribes, In support of this policy, both the
government and private institutIOns developed large miSSIOn boarding schoolS for Indian children
that}Verecharacterized by military type diSCipline. Many of these mstitutions housed more than
athousand students rangmg III age from three to thirteen.. Throughout the remamder of the
mneteenthcentury, boarding schools became more oppressive. In 1880, for'1llstance; a wnttenpo)iyy, made it illegal to use any natIve language m a federal boarding school. In 1910, bonuses
\yere used to encoUrage boarding school workers to take leaves of absence and secure as many
Sflldentsaspossible from surrounding reservations, These"kidsnatchers"receivedno guidelines
regarding the means they could use.' Congress addressed,this Issuebydeclanng: -" And it shall be
llnl~wfulforany Indian-agent or other employee to mduce;by withholding ratlOns'or by other
illlPr9per means; the parents or next of kin of any Indian child to consent to the removal ofany
Indjanchild beyond the limits of any reservatlorL"· In addition to boarding schools, otherJederal
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ractices encouraged.rnovmgIndian.ch,ildren a»,ay
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f~om theIr, families and communit~:;ln

~ 884, the ."placmg,out" sYstem placed. numerous, I\1dla\1Chl!?renonf.arms m t~e East

,d

Midwest m order,to leam the,:'valueS,Qf""orK and tl)ebeneflls ofClvlhzatlOn.

pOli~ycon,tmued

t~enlJ~th

~~h::Si~i~t~o;o~~I~~~~er:;;e:~~~:d

Federal
throughout the
century
in the Boarding Schools up unlJIthe 1950 s. The passage 0 , u IC a
the cUlminalJon Qfalmost a,century Qld fedem) policy of asslmilalJo~'lIt'sulll~~~e;~:~~~C~~d
termmatethe,yeryexlstence of all Ind,i,an tribes," This ullJmate asslml atlOn po
m the child welfare policIes ofthispenod.
hout the 1950and 60s the adOplJonoflndian,childreniflto non,Indian homes, pru;narily
Th roug .
: ' ,
. I 1959 'Ch'ld W Ifare League,of Amenca, the
I. e , ' ,
.
within the private sector, w,as widespread." n " the
standard,setting body for child welfare agencIes, IncooperalJon wIth the Bureau of In~lan
AffaIrs mitiated the Indian Adoption l1roJect. '. In the first year of this proJect, 395 Indian
childre~ were placed for a4oplJon withnon,Indian families m eastem metropolItan areas.
Little attention was paid, either by ttle Bureau of Indian Affairs ?r the s~a~es, to providing
services Qn reservatIOns that would strengthen and mamtam Indian familIes. As lat~ as 1972,
David Fanshel ""rote 10 Far From the ReservatIOn that the practIce of removIng IndIan chIldren
from their homes and placIng them 10 non-Indian hom,es for adoplJon was a deSIrable optIon.
Fanshel pomts out 10 the s~mebooK, however, that.~heremoval ?f Indian childre.? from theIr
families ,
and.
commumtles 'may
well be seen,as the uIlJmate mdlgmty to endure.
I

Fanshel's speCUlatiOnbOrel out the truth ofthe,maller.,;A 1976 study by the AssoClatlon on
.
Amencan Indian Affairs {QUnd that 25 t<:l 35 percent of all Indian Children were bemg placed m
out-of-home care., EightyLfive percent of those children were being placed in non-Indian homes,
or mstitutlOns. In a respohse to the overwhelmmg evidence from Indian ,communities that the
loss of their children mea6t the destruction of Indian culture, Congress passed the Indian Child
Welfare Act of 1978.

I
I

THE INDIAN CHILD WELFARE ACT
The unique legal relal10nlhiP that exists between the ,United States government and Indian
people made it possible f?r Congress to adopt this natIOnal policy.. Because of theIr sovereign
natIOn status; Indian tribe~ are nalJons within a natIOn. ,The ConSlJtutlon ?f th~Uni.~ed States
provides that, ::Congress srallhavePower to regulate commerce WIth Indian ,trI~s.ThrQugh.
this and otherCOnStitutlO~al authonty, Congress has,plenary power over Indian affaIrs, mcludmg
the proteclJon and preseryalJon of tribes and thel~ res,ources. Fi?ding. that "there IS no .resour:e
that ,IS more. vital to the cr.ntmued eXistence and mtegnty oflndlan tribes than theIr chIldren,
Congress passed the Indir ChildWelfa~e,Act. ..

,.

.

The, Act, deSigned, tQ protect Indian famIlIes, and thus, the mtegnty oflndlan culture, has two
primary proviSIOns. Firsl: it sets up requirements and standards for chi~d-placing.a?enciesto.
follow m the, placement of In4ianchildren. ,It requires, among other thIngs, provldmgremedlal, '
culturally appropriate se~vices for Indian families .before, a placementoccurs; notifymg tribes
regarding' the placement of Indian children and, when placement must occur, It sets out

3

piliceme,ntofthese children. The placement preferences start with members
In(lialn'ornon,·India.n;the:n()th,er members of the child's tribe and lastly
Indian families. Both tribes and state courts have the ability to place Indian children with
ncm-Ilndlan families and often do when appropnate.
The Act also provides tribes with the ability to intervene in child custody proceedings, whIch
ingn~at(Jq)artlcilpation from extended family members mmany cases. AddilJonally, the
Act
tribal authonty on the reservation and extended that authority to
non-reservalJon Indian children when state courts transfer Jurisdiction to tribal courts. Aresult
Act has been the development and implementation of tribal juvenile codes, Juvenile courts
tribal standards, and child welfare services. Today, almost every Indian tribe provides a range of
welfare servIces to their member children.
INDIAN FAMILIES ARE THE LIFEBLOOD OF INDIAN COMMUNITIES
The Importance of Indian families and their extended family networKS in tribal culture has been
well documented, especially during hearings for the Indian Child Welfare Act:
[T]he dynamics of Indian extended families are largely mIsunderstood:, An Indian child may
have scores,of, perhaps more than a hundred, relallves who are counted as close, responsible
members of the family...The concept of the extended familymamtams its vitality and strength m
Indian community". By custom andtraditlOn,:if not necessity, members of the extended
have defimte responsibilities and duties in asslstmg in childrearing.
{House Report 95,1386, 95th Congress,2nd8esslOn (JUly 24; 1978) at 10,20.]
The strength of tribal culture comes from the agreement by members of who they.are as a tribe
and the value system that supports theIr tribal culture.' This'membership views family in a very
broad sense, .understanding theimp~rtance of all members in helpmg raise children and promote
the well-being ofthe tribe. When an Indian child is born, it IS a lime of celebrallon, not Just for
the immediate family, but the for the extended family and other tribal members as well. Tribal
members, whether they.live onlhe reservation or a thousand· miles away, are aware.of this lime.
forcelebrallonand feeUhe common conneClIon of this event. Family andcullure are
synonymous for Indian people and allY changes in tribal membership or family will mean
changes in culture and the Viability of that culture, for' all members.
ACKnowledging these. family. and. community values leads to an appreciallon of what It means to
a tribe to lose even one child. Today, with a number of small tribes facmg what can only be
described as an precarious future and possibly even extmction, it becomes even more Important
to nurture the connections between Indian children and their tribal community.
TRffiAL MEMBERSHIP
Formal tribal membership determinallonsoften do not happen prior'to or at birth. Most tribes
require 11 variety ofinformation to be collected. after the,birth.of the.child before the membership
process can, even beinillated. The process.llself c,an take anywhere from one month to several
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months depending on the accuracy ot: informallon provided, the'number of tribal membershIp
requests needing, reVIew, and,the tlmmg of the next tribal council or memberShip committee:"
meetmg,'l
The determmatlOn of tribal membership does not happen overmght and for good reasons. With
the romantIcIsm of Indian culture that began In the 1960's many, non-Indian people have made
claIms to Indian heritage and, the serVices or benefits thatcomewith.membership,. By.necessity,
tribes .have chad to become careful 10 screemng membership. so that :limlted tribal services, such as
health care, are available for·thosetribal members who qualify for them. This,means that
membership determmallons can take time and becauseofJimited resources'to'supportthis
process, many tribes ~ave limes when enrollment applicallons' are not accepted. Theclosmg of
the enrollment process IS not of great concern to many tribes, because m()mbershipis .still
extended to tribal members, even if they have not completed a formal enrollment process. In
additIOn, some tribes view enrollment lists as, secondary to determlnallons of membership based
on their mllmate knowledge of what families and individuals are members of the tribe.
For those Indian famites th~t are experiencing difficull1es m trymg tomeetlhelr baSIC needs,
formal membership procedures may be a low I?nonty,. Because membership is assumed by many
tribal members and the tribe under tribal traditIOns and customs;'focusing on formaliZing
membershipstatusdJring these stressful limes would not seem necessary to many Indian people;
Unlike other govern~ents that use paper documents such as'b.irth certificates as the pnmary
means:ofestablishing membership,.tribes have .10ng used and will contmue·to use: their.
customary and traditibnal pracllces.

l

Enrollment .does not qualmembershiP ,in many..situatlOns'.) MallY tribes, especially. small tribes,
do not have updated ~nrollment lists for a vanety of reasons. One reason is the forced dispersion
of the Indianpopulatjon,as a result of failed federal policies, such as the Boarding SchooL
Termmallon andRelocalloneras;.Dunng these penods Indianc6mmumlleswere broken apart
by the forced removJl of-large numbers ofchildren,.whilelarge.n\lmbers,ofadult Indian people .
were separated fromjtheir families mvoJuntarily;.. JThe legacies of these policies are still visible-in
Indian Country today, as adult Indian'people live in Isolallon from their families and
communities, many rot knowing them families or hentage. Tribes struggle to regam these lost"
connecllons'" but are r?any limes not.successful until'years and somellmes'decades have.passed in
thes~ .Indian people~lli ves. ~tones'abound in Indian Country of adult Indian people finding their
families or connecllons to tnbes thatthey:never knew eXisted and the pain and gnevmg that they
have lived with for +any years because of their lost idenllty. In some cases, these people will
never be gIven the'~rportunity to regamthat sense of heritage and know their family.
ANSWERS TO OUJESTIONS.REGARDINGTHE·ICWA

l

1) Wasthe ICWA ir tended to provide protecllons to Indian
reservallon?

c~ildren and families liVing off the

congre~s

began: heanngs on the ICWA pnor to ) 978. it was found that the children
Yes. When
most vulnerable to unnecessary. removals and inslltutlOnalizahon wereothose Indian children that
lived off the reserVlltion; At the lime ofpassage of the ICWA, 25% ~35%.of alllndian children

were bemg unnecessarily removed from their homes and isolated from their natural families and
commumlles. Th?se livmg off~r~servatlon were parllcularlyvulncrallle to unnecessary removal
beSl\use ,of their distance froltl tnbal agencies and courts which had cnllcal knowledge and
expenenceto prOVide ma child custody proceeding. The leglslallve history of the ICWA and
current body of federal case law makes clear that Congress intended to make ICWA protecllons
aya,ilable toallI~dianchiidren Who are members of a federally-recognized tribesregardJess of
theIr place of reSidency.
2) Does the ICWA mangatethat Indian children only.beplaced with Indian families?
No. The ICWA only provides preferences in the placement of Indian children with the first
preference bemg ~a~ilymembers -Indian or non-Indian. 'Furthermore, the ICWA provides state
courts with t~e abIlIty to alter the placement preferences upon a finding of good cause and have
,often gone th.1s. Furthern,t0re, a large number of tribal child welfare programs in the Umted
State~ haVe P~~Ced aM WIll contmue to place Indian ch,ildren with non-Indian foster care or
adO~lIVe familIes When appropnate, ,It is Important, to understand that the process used in
l))akmg plaCement deCisions regarding any child willUlllmateiy.determine how well a child's,
nee,ds,are met. If the process IsexcJu~lOnary and does not include all of the Important parties,' the
placement be~0I!'es at fisk o~ bemg Plsrupted or harmful to the child. InClusion ofaII partiesextenged famIly members, birth parents, tribe, and prospective foster or adopllve parents c is tQe
most succes~ful stra.1egy aM should be a part of ellery placement.decision. This IS the standard
of practice that the ICWA establiShes and when used properly almost never results m a disrupted
pl~qement.

3)·,Why should a trille be allowed to interyene in a voluntary adoption proceeding betwe.en a
consenting natural parent and a prospective adoptive couple?
As ltIany states and tribes have found in their child welfare pracltce, many times natural parent(s)
',Vho are thinkmg about giving their children up for adoptIOn have. not Clearly thought this
deCision through and may not be aware of opportunities to place the child with other family
members. These parents are often very young and not yet mature m their thinking, but are
nonetheless trymg,to deal with the trel\lendous stress of"n upexpected pregnancy or other criSIS
10 theIr Immediate family. This was the case i,n a number of adoptions that were identified in the
Congressional Record last year where young Indian parents, some tQat were not even 18 years of
age, were being counseled by adoptIOn attorneys to avoid involvmg their extended families in
deCisions to adopt out their children. Regrettably, these parents were then faced with a very
tough deqsion, one that has lifelong consequenses, with liltJe,if any, balanced information on
alternatives to placing the. child outside the natural family.
Situations like these where young Indian parents are only provided one way out of their dilemma
do .not meet the best interests of anyone, particularly the child. AllOWing tribes to be a part of tQe
adoption process enables extended family members in the community to be notified of a
potential adoption of their grandchild, niece or nephew and be afforded the chance to discuss a
possible placement 10 their family before it IS too late.
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In additIOn, tribes can provide assistance in ldcating appropriate homes for Indian children
needing out of homepiacements, Many states and pnvate adoptIOn agencIes find themselves"
w,Ith a shortage of qualified Indian adoptive homes and can benefitfrom the pool ofhomes that
trIbes may have avaIlable, As an example, in the state of Washington, the Yakama tribe has'[['}'
pool of Indian fos:er care and adoptIve home~, WhIch they have allowed the state Division of
SOCIal and Health·Servlces to have access to: This agreement enables the' agency facilitatingth,e
adoptIon to find the very best home for that child without unnecessar.y delays.

.<".

4) Is the ICWA a barrier to the lImeliplacemeQt ofIndianchildren in foster care or adoplIve
homes?

~

Ghild welfare agencies working WIth Indian families who are expenenCIng difficultIes are'not
l11aking active, and reasonable efforts, to proVIde rehabilitatIve servIces to the family, thereby
precluding any'chance of the child beIng'able to return home.

• ,State courts, without good cause, are refUSing to transfer Junsdictlon of child custody
proceedings to tribal courts ,ofwhich,Indian children are members.
•

IndividualS or agencIes are chooSing to thwart the law by cou'!seling young Indian families t9
not discloset~,~lr ,natIve hentage as a way to l\void tlIe applicatIOn of the ICWA or SImply are'
refUSing to ,take the necessaryst~ps to.,confirmor'd,eny whether t.he ICWA applies in a case. ,',
.,;J'"

No. In:fact, since the passage ofthe ICWA, nUndreds ofthousands ofIndian children have b
successfully placed in both lOVing foster care andadoplIve homes; both Indian and non-Indian.
The ICWAha~ been a bngh~ ray of hope for the vastmaJonty of Indian children by helpIng th'
be reunIfIed WIth \helr faInllIes and finding new homes when there are no natural familyplaceme~ts availaple.Tribal child welfare programs;~hichplaya pivotal role in thiS'
accomplIshment, l,Iave been IncreasIngly successfulinrecrUltmg and mamtaInIng
adoplIve ho~es within and outside of theIr reser~atlOn boundanes, making it possible for
to place IndIan' chIldren even more qUIckly thanstates and pnvate agencies In many cases,
many ~ases, state ?nd private child placmg agencies look to tribal child welfare programs to
assIst them in developIng qualityfoster care and adoptIve homes for Indian children:
I

' ,

-. '

"

"

..

:,'!::.

)'es:,dA state court haS the discretIon to place an Indiart child outside the placement preferences

inthe ICWA if it finds,goodc,ause to the contrary, ,While an Indian' trib~ may seek transfer of
JUrISdiction to, tribal court, of an, off'reservatIon cas~,eitherbirth parentmay object to the transfer
whi9,~' has the effect of preventmg such a transfer. Moreover, even Where a parent does not
qbject, a state court may deny transfer of junsdiction to a tribal court.
7) Can the ICWA be used to disrupt an adoptIOn proceeding at almost anytime?

',C'

A 1988 study on the status of the Indian Child Welfare Act revealed that tribal imrol'vernellt
the placement of Ipdian children has resulted in, I) Indian children being reunified mc'reot't:en
with their natural families than with state or Burealfof Indian AffaIrS nr<'crr"~" ",n,l';; i
stays for Indian cnildren In substItute care (Le. foster care) than with
or Bureau ~'T_.I:~.Y"
,AffaIrSprograms·l!hese ~uccesses are not surpriSing given the continued growth and
SOphistIcatIOn of tpbal chIld welfare programs In the UnIted States. Many of these programs
now offenng a full range of child welfare services independently orin collaboration with
and state child welfare agencies.

I

5) Are the protections available to Indian children In the ICWA still necessary today?

I

Yes. Whil~ the I9WA hascertal~IY helped to reduce the chances that Indian children will not be
un~e~essanly rem?Ved from theIr homes, families and communitIes, there are still too many
in~lVlduals and agFncles Involved in the unlawful placement of ohildren;especlally Indian
chI1?ren, It IS not rn exaggerallon to say that every year over a thouSandlndianchildrenwho are
elIgible for and ne.fd the, protectIons of the ICWA are beIng denied these fundamental rights to
have access to theIr famIly and culture. This means that one or more of the follOWIng violallons
of the ICWA IS us~ally occurnng:
'
•

_.,,',','

6) Does theJCWA provideanyflexibilityfor state courts to make individualized deCISions in
adoptIon cases?

andext~ndedfamilYnie'mbers

Tribes
are not being notified when a member child is being
consi.dered fO~ Ian out of home placement.

No: If the JurisdictIonal and interventIon provisions, andtlIe procedures for consent to a<;loptIon
tn the iC",A are followed, no adoption may be disturlJe<l once it IS finalized unless there is fraUd
ord,!~~s~.irithelnItIal <:onsent.~ven When there ,IS fraud or duress, aChall~nge can lJe brought
Orly t",,9.y~ars after an ,adoption decree is final. A.search of reported Gourt.decisionsinvolving
I,n,dian adoptIons where theIGWA was involved found only 30 cases sinceJ978 where adoptIons
~ere disrupted because ofcourt disputes. Thus,. Where the ICWAis complied with Initially,
there is little threat that an adoptIon will be overturned.
8) Is there any relatIonship between the applicatIon of the ICWA and abortion rates among
Indian women?
No. Recently, allegations were m~de by tlleNational Right to LifeCommlttee lJased on
suggestIOns by the NatIonal Council for AdoptIon. ,that the application of the ICWA may have the
effect of encouraging alJortIon In Indian women. To date, no credible data has been produced
Ihat supports this allegation or shows a relatIonship between the application of the ICWA and
alJortions. In fact, not only do most tribes have traditIonal teaChings regarding the speCIal gift of
life, lJut available data shows thatIndian women' have one of the lowestrates of abortion of allY
ethlllc group. Abortion rates for Indian women have either stayed constant.or declined since the
ince~~lon ()f the IC""A in areas where data IS available. The Alan Guttmacher InstItute Whl~h
does extensive data collectIOn, research and public policy analy,sls in the area ofreproduCtIve
health stated the follOWing in a letter to Congressman Don Young dated April 15th.

QualIfied Indl~n familIes, often tIme's relatIves of the Indian Child, are not being given
consideratIOn Sa placement resource for the child.

8
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"W~ have read the proposed legIslation (H.R. 1082) carefully and cannotlmagme how,the

proposed amendments to the Indian Child Welfare .Act (ICWA),: or the 1978 legIslatIon,
could in any way have an Impact on the, abortion rate of the Indian population.:'
S. 569 AND H.R. 1082 WILL PROTECT THE BEST INTERESTS OF INDIAN CHILDREN
AND PROVIDE CERTAINTY FOR POTENTIAL ADOPTIVE FAMILIES "
The amendments in S. 569 ,and H.R. 1082 were carefully developed in a year long process by
tribal leaders and ¢xperts In the fiel~ of adoptIon and foster careoflndian children with mput
from representatives of the!Amencan Academy of AdoptIon Altornt;Ys. In addition., other
prominent orgalllzations IIlvolved in adoption and foster care issues affectmg children have also
come forward to express their support for these bills. These organizations include: Child
Welfare League of America, North American Council on.Adoptable·Children,.American
Humane Association. Catholic Charities, and the American PsychologIcal Association. '
This effort by the tribes signifies ,their willingness to address the specific concerns of mose Who
feel that ICWA has flaws in sonie areas. 'But just as ilTIPortant, the amendments mealllngfully
address the concerns raised' about ICWAm a way that can provide more secuntyforpotentlal
adoptive parents and still allow for mealllngful partiCIpation of extended family members and
tribes when appropriate. The follOWing IS a descnptlOn of the key provisions in S. 569 and H.R.
1082.

1. Notice to Indian Tribes of Voluntary ,Proceedings

i

Provides for notice to tribe~ in voluntary adoptions, tennin,atlon of parental rights, and foster care
proceedings. Also clarifie~ what should be mcluded in notices to,tribesof these prOceedings.
Providing timely and adequate nollce to tribes will serve to ensure a more appropriate.aqd
pennanent placement deci~ion for the Indian child. When t~ibes and extend.ed family members
are allowed to be part of a placement deCISIon the nsk for dlsrupllon IS siglllficantly decreased.
With proper notice, tribes 9an make mfonneddecislons on whether the' child is a member and
whether or not they have ail mterest to participate m the placement deCIsion. NotIce also helps to
expand the pool of potentiill adoptive parents because frequently the tribe knows of extended.
family mem,b,e.,,rs a",n,d other Ilquality adoptive homes that are unknow~o the individual or agency
facilitatmg the adoptIon.
I

2. Timeline for Intervention in Voluntary Cases

I
Provides for a window of 910 days for tribes to intervene after notice ofa voluntary adoptive
placement or 30 days afterjnotice of a voluntary adoptIon proceeding whichever IS later. If a
tribe does not intervene .within these tlmelines after proper notice, they can not come back and
later intervene.

I

Timely placements of chiJ1r~n"Whethertheybe Indian or non,!ndian, are a concern of everyone.
It IS In no one's mterest to Ilet children languIsh m fosfer care or mslltutlOns when there IS an
appropnate adoptive placement available. Understanding this, tribes came together to adopt
language that will place an'jappropnate timeline on theu ability to intervene m voluntaryad9ptlve
proceedings involVing their children.
.
.,
Historically, tribes and ext~nded family members interests were almost never given any
consideration in these sensitive proceedings. They often only found out about adoptions of their
children months and sometimes years after deals had been cut. With proper notice, tribes can

9

deCISIOns regarding theIr mterest m a child and help facilitate a timely and
s\lcc.essful adoptIve placement.

cnminat sanctions formdiyidualsor agencies whichknowlllgly misrepresent whether a
is Indian to avoid application of the Indian Child Welfare Act. The vast majOrity of
adoptiOnS mvolvlllg Indian children happen as a result of unethical and illegal behavior
part of the mdividual or agency facilitatlllg the adoptIOn.' In the now infamous "Rost"
case, the natural father was counseled to a~oid disclosing he was Indian in order to
application of the ICWA, after which the adoption attorney falsified adoption papers that
asked for the natural father's ethniclty. This IS Just one example amongst many where a number
of innocent
as well as the adoptIOn Itself, were expos.ed to unnecessary nsks for the
a littJeeasler for me person facilitating the adoptIOn.

Limits for Withd~~walof(;o~sent to Adopt
Limits the length of time within which birth parents can withdraw theIr consent to adoption to SIX
months after notice to the tribe. Provides more certainty that adoptions lIlvolving Indian children
will not be disrupted by placmg time limits on the natural parents ability to revoke their consent
to adopt. Furthennore"It brlllgs federal law pertamlllg to the adoptlon of Indian children more m
Hne with applicable state laws by avoiding unlimltedtimeHnes one when consent to adoptIOn cllll'
be revoked.

5. StateC()urt Option to Allo,w Open Adoptions
Allows state courts to provide open adoptions of Indian children where state law prohibits them.
Some state courts prohibIt biologIcal family members from mallltallllllg contact with the child,
even when the adoptIve parents agree. This proviSIOn provides another tooi in a state court
adoption proceeding to avoid protracted litigation and ensure children with access to their natural
family and culture When deemed appropnate. However, state courts will still have full discretion
as to whether this option IS utilized.

6. ClafifyingWard ofTribal Court
Clarifies tribal court's authority to declare children wards of the tribal court, much like state
courts do. Clarifies thatonce a tribal courttakes control of an on-reservation child or a child
transferred to them py a state court that the tribal court retallls control. EnsuJes that tribal courts
will not unilaterally reach out and take control over a child whose permanent home IS offreservation.;f·'

-

,

7. Informing Indian Parents of Their Rights Under the ICWA
Provides thataltorneys anctpublic and private agencies ,must infonn Indian parents of theIr rights
and theIr children's nghts under the ICWA.. This proviSIOn will ensure that Indian parents are
IIlfo ed up front and ableto make balanced deCISIOns \)1) the adoption or foster care placement
of theIr children.. This will help avoid unnecessary litIgation due to natural parents making
ulllnfonned deCIsions that they may wish to change later.

nn
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8. Trib\,l\\1embership <::ertifj!'ation
Any motion to mtervene m an adoption proceeding by a tribe shall . accompamed by.
.
certification of me child's membershlporeligibilityJormemberShtp m apartlcular tnbe. This
provision will help ensure that there IS no question as to whether ~ child is. Indian under the
ICWA and that tribal membership determma'.I~~sarenot ar?ltranl y m~de.:
,.

..,

.

This story IS not an uncommon one in Indian Country. As an orgamzation that works. with tribal
child welfare programs on a daily baSIS we hear many accounts of children anq.'adults who have
been lost to their extended families and culture, m mOSt cases. because of poorly thought out
federal policies and mIsguided efforts !O.:'help" Indian children. ThIs illustrates the most
Why efforts to change thelndian Child Welfare Act should be carefully
developed and why It would be a grave mistake to weaken it in any way.

,

I wanllot~lI you lnhum~~termswhat the Indian ChildWelfareAct mea~sto Indian families.
Recently a32 year.old Indian mother in Oakland,Califorma,.Pnsella Packi~eau,r~discovered
her Indian heritage. She ~was the child of a NavajO mother and a Mandan~Hldatsa father. When
Prisella was only eighteen months old; her mother became mentally ill while livmg m the
Phoenix area. Because her mother was unable to care for her Pnsella was placed with a nqp'
Indian foster family and rever returned to her mother or extended family. She never even knew
she had an Indian family'or relatlves. Her non·Indian family forbid her to speak of her Indian
hentage and passed it of~ as somethmgrthat was~otlmportant.
I

Years later,while battlin~depresslOnand~nxlety about her lost idenlity Prlsella developed a·
substance abuse problernandher own children were placed in substitute care. But this time there
was an Indian Child Wel;fare Act and a social worker who knew how to implement It. Even
though Pnsella had been] enrolled in the NavajO Nation at birth, because of her placement m a
non·Indian family at such a young age, no one had bothered to inform or help her enroll her own
children. Fortunately, t~e socIal worker,notified the NavajO tribe who mO,ved to enroll Pnsella's
children and help find a placement with her extended family.

~f

sO~lal

Upon vIsiting the home one .of Prisella's aunts, the
worker found pIctures of thePrisella
at eighteen months of a~e still on the wall. The. aunt told ofthe families gnef and the frustration
at not being able to find khis child whom they had helped raIse as an infant. They told of not
bemg able to find infor~ation to know where Prisella mIght be or if she was even alive. Ihe
years of not knowmg w,ere theIr loved one had disappeared to had leff a defimte mark on this
family.
.I

I'

.

Indian Child Welfare Act has provided much needed protectIOn and hope to thousands of
Indian children smce its enactment. What many people do not know is that this law has also
gIven Indian commumtles hope for a better future. It is not uncommon to find Indian people in
communitles all across the country that have either found theIr own identity because of the
or have a family member that was reunited because of the ICWA. These collective
expenences which are shared every day provide the healing that IS needed for Indian
COlnnlUnliti,es ravaged by federal poliCies that were designed to Isolate and assimilate Indian
people. In many of these cases, the discovery of their lost identity has enabled them to fill an
inside themselves and find support and understanding they never had. This is the
that we know, and when allowed to work properly, provides secunty and certainty in
Indian children's lives.
We ask you to support passage of S. 569 and H.R. 1082. We believe they will continue the
positive contributIOns to the health and safety of Indian children, while also providing the
certai;nty' PI'oslpec:li,'e adoptive parents need. ThIS balanced approach IS the kind that makes
and achieves what everyone says they want, which is in the best mterests of
Thank you for serious consideration of this testimony and request.

,

Th~tribeworking withlhe mother's maternalauntas.ked that the ch,ldrenbe place(j wIth her,.,
while the moth.er soughtl treatm..ent fO.r . her.. ~ubstanCt; a.buse problern' As aresu.ltof th~)n.dian.,
Child Welfare Act and tre good work of the tribe andPnsella's socIal worker, the chIldren were
,'placed with Pnsella's aunt and are domg beautifully m this home on the NavajO reservatlon.
Today, PriseBa has beeJ reumted with her NavajO family and will very soon be celebratmg three
years of sobnety. She also knows she has a bio)oglcal'fatherwho is still Iivm.g, whom she was
told by her earlier caseworker had passed away, and hopes someday to meet him as well. She IS
a much happier, self.co*fident person today, while her children have found alovmg llome with
their. extended fa.mily. 'AI' s Pnsella.puts It, "I am able t.o give m.y children today wllat I did not get
.astrong sense of who hey are as Indian people. I am still trymg to find wllat was lost to me
long ago and it IS very, very llard. I am trymg to fill the. hole 10 my heart."

II

12

194

155
» jIUn:sdi,;ticln of II of those children.. These are children who may have been lost to our tribe had

SpokaneTl7ibeof Indians
P.O. BoX'100 • Wellpinit"WAC99040. (509)'25B.45Bl • Fax 25B·9243

CENTURY OF SURVIVAL

been for the Indian Child Welfare Act
For the reasons stated, ICWA has been of great value to our tribe. However, we
that some changes to the Act are needed. InCluded in our'statement are conunents

1881 - 1981
STATEMENTOF
THE SPOKANE TRIBE OF INDIANS
Regarding pr~posed amendments to .' "
The Indian Child WelfateAct: H.R,l082 andS. 569
SUbmitted to the Senate COInlllittee on Indian Affairs
and House Resources' Committee'

garding H.R. 1082 andS. 569, and two stories.illustrating the difference ICWA has made to

COMMENTS TO HK 1082 AND S. 569·

Th,e lJnitedS¥tte~ Govenunent has lo~g recognl~d the sovereignty ofIndiapTribe~, ~d

I

Congress' unique obligat,ion toward Indians. Congress enacted theIndian Child Welfare Act
• I
, " ' " ." I
(heremafter referred to lllj"ICWA" ortA~t") ill.1978 pursuant to .t!u\t obligation due to the

HK 1082 and S. 569 maintain the original intent ~fICWA and provide a reasonable
solution to the need of prospective adoptive parentsto ensure greater certainty with. Indian
adoptions. Therefore, the. Spokane Tribe. supports H.R. 1082, and S.569, the identical bills to

incredibly large number bfIndian children being removedfrom theirJamilies, and being placed

I

, non-Ind'Ian homes by <;hild welfare agencies. The Act is based on the political relationship
m
between Indian Tribes 1d the United States, and not on Indians as a race. See Section 1901(3)
ofICWA, "the United S~ateshas a direct interest, as trustee, in protecting Indian children who
are members of or are eli!gible for membership in an Indian tribe." See also Morton y Mancan,

i

417 U.S. 535 (1974) (up\lolding BIA Indian preference hiring and promotion policy because
Indian status is political

r

opposed to racial).

amend the Indian Child Welfare Act, with the followmg changes.
Section 1913(c)(2)(A)(l} should be changed to require that notice be provided not
later than 30 days after foster care placement as opposed to the stated 100 days. Allowing
noticeto follow a placement by over.three months will allow attachment and bonding to take
place with a foster family;.and cause' unnecessary trauma to the child ifa more appropriate home
is found through the tribe. Requiring notice to be provided to tribes as soon as possible, with a
maximum limit of 30 days after placementwiUallow states to utilize tribal knowledge and

The requirement, placed on child welfare agencies in handling Indian child custody
resources to the benefit of the child as soon as possible.

I

proceedings under the Att has made a real difference to tribes throughout the United States.
Over th~ last several yeis alone, the Spokane Tribe has been able to provide culturally
appro~nate adVIce, cu~tlal reso~es, placement resources, and a tribal connection to over 25 of

our chtldren mvolved m tate child custody pr,oceedings, and our tribal court has taken
SPOKANE TRIBE ST
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Sanctions or penalties should be added to Section 1913(h) for failure to comply with
court ordered visitation or contact by the birth family, or tribe. As it now stands, a birth
SPOKANE TRIBE STATEMENT - 2
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family, or tribe may approve of a particular adoption because
and after the adoptIOn IS final. the adoptive, family will be ableto avoid the agreement without.
fear of having the adoptIOn decree set aside. The effect will be to discourage birth families and

490 U.S. 30. 42 (1989)ctmchided that ICWA applies when these conditions are met.
'There are approximately 51 orecognized tribes within the United States. David H.

tribes from entering into, or approvmg voluntary adoptions at the outset.

et al., Federal Indian Law Cases and MaterialS 8 (3d ed.1993). Eitch ofthese tribes has

Alternative and additional penalties should be added to Section 1924, The
Committees might consider sanctions against any agency, whether public or private, for
violations of the section. The sanctions could include loss offederal funds, for example. States

Cultural setting. In addition, approximately, half of the United States Indian population
not live on or adjacent to an Indian reservation.l!:!. at 15. There are many reasons why
, Indian P,eolple and families may not live as the majiJrlty society expects a "typical'~Indian family'

could be required to suspend licenses for agencies that ilrefound to violate the section or to

to live. Govenunent policies such as the Relocation Act, and the various Tennination Acts, pre-

require bonds for violators. States might also be required to include ICWA compliance

ICWA Siate child welfare policies of Indian child removal, as well as limited jobopportunities

procedures in exami~lationof IicenSin!iI~rOceedingsforemployees ofagencies who are going to

on reservations have encouraged or forced Indian peopleto leave reservations and'relocate in

I

"

(I

work with foster car~ or adoptIOn cases.

urban settings.

Language sJOUld be added specifically,rejecting the, "existing Indian family

I

In enacting ICWA, Congress found that "there is no resource that is more vital to the

exception!' Many slates have read anexceptionintoJCWA, holding the Actmapplicable where

continued existence and integrity ofIndian tribes than their children and ... the United States has

they do not find an "~Xisting Indian family!' Eg" Matter of Adoption of Baby BQY L.,643 P.2d

a direct interest, as'trustee, in protecting Iildian children who are members of or are eligible for

I

168 (Kan.1982); In.i~, 825 P.2d 305, (Wash, 1992). ,The court in In re Crews, held that

membership in an Indian tribe." Section 1901(3).' There is no reference to' any sort of

ICWAdid not apply IWhere"an Indian child,is not being removed from an Indian cultural setting,

requirement ofan identifiablecUltural setting. To the contrary, Section 1901(5) ofthe IeWA

the natural parents

h~ve

no substantive ties:to a specific tribe; and neither the parents nor their,

I

families haveresidei or plan to reside within: a tribal reservation.",l!:!. at 310.

.

The ICWA s~ts forth specific critena for its application. There mustbe'a child custody

I

.

itself states that States "have often failed to recognize the essential tribal relations of Indilin
people and the cultural and social standardsprevliiling in Indian communities and"families."
It is abSOlutely impossible for a state to determine which families are "Indian families" for:, .

proceeding as defined under Section 1903(1), and an Indian child asdefmed by Section 1903(4)

purposes offalling ullder the ICWA requirements. ,. Just because a particular family does notlive

as "any unmarried pJrson whoisurider age eighteen and is either (a) a member ofanlndian tribe
I

the way states expect Indian peOPle to live, does not mean that the family ceases to be an Indian

or (b) IS eligiblefor )nembership m an Indian tribe',and is the biological child ofa member ofan '

family.' 'This is for tribes alone to determine.

SPOKANE TRIBE 'TATEMENT - 3
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.By attempting to determme whol~.an Indian. and who is notfor purposes ofleWA
application through the imposition of an existing Indian family exception, the states are
mfringing on the exclusive nghts of tribes to detennme their own membership an,i perpll,ltliLl\tingli>
problem that the lewA has sought to rectify. States need specific direction from the Act that
this is unacceptable.

reslerv,aticon forllwo months,·and looked like Georgia's grandmother.' Marie was a teacher and·
meu "'lUll"'''"' Georgia in her Indian culture;
sometime:laterbefore Georgia.discoveredsheiwas a Spokane Indian.. Georgiahad
sh€l w·as.aj"Chewellihll~dian~lb€lca:use:'sh.e kne'wthat WllS where she was born. Chewelah
2i!;a1:0v,'ll!ocllted a few miles from the Spokane Reservation: "I didn'twanttobeSpokane
Inliiwl." I h,atelidt:!:I.·th,oul~htln(iiw~s 'weJ:e, ,vlult I had seenqn:TV'! I was scared about the

II.

STORIES ILLUSTRATING THE IMPORTANCE OF ICWA.
.Georgia had been told by fosterfamilies that her parents were dead. Marie told her they,;>:
The Spokane Tripe has two stories that it would like to\sha:rewith the Conunittees.
,

first IS aboutthe lives o~two

I

~pokane tribalmembersv,ho were victims of the pre-ICWA state
~
\ .

child welfare policies. The second story is about a young girl who was brought into the state

I

system and how ICWA helped to insure her best interests were met.
A. Pre-ICWA

iI

Ge~leVa are 38, and 39 years old. TlJeywere taken ft:om theirgrandparents
Wld placed in Wl orphan~ge when they wereollly 3 Wld4 years old, befor~ there was Wl IndiWl

still alive, and Georgia located her birth mother Wld begWl to write to her. They metin .
19~77;Wldl G(lOrl~ialewme(lthlat,!;hewas also Coeur d'Alene Wld SaiishIKootenai:.

, According to Georgia, she was "messed up for a lotof years... Finally; I carne back to the
[reserv,ation1aJ~d!;tay·ed.. It has taken 34 years to accept myself as being IndiWl.• .I know wht<llL;
m"·'''1.1U., they won't be far·ff9m their.culture:l,Today·rcWlhonestlYlsay l amhappy.tobe,.'

Ge(lrgia and

Child Welfare Act. AJr a year at the orphWlage, Georgia went to live with a foster family
I
where she was taught t1eat properly, to behave, Wldto go to churc~. Georgia.filoved tOli second
foster family where shelwas told she was beingl<l,lpt for the m(lney. She Was physically Wld
verbally abused, and m~lested by her foster brotherv,hen she was six years old. This was the

.'""'" """"-1'

mI"'",.

H~ <hi'" _ _ ~W

"" "'" . . """""""" '"

"stupid" Wld "would not learn." She hated the color of her skin.
Georgia later Joved to Marie's home, a non-Indian woman who lived on Wl IndiWl

I

SPOKANE TRIBE SllATEMENT - 5

:Genevawent from foster home to foster home when she left the orpharLage.·Bhehad no.
onll try tl)UlteI'est: he:riIlh,erc:ultun,.<roclaY;the slSl:ers llnl in conununication,.butthey.:do,not
about whathappened to them.'.Genevato this.day doesuot like being Indim, Wld.shemow.'
has a daughter that does not like being IndiWl either..
B, PosHCWA

Child A is6 years old.•!. She was removed from her parents'· care, found to be a dependent.
child,Wld made a ward of the State Courtwhen she was 4. yearsold.becauseher motherlhad.left.
her with a babysitter Wld hadnot returnedJor her. A'sfatheus.a memberoftheSpokane.'fribe,
SPOKANE TRIBE STATEMENT - 6
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however has not played an active role in his daughter's life. Both parents hav: substance abuse

community.

roblems. At the time of placement by the State, A was not enrol1ed because her parents had not
p . .
~.

Had it not been for the Indian Child Welfare Act requiring notification to the Spokane

an.dallo~~gm~~~nB~?i~'tI1~~roc~tdings,the Sta,te lfllIY, ne~~rhave inq~i;~das to

submitted proper documentation to the Tribe. Pursuant to the Indian Child Welfare Act, the

Tribe,

state notified the Spokane Tribe. The Spokane Tribe intervened in the rnatter,andwas.

whether A w llS I~dian:~

immediately able.to provide the state with a list of family members for potential placement and

the State would not have known that the Tribe or the Spokane Indian side ofher family existed ~

visitation resources, provided important family history, and made recommen~~lOns to assist the

a resource. Child A may have been lost to the Spokan~Tribeand her Spokane Tribal family in

court with services for the family, including cultural resources for the child, an4Jgathered
paperwork necessary fo,~ enrol1ment, so that A would be eligible for the .benefits of bemg an

~e fir~t plaee1l111d smce the StateW? not have conta~t .with A's father,

much th.e same way as Georgia and Geneva, and may never have obtained confidenceinher
Indian identity.
There IS a big diffet~ncl'i.!1 th~ o~tcollle ofthes~ two si~ations because of the ICWA.

enrol1ed tribal member.1
She was placed in a foster home on the west coast to be close to her mother while her
I

,

mother was trying to sJaighten her life out. While the Tribe had hoped that the parents would

I
.
engagC'in services and :reunite with the. child, they had not done so, and It becarneapparent that
I

While A is not yet agro\VJl w-0man, she is'already proud to be ail Indian,

and has a strong sense

of identity. Because the Spokane Tribe has many stories like A's, showing the di~erence that
ICWA haS'made, the Spokane Tribe has a strong hope for a betterJuture for our people.

the parents were notinla position in theidiveswhere this would happen. The Spokane Tribe

i
brought the circumstarlces to the Tribe's Child Welfare Advisory Committee. The Tribe and the

I

State DepartmentofC!rildrenand Family Services decided that it was in the best interest of the

I

III. CONCLUSION
ICWA has had a str~ng pO,sltive impact on the lives of Indian people, and on the. health of

minor child to be plac6d with her paternal grandparents who live on the Spokane Reservation.

Indian Tribes.We askyou to support the passage ofS. 569 and H.R. 1082 with the chatiges

The Spokane Tribe alsio petitioned to transfer jurisdiction to the SpokaneTribal Court, The.

listed .above,and we ask specifically that the Committee keep in mmd while considering

4'

Tribe did petition and bbtained jurisdiction over her case.

A i. MW

wi.......... who how

I~ol'"

.amendments to the Indian Child Welfare Actthat each ai\devery one of our p.eople mean the

""" roc"" .... "" hOfu. Shd.

surrounded by aunts'.fc1es, cousins and grandparents. She IS bemgratsed by famliymembers
<

who teach her the Spokane Indian ways, andto feel good about being Indian. She is frequently
seen at

TribaieVents'~Cing,

SPOKANE

world to us, and thatit isthe absoJ~t~rightof every Indian child to

The Spokane Tribe thanks the committee for taking the time to consider the Tribe's input
and recommendations.

playing with cousins, and other friends. She is part of our

TRIBElATEMENT-1

an Indian.

SPOKANE TRIBE STATEMENT - 8
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TESTIMONY OF REPRESENTATIVE TODD TIAHRT

. Currently,ICWA is .being appliedtoAmericans. solely on the basis of
their race not on the basis .of a willful connection to a tribe. The result .~ two
groups of people are denied full protection .of the law: Native American birthparents and Native American children. A Native American birth parent.has less
freedom than other Americans to choose the adoptive parents for their child.
Second, the Native American·child's relationship to an adoptIve parent is less
secure;.

Chairman Campbell, I am grateful for the opportunity to submit
testimony to the Senate Committee on Indian AffaIrs regarding S. 569, the
"Indian Child Welfare Act Amendments ()f1997"., I 90mw.ell:dyou for your.
leadership inholding this heanng and your endeavor to Improve the lives of
Native Amencall children, birth parents and adoptive parents.
'The purpose .of my testimony is to communicate one si~Rng central point
to the Committee - I am opposed to S. 569, the Indian Child.Welfare
Amendments.of1997, as a means of improving ICWA on behalf of Native
Americans. Furthermore, I am deeply concerned about the unmtended
consequences which would occur in the event of its passage.
The current problem caused by the ICWA is related to the ICWA's
overreach and consequ~ntialviOlation.of the. constif;utional rightsqf Native
Americans. The solutiqn to this overreach is not to expand the Junsdiction of
ICWA but to restrictiti

I

Please consider the follOWing conclusions regarding the current
jurisdiction of the ICW!A as wntten by Christine D. Bakeis m her law review
article The Indian Child Welfare Act of 1978: Violating Personal Rights for the
Sake of the Tribe. (Notte Dame Journal of Law, Ethics & Public Polic:y Vol 10
Issue: No.2, 1996) .1.
.
.
'''To live under the American Constitution is the greatest political
pnvilege that wa~ ever accorded to. the human. race. ' One of the
promises of the 4mencan Constitution is that states will not enforce any
law that abridgesla citizen's privileges;TheAmerican Constitution also
guarantees that stftes will not 'deprive any Person of life, liberty, or
property, Withoutl due process of law.' The American constitution applies
to 'all persons. bo.rn or naturalized in the United States,' inclUding
American Indiansl
The ICWA purportedly concerns itselfwith the well-being of
Indian tribes and Ichildren. Application of the ICWA, however, is
denying parents 0lf Indian chil.dren the p.rivilege of livmg un<ier the
ConstItutIOn.
.... ...Despife the American Constitution's promises, the ICWA
requires states to Itreat parents of children With Indian blood differently
than they treat ot?er parents. Parents of children with Indian blood are
n~t afforded the ~rlVllege of se!ectmg theirchild's adoptive parents.
LikeWIse they ar~ not necessanly given a nght to remam anonymous in
an adoption proc eding."

:
l

.

Unfortunately, S.569 does not prevent application .oOhe ICWA.to a ,child
or birth-parent based solely on his or. her race. S.569 in fact strengthens the
reach of the act beyond individuals who have a willful connectIOn to a tribe.
Following are the primary concerns I have regarding S.569:
•

S. 569 would not. restore the freedoms which are unintentionally infringed
upon by the ICWA

•

S. 569 would extend to Native American tribes complex rights of notice
regarding child custody proceedings involvmg children and birthparents
who have no willful connection to a tribe.

•

S. 569 would expand the authority of ICWA to encompass criminal
penalties. If any party other than the birth-parent concealed the fact that
a child or birth parent was of any degree of Native American ancestry
that individual (e.g. adoptive parent) could be imprisoned for a year.

•

Although S. 569 would require a tribe to respond within a proscribed
time in order to participate in or conduct the child custody proceeding,
the bill states that failure on the part of the tribe to fulfill this obligation
does not waive the rights of anyone else under ICWA. Therefore, this
provision does not provide certainty. Any tribal member or any other
tribe from whom the child may be descended could'still threaten the
permanency ()f.a birth-parent's decision and a child's adoptive
placement.

•

Although S. 569 would establish a two year limit on the ability to
overturn a decree of adoption, this two year time limit only applies to a
birth-parent's ability to withdraw consent to the adoption. Therefore, if
any other VIOlation of the act occurs an adoption decree could still be
mvalidated beyond the two year period.

164
165
"For these reasons; 1 cannot support S.569, andmsteadsupport the
legislation introduced by 'RepresentativeiDeborahPryce last year ,;H.R. 3275
(104tn Congress)', in combmationwith my bill, the Voluntary Adoption
Protection Act, H:R. 3156 - (104th'Congress),wtiichlamreintrodllCingtoday.

'.

]04m C'OXGnE::;,,,
::]) SlOSS1().\"

H ..R.31.56

'

To amend tile Indian Child W 11'

CUStOC1Y proceedin~.':) fi'o

These two bills would address the overexpansive Jurisdictional problem of
the ICWA by restncting application of the Act to bIrth parents who have a
political, sOcial or' cultural connection to a tribe (H;R: 3275) andrestnct "
application of the ICWA to mstances of involuntary child custody proceedings
,
(J
(H.R.3156),

m

I

.

'

~~ aI'(' ...· let of' 197.8 to cxenJpt n)l11lltU1'_\~.(.'lIiJd

CO'\C'ldge

under that .ilct. and for otller Pl1~poses.

IX THE r-rbt7SE OF REPRESESTATIVES

Please find enclosed with my written testimony a copy of the law Journal
arUclebyChnstme D; Bakels referenced earlier; and a copy ofmY/I~gislation
introduced in the 104th Congress, H.R. 3156.

:lL!.RCH 22, 1996
JIr. TLUlllT Introduced the folloWIng"c j:J,ill; ""!II,ch was referred to the
CommIttee on Resources
.

Once again, ~r. Chairman, thank you forglvmg me·the opportt.mityto
the provide the ComlIIllttee with this wntten,testimony.

i

!

A BILL
To

amend the India~ Child Welf~re Act of 1978 to exempt
\'oluntary child custod.\,' prbc~eding's
fronl
~eovcragc midcr
that Act; and lior other purposes.
Be it enacted by the Senate and HouseofRepresenta"i

2 til'es oftJie United St a t es
..

3
4

ifA menca
. m
, Congress, assembled',
,

0-

SECTION!. SHORT'ITrLE.

This Act" llla~' be (:ited as the ''Voluntar:v Adoptioll

5 ProtectlOll Act".

6
7
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Mm POLICY.
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185,:' . Fitzgerald' Maturity, supra' note 8, at 33.
186, Bowers v Hardwick 478 US 186,206 (l986) (Blackmun,.1,
dissenting)

~

~J2
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modest is that it does not challenge any deeply entrenched constitution'aldoctri~es; its implementation requires no sweeping
and unlikely emendations in our constitutional thinking, Unlike
Fitzgerald's" m) 'proposal involves an unfolding of the implications of traditional liberal theory, as stated by Mill, not the jettisoning of it It retains faith in a version of the rule of law and
supposes an ability to test, in the usual way. substantive state and
federal laws regarding children for their constitutionality
Unlike Minow's, my proposal does not suggest that the proper
objects ~four conc~rn might be s()m~thing other than the,irydividual, or challenge the notion that the Constitution parcds out
only "negative," peyer "positive,". rights Unlike. Woodhouse:~,
Ilfyproposal doe,s~.ot;suggestanydiyergence from the p~iricipl~s
of equal~ty that lipe.ralismat its best tTidqrses: At th~ sarI1C'time,
unlike a thesis of "rugged" individu~ism ~y propo~al~9uld not
hav.e. us set.r:l.side the moral obligations ,we have (owL\rd childr~n,
or have us,in Fitzgerald's words, "abandon [children] bere,ft of
adult .guidance, :to. foolish choices regretted in laterlif~"n185
Since many:choices that a child might make will not involve lun·
darry.entalintere,sts, and since many choices'will involv.e interests
·that,:,.. hile fundamental, do not evidently penefitthe child, we
cannot even,anticipate a delugeofchi1_~ren's rightscl~ims in the
fe<ieral·. courts .. :tYlost importantly, my proposal .would. protect
chi~dr~n.'s .imere~ts inthe family, and would provide a basis for
ch.allengingsl\lte actions that treat children. as. less than funy
human.. The deep need parents have fortheir:children is equalled only by the deep and demonstrable, need chi1d,renhaye for
those whom they take to be ,"parents n.,. The insult to the child,
when the state intercedes to breach their strongest affiliations, is
justas.gr-eat.as.the~nsult to any adult.
In 130wers v Hardwick, justice Blackinun referred to the"~un
damental interest ~llindividuals have in controlling the natti~,e. of
their intimate associations with others nt86 , "What I have. trie~ to
do here is to argue that there is. nO,.reason in. the world not to
understand this principle, properly restricted, to :apply to
children
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THE INDIAN CHILD WELFiffiE ACT OF 1978:
VIOLATING PERSONAL RIGHTS FOR THE SAKE
OF THE TRIBE
CHRISTINE D" B.AJa:IS'"

L

INTRODUCTION

"To live under the American Constitution is the- greatest
political privilege that was everaccOI:ded to the human race,"l
One pf the promises of the American Constitution is' that states
will·nqt enforce any law that abridges a citizen's pri"ilegcs. 2 The
An1~[icanponstitution also guarantees that states. will not
"deprive any person oflife, liberty, qr property, without due process'of law~"3 Th~ Ame!ican Constitutionapplie~~o "[aJ1I persons, born or .. naturalized in· the United States,';4 including
._
Americal1 Indians
~n .' the late .. seventies, th~. United' States' Congress began
investigating child. custody proceedings involving Indian chil..
drf;n.~, These investigations culminated.in Congress enacting the
Indian Child Welfare Act Of 1978 (ICWA)' The leWA purportedly c<;>ncer,ns i~elf with.~~e well-·being of Indian tribes and children, AppUcati'?Tl of the).~A, however, is denying parents of
Indian.childr<;:;n .the privilege.of living under the Constitution
.In the United States, parents enjoy certain rightsconceming
the l~pbrit1ging of .theirchildr~n,6 .Despite the American Constitution',spromises,'th.e ICWA r~quires states to treat parents of
children with Indian blood differently than they treat other p(lr·
ents, Parents of children with Indian blood are'not afforded the
privilege 6f selecting their child's adoptive parent~ 7 Likewise
.'. Associate, K.a!dorf, Lewis & Swietlik, $.C ;].D.. , with honors, Order' of
the.~if,1994, .Drake, Uniyersiry,Law :School Former t.a\'.' Clerk. to ·the
Honorable Marsha It Ternw, Iowa Supreme;Coun
i.' REsPECTruLLVQUOTED:A DICTIQN,a.RYOF QUOTATlC)N$ REQUF.STF.D rR('~1
THE CoNGRESSIONAL Rt.SF.ARCH SERVICE 65 {Suzy Platt ed 19S9>. (~ttrihuted to
Calvin Coolidge, the White House,Dec 12, 1924)
. ,
2 ·U.S, CONST" amend, XIV, § I.

4

3

Id
Id

5
6
7

25 USC §§ 1901-1963 (1994)
Sa infra notes 121..39 and accompanying text
Sa infra notes 140..57 and accompanying text
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birth--t.he-mctheiarranged-to~have---th€m4t~the'·6uifph-rf'"Mer~i6--'~'-, ... _'"~

rial Hospital, som~ wo hundred miles away from, the r~s~rv,,tionl! After the twins birth, the parents consented to, th,e
adoption, and an adoption decree was entered in the state
court 12
Two months later, however, the Indian tribe to which both
parents belonged moved ~e court to vacate' the,adoption" d~cree
on the ground that under the ICWA exclusive jurisdiction ,was
vested in the tribal courtY~ The trial court, respecting the great
length.s that the n...; ns' parents had gone to ensure that their children \\'ere born off the reservation and adopted by non~Indian
parents, denied the tribe's motion 1'1 ~he Supreme Court, on
the other hand, disregarded the parents' Wishes and found that
"[t]ribal jurisdiction -under [the ICWAl was not meant to ,be
defeated by the actio t1 s of individual members of the tribe, for
Congress
concerned not solely about the, interests of Indian
children and farnili~s, but also about the impact on the tribes
themselves 111~ The court furtherillustrated its disres,pectfor the
parents' choice by stating that "[pJennityng ind.ividual m~~ber~
of the tribe to avoid. tribal exClusive jurisdiction by the simple
expedient of ghing ,birth off the reservatio"Q would. . nullify tl1e:
purpose the IC\VAwas intended to accomplish, "16 Ihis display

",:as

8

9.
10
11
12

Srt infra notes 158..75 and accompanying lex.t
Mississippi Band of Choctaw Indians v Holyfield, 490 US, SO (1989)
Id at 37
ld
Id at 3'; ..38
Id at 38
In tt BB .• 511 So, 2d 918, 921 (Miss 198'7), rro'd sub nom Mississippi

13
14
Band of Choctaw Indiam \' Holyfield 490 US, 30 (1989)
15

l!ol~fltld,

16

ld at 52

4!lO;U S at 49
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they are not necessarily given a right to rem<l.in anOn}IDOll5 in an
adoption proceeding, a Thus, when Congress enacted the ICWA
it took away personallibcrLics of men and women who have c~il
dren with Indian blood
The ICWA also demonstrates Congress' Jack of respect for
parente; of Indian children, In fact, one of the best examples of
such disrespect is the only ICV\'A ca<;e decided by the United
States Supreme Court.9 In AfissL.uippi Band of Choctaw Indians v.
Ho/yfu/d, unwed parents who were expecting twins decided it
would he in the children's best interests to give them up for
adoption, TIle parents selected the Holyfields as the famiIythey
wanted to adopt and raise their children. tO Before the twins'

emU) MJ.FARF. ACT OF 19'18

545

of disrespect for parents' wishes is not only disheartening, but
unconstitutional
This· Article begins byconsiderin·g 'some of the hi5torical
events that prompted Congress to enact the leWA, N~xt, the
Article examines whether the ICWA is accomplishing its purpose
as stated by C;::ongress, The Article then criticizes the laVA ao:; a
violation of several persons' -equal protection rights" The Article
then argues that even if the ICWA isconstitutionaJ,:be~;nise it is
being applied inconsistently. congressional or judicial direction
is needed, Finally, the Article offers a proposal to amend the
existing law so that itwill achieve the putR0se for whit::hit wac;
----

~~_~!iE.!~4L~W~2~!_yi,()t<l,t"ing p~rsoJlal
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HISTORICAL BACKCROUND OF 'lHE

IC\VA

Native Americans hav.e:a lengthy history of ('-xpcri('ndng
problen:s jn preserving their, c\llturalhentage, 17, Some believe
that a policy ofdestroying Indian culture and tribalinHgriry, by
removing Indian children from their families and tribal settings,
was set even before the ccmntry became a nation. IS In the nine..·
teenth century, sending Inciian children away to dist.mt boarding
sehools to' "civilize" and educate them was customary in this
country, I,n 'this century, an even greater problem is the large
number of Indian children that are removed from their homes
for purposes of foster care and a~option,19
II11978~ after extended hearings over a number of years.
Congress responded to th~ recommendations of the American
Indian Review Commission and enacted the IC\-VA 2~ Congress
mad~ the -following findings ~hich fanned the basis for the
enactment of the ICWA:
(3) that there,1s no res0Igce that is more 'ital to the can·
tinuedexistence and integrity of Indian tribes than their
children and that the Uni,ted States h~ direct interest, as

....
-1
II>-

17. Culture includes morethanartifac~, language, and hi~tory, it al~o
includes the members of a tribe, .Thus; as the sb.e of the tribe d'\'lndles, it~
culture is threatened
'0
18. S«Manuel p, Guerrero, Indian Child Wtlfart Act oj 19i8' A RtSpOllSt tr.'
tlu 'ThrtDl to Indian Cu/tUTt Caustd By FQstn" and AMptive Pla(~ts of Indian
Children" 7 AM" INDlAN L, R£v, 51 (19'79); Edward L. Thompson, Protr!tlngAbu.wi
Chifdrm: A Judgt's Pmptttivt on Pub& Law Dtprivtd Child Procudin;::s and ,h,
Impo.tt o!tht Indian Child Wtlfart Acts, 15 AM" INDIAN l. REv, I, 10 (1990l
19, Studies done in 1969 and 1974 indicated that in SlatCS ",-ith large
Indian populations twenty·fiveto thirty-fi~e percent of all Indian chiIdr('n "'HI"
separated from their families and placed in fo~ter hom~s orinstimljom JI':R
REp, No 1386, 95th Cong" 2d Sess" at 9 (1978):

20,

25 USC §§ 190H955 (1994)

'46
tnlstee, in protecting Indian children who are members of
or arc eligihle for memhuship in an Indian tribe;
(4) that an alarmingly high percentage of Indian families
are broken up by therernmal. often unwarranted, of their
children from them'by nontribal public and private agen des' and that an alarmingly high p'erc~ntage of such chit..
drcn arc placed jnnoo-Indian foster and adoptive homes
and institutions; 'and
, .... ,
. '.:"
....
(5) that the States,
have o(ten fajled to. rccogn!!e the
e5sential tribal relations ofJndian peopl~ <\!"!9. the cultural
and social standards prevailing in Indian communities and
families,21
The IC\VA· is premiseci on the government',s recognition, of
Indian tribes a.c; 50verei.gn govern.IT.lents" M such, ',the tribe~have
a vital interest in deciding wh,ether ,In.dial1 children sl1o~ldbe
separated from their families. ;nlt; ICWA pres.tnnes that protecting the Indian child's relationship to the tribe is in the child's
best interest. 22
Unde~ the ICWA. the tribehCiS,witha, fe,w c_xce ptiC)J1S,23
exclusive jnrisdiction over childcllstOqy pr-O~eedJngs lY"11~J."~ an
Indian, dlild is residil~g _or,. is. dqrniciled on the-,' reset'Vfl,~on,,:H
Also, even when an Inqian child ~s not residing or domici~ed: on a
reservation, the tribes~m h~a right to participate, ,i 11 any_state
court action,2.'i In ~ither case, pan:~rl:tal righ,ts may' not1:Je easily
terminated. HowcvC':r, when theyare,section,~g15bfthf: ICVVA
addresses the adoptive placement of Indian children and pro-vidcs that "a preference shall be· given. in the absence of good
calise to the contrary,to a placement with (1) a member oft1le
(hild's exu:nded filmiIy~ (2) other members of the Indian child's
tribe; or (.3) othc:r Indian farnilies,"~6
The ICWA provides that an "Indian c~ild" is "any unmarried
person who is under age eighteen and is either (a) a member of
an Indian tribe or (b) is eligible for membership in an Indian
tribe and is the biological child ofa member of an Indian
~L Jd § 1901.
2'2, Sr; id. § 1~02; Chf'SIt'r County D~p t of s&.'·seiVs ~: Col~ma.n 3'j2
SE2d 912,914 (S.c. Cl App 1911111, m,'d 399 S,E2d"7'73 (S,C.1990), Uri
dmird, 500 U.S. 91R (1991)
23. The lC\VA excludes (rom it' coverage cu~tody pm~uant to divorce
-and p1acemenl~ hasednpon criminal ;lCU ~<?mmitl('.d by juveniles 25 USC
§ 1903(1) (19!H)
2'1 Id § 1911(,,)
25 lrl § HII1(hl
26, Id § IMSC,,)

trlbe,,"27 Using this defini?on a child need not be a P3rt of a
traditional Indian familr:to come \\;thin the reach of the ICW.:\
In fact, the child does not even ha\"e to be residing h,ith hi~ or
her parent who is a member of an Indhlri tribe" This dc'finition h
so broadly framedthatthildrcn who do not eH'n kmm of thdr
Indian ancestry can be subject to the n11c-s of the K:W:\
lIT
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One author has described the IC\VA'a,c; sta.ndard~ de~ignccl
to protectcultl1rally differingchild rearing practi(es,,~~ I nits oiTtcial declaration of policy, ~Congress declares:
[I]t is the policy of this Nation to protrctth"btst inlm',~tJ /1
Indian children and UJ promOlt tht stabilit)' and, ~fr(!lrit.; of lnl.:m~
tribts andfamUit.,r by the establishmcnt: gfminimtlm Fcdl':ral
standards for the remmal of Indian children fr0m the-ir
families 'and th'e plac'cment of s-udithiJ~~en 'in fost<:ror
29
",1
adoptive homes
On~ of the purposes of the I(:wA isarg,lably to fulri'ti tl"1(: polin
of.this Nation., This Part q\l~sti.on~whet~ert1le IC\\,::\ is, promo I·
ing t1:l,e policy of ~is Nation or working against it
A

Is the ICWA in the Children s Best

"[I]t is the policy of this Nation to protect the be'st intcr(,~l~
of Indian children
.. :\0 AlthOl.tgh tlle JeW}\. h3S. :trg1t?hh
aide(j in the maintenance of nUmerous India,n famili('s. tilt
ICWA does not. r,lccc;ssarily "protect. the hest int(''T('s1~·~\f:l1l
Inciian children "The goal of granting custo?rb~\s(',(t Oil thr'hc,,!
interests of the child is indisputably a'~ubsta~tial g(lHrnm~'ltul
interest
..!tIAUchildren, reg~i-dl~~s of th,t'ir racc:. dt'senr h~
be pr:otecte~ from. ~bmive, paren.ts" Altho.t.tgh it wnt'11d iRtWl ('
reality •. to suggest that ethnic and, racial prejudicc:s 11;1\(' btl:-:
eliminated, suth prejudices are impennlssipl~consid('ration~f{~!
remo....al of a child from a parent,~~.ar1dsho~ld not he a pcrmi~."i
ble consideration for placem~nt of a child 'either:.. " '. . ::,
Although s01l1e claim that ,"pl,~cern{'ntoran In(lian _ ~llild in
a non·Indian ho~e is likely to restl1t in se\'cre ps~'c.holog-iL\l

----------------

27 !d. § 1903(4).
28 D:wid Null, NOI(',In re Juniom. ~I.; '"flu CA1ifi'rni;:
Indian. CIlild Wtlfarr All, 8 J. ]If\', L 74. 74 (1984).
29 25 u.s.c.§ 1902 (1994) (emp:ha.\is ,,~ded),
50
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Palmo.re v"Sidofi. 466 U.s. 429. 433 (19g.~)
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hann,~~~ others disagree

dren adopted inracially and minority childre~raised by
their biological parents, 010
Bartholet's views are also supported by Kim F'orde~Maznli, David
Fanshel, and Joseph:. Westermey~r,0I:1, Forde-Mazmi questioned
the wisdom of racial·matching policies, and concluded that
"ignoring race ~hen placing a [minority] child .." . would avoid
the concrete harms of current policies without ,subjecting the
child to substan~ated, risks"n-'l.2 .Fanshel's research ~uggests.~hat
Indian children raised in non~Indian homes develop, rt0n1?;1.I~y in
the cognitive and. emotional area.~.4! f:inalIy, Westermeyer's
investigation revealed that IndianchiJdrc~\raised in non·Indian
-·homeshad-securelndiancultural: ide.ntiti~s~~~n.they ha~ Tela·
tionships with othc;;r ,~ndian children·,4-'l. The.se res HIts $uggesl that
although leaving a child with his or h~r.naiural paren~ is n?rmally preferaole, Indian .c~1Idren.ciu~ .~eveto~ normally in non·
Indian homes, Thus, claims th~t .placement of Ipdian .child:en
in non-Indian parnes is damaging to their wdl.beingol~;!TI~Y o,ccd
to be' re-exam~ned, Regardles~,: of,.whic~ camp, is .corr~ct,. the
Iew~ is clearly hanning Indian c:hildren in other ways, Onc
such,example is the heightened standanlofproofrcquired by
<
the ICWA

Psychiatrisl<; who testified at the con":
gressionalheatings claimed that Indian children were being
immersed in white culture without an opportunity to develop a
vital lnrlian identity ~4 Testimony indicated that the lack of
Indian identity cr<~ates serious prL?blems. during adolescence,
because this is when Indian children begin experiencing racial
discrimination and dat.ing taboos 3~ This viewpoint has been
adopted by at least rmejusticein a reported opi~ion.!ft Although
this may he true, a bck of reliable data on-Interracial adoptions
makes predictions regarding the _potential harms to Indian children spf'C\llalivc at best.!li Furthermore. there are others who
arg-ue-th2,t-"placement'-of-an-Indian~childin"a"on::Indian"home·is·-'--·

not harmful to the child
Pmfessor Elizabeth Bartholet reviewed' studies und~rtaken
to as.o;c,o:;s how well tra'nsracial adoptions work from'theadopte~'s
viewpoi nt !l8 The studies a~sessed the adoptees' adjustment, selfesteem, rac:ial identity, and integration into the adoptive family
as welt as the community,;'I9 She found that the research shows
with
astounding uniformity
transracial adt:?piion (is) ~~rk
ing well from the viewpoint of the chi1_~re!l ami the adoptive fa~i1ies involved, The children are doing w~Jl in ter:rrs
of such factors as achievcment,adjustment,. andf'.~lf-:,
~steem, They seem fully intcgrate<i, in their. ~am!lies.~r:.d
communities yet have developed .strong s~t"!~;~sof racial
identity" They are doing well as compar~d to m~~ority ch~l~

~-,

Standard of Proof
1n litigation. parties must ta~~ iptoaccount. the margin of
:error if!. 'faet~finding that is al~ys .preserit.\-'l._6:~Standard of proof"
functions. to . instruct the fact.:firtder;.as}? the. degr:~e .~f .confi·
dence society has decided the fact-finder should have in the cor··
rectiless of itsconc1usi,c>~sfor the particular adj\1q!c~lion,47 In
proceedings to terminate parental~ghtsilheSupreTi1e C()l.lrt ha.'i
held that before a st.a.te mayseverthe~arent~<:hi1d r~l~\tiot:l~hip,
the due process clause of the FO\1rtee~th ~endment req\1irc~

33. .Robert J.. McCarthy.-Th;T;;dian Child Welfare Act: lnt~ BM.t In~t.5ls Df
tN ChjU a?ld Trihe, 27 CIF,ARINGHOUSF•. RF.v, 86;1:, 870 (199~) .. , ' .
34 Indian Child Weifar~ Prog:~t1I~ ,l/tnringrBefrm tN Sllhcomm. on ,Indian
Affairs (m J>robllmtt lhtzl Anvritnn Indian, FamilVJ Faa in Rniting TMr Children, aiid
lfUU1lhm f'rr;bkoru Are AJlulid by Fed'.ra/ Actiom or Inaction. 93d Co'ng.~2d Sess, 45,
46 (1974) (!Ultement of Dr jr:m:ph Wem:rmeyer. Dept of Psychiatry, Univenity
of MinnesnTa)
35. ld
36. )U In 1"1! nahy R<'lY n., '742 P,2d 1059. 10'75 COlc.la.:l9A5) (Kauger,j.,
concurring in pan di"eming in pan) ,(finding thalleparadon of Indian
children from their Jndian culture robs them of their cultural heritage and u
detri~ental to thr.ir later development), urt ~iM, 484
1072 (1988)
!7. Marg<lret Howard 7'ansmcial Adcplioru;'AruJly~ ~f tN Best lntnells
5taitdard, 59 NOTRF. DAME L, REV, 503,535·,36 (1984):
38, Su Elizabeth n<lrthol~t, Whm Do Bfaci CAildrm Btkmg1 T1u Politics Df
RaceMatc:hinginAdoptitm, 139 U. PA" L. Rtv.1163 (l991), Although Banho1et's
article deals primarily with blackimer-raciat adoptions, its findings are
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134 (1979),
."
Forde-Mazrui, supra note 41, at 955
Dennett, supra no(e41, at 971Wcslenneyer, w.pm note 41, at 137..39
45 Set sllprl1'n6te 33 and accomp:mying text.
.
,-\:;
46. In rt Wimhip. 397 US, 558, 364 (l9'70) (quodng Spti5~'r v R;'\nf1:l11

42
43
44

357 U.S. '13.525<26 (1958))
4'7

The IOVAstates a clear preference for placing c.hildren with
Indian blood with Indian fami!ic's, SpedficaUy. section 1915(a)
states:
In any aoopth'e plact"mcnt of an Indian child under.State
law. a preference shall be given, in the absence of good
cause tidhe comrary, to a placement with (l) a member of
the' chilo's (xtended family: :.(2) other members of the
Indian child's trihe; or (3) other Indian fami1i~ ~9 '
Because of these special requirements, "casewqrkers and at~or·
neys are 5Ometjme~ r~luctant to accept surrendersof,or termi·,
nate parental rights t~, an Indian child,,~7.0 Often, this results in
Indian children' languishing infester care wiUlOut pennanency,
planning, or adoption 71 Funhennore, when employing place«
ment preferences of the JCWA, courts may be forced to overloqk
the child's' best interi::'sl~
In In rt Sf. G.,72 the foster parents of threeIndianthildren
,petitioned t6 adopt· them" The foster parents were·nQ;)ndians. 7!
The uiai court found that the children had bonded With the fo&·
ter parents and needed ~tabi1ity in 'their lives, 7•. :The. trial court
held that because the children needed stability intheirtives and
an Indian adoptive home was not avai1able~ good qluse 10 deviate
from the f'lreferet~cf's expressed in the. JONA. 'existed},S
'1he Minnesota Supreme c.ourt dis.agreed.:::·rh~ supreme
Coun found that good cause to place the children in. a manner
inconsi~tcnt with th~ IL'"\VA· had not been established and
order<,d the children to remain in foster care..'6 Thus, although
a family who \\'-a.~ w:i1lin~ to adopt all.thr~e. s~~Vrygs existed, . the
children \\ere forc,e(l to remain in foster care simply becau5c they
were Indian children. Although such a rC5t,1t maybe in the best
interCSl~ of the tribe, it is not in thechildren's best ·interests
When twO sets of parents who are willing to adopt I.ndian chil··
dren exist, and one selis an Indian couple. it may be ~n the chit..
dren's bC5t inter('sts to follow the .preferen~es e~t~bli5~ed by the
ICWA However, when, after a diligent search;.a wi11ing Jodian

70.

Sllnto~ky v ~rn~r. 45SUS, 715, '754··55 (982)

/oun.v.u

§ 1915~~--<-----""-'~--
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40, Id. ... t'1209
41. Michele K,Benrieu, c:om~ent, ~a'ivtA~can Chik!ren: CAught In tlv
Web of tMlndian Child Welfa.rl! Ad. 16 HAMlIN!: L.RF.v: 953,971 (199~): Rim
Forde-Mar-mi, NOIc,.ntaclt Identity and Child l!lnuml'nt:. Tlu nr.tt IntrTrlt~. nf 1lll1rJc
and Biracial Children. 92 Mlcn, L. RF.V. 925 (.!1994); Jo~('ph WC'~I('rm(,)·l"r. 'fM
App~ Syndrome in Minn~ota: A, Comp~c:ation ofRJuini;Ethnic Di.lmnrin"il"l, 10 J
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family
be located, the children shOUld nOt be forced to
wait in parentless limbo for the sake of the tribe
Another example of a COUrt enforcing the reWA without
considering the children's be" intere,ts i, MisSissippi Band oj
Choctaw Indians v. Holyfield 77 As discussed .in Part I, the United
States Supreme Court, without considering the par'ents' '.dshes or
the
best interests. strictly interpreted the reWA to gh'e
the tribe ,eXclusive
regardin'g placement of the
twins,'8 1he Court did not consider the fact that at the time of
its decision, the Thin, had been in the Hol)iield,' cllStod) for
over two 'years Although the tribal COurt eventually exercised
good wi'dom and allowed the Holyfield, to adopt the n,ins,'" the
fact remains lbatlbe Supreme Coun applied lbeIC\\'.-\"ilbout
any c~n'ideration for the bonding that had Occurred ben~<~en
the twin, and the Holyfields or the
need for ''''blh'}
Furthermore, the argument that the placement preferences
of the
A do not allow for consideration of the children's best
intereSt! is also supponed by the large number of courts. creating
good cau'e to deviate from the IClVA's dictates." A5 discussed
in· Part, V,D,,!, of this Article, many COUTts are. dis~egarding the
rCWA's dear placement mandates
..
tion" Such a phenomenon dearly 'indicates "that the children's
needs. and interests mUSt be considered

c~ildren's

JUrisd~ction

C~i1dren's

I~

using~~ goo~ c~'t!setxcep

~l

:,

.Although Congress declared that our Nation's policy is "to
protect the best-interests of Indian children,.. the requirement'of the IewA 'Work against, rather than toward the promotion of
this policy.. Joe heightened standard of proof that the ICW.-\
forces cou.rts to apply when
a tenniQ3tioncao:;e
.con.ceivably be. forcing Indianchildrtn to .experencemore abuse
and neglect Even if these children are relTloved from 'he abu«
sive setting in a timely Jt1anner, the standard~ .of .thee: ICW:\
require them to remain in aS~te ofpa,entless)inibo I~nger than
other chUdren.in.the same situation,. SU~h Outcomes are clearl~
not promoting Congress' goal of protecting Indian children
Furthermore, the IC\\iAis likewise ineffective in aiding tribes

d~ciding

ma~'

rkbra Raucorman Rakrr" Indian Child Wrifarl Act, 15 CHIt.nIU:N'S bCA!.

Rn J 28, 28 (1995)
71
72

ld<
521 N.W.2d 357 (Minn" 1994),

'7:\
74
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Is the ICWA Being Used by and Aiding Tribes?

According to Robert}. McCarthy, director of the Indian Law
Unit of Idaho Legal Aid Services, the rCWA is not having the
impact Congress desired~1:12 McCarthy reported -thafaccording to
the Bureau of Indian Affairs:
[T]he IeWA [has] not reduced the flow,oflndian children
into foster or adoptive homes, In fact, while the number of
children of all races in substitute care decre'ased 'in the
1980s, the number ofIndian children in care int=rease,dby
25 percent
Although 63 perce,nt.of all Ind~an, ~hild
-~_·_-~--~-foster-p!2.ceme!1LS-are··in·-homes,-i!1 . ·which.--at"least-:onep:ar6'~-------
ent
Indian, less, than half of placements made unde'r
Slate jurisdiction are in Indian homes S!

is

Although this may be true, one, IlJust ,~kifthe_se statistics are
in part the result of the tribe's failure to g~i. inyolyed, J:'h~ lQNA
prO\:ides that:
>;-,~~ " .; , "
<

An Indian tribe shall. have jurisdiction exch.isive·~to any
State over child custody proceeding: involving an Jndian
child who resides or is domiciled within the r~servation C'£
such. tribe, except where such jurisdi~ti9nis<otherwise
vested in the State by existing Federal.· law, :::Where an
Indian child is a ward of a tribal court, -th'e Indian tribe
shall retain .exclusive jurisdiction. notwilhstar',di!lg the reside nee or domicile of the child 84
It also pr'(hides that in "any State cou~tproceedingf?! the foster
<::are placement of. or termination of parental rights to, an Indian
child .. t~e Indian child's tribe [has] a right to inte,rvene at any
po~n~""5Furthcrmore, the leWA orders State.coUTu to transfer
foster care placement and tennination of parental rlghu cases
involving Indian children not domiciled or residing on 'an Indian
reservation to tribal coun absent one of .the following situations:

(1) "good cause" to the contrary; (2) objection by either parent;
or (3) "declination by the tribal court of such"tJibe"! Thus,
tribes are provi.ded ample means of getti:ng jnvolved in cases
involving Indian children Despite this fact. tribes 'often fail to
get involved
82

83
84
85

86
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$u McC:mhy, supra note 33
Id, at 864
25 U8.C. § 1911 (,) (1991)
id. § 1911«)
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In a surprisingly high number of reported cases, althoygh
the tribewas~ giv,en notice, the tribe 5:hose opt to intervene.!!' If,
as Congress stated, "there is no resource that is more \.ital to the
conti,nued existence and integrity of Indian tribes than their c~il.·
dren,"S8 why are such a high number of tribes not gewng
involved? Altho\lgh one could understand a tribe's. hesitation.to
get. involved in jurisdictions clearly 'recognizing the. eXis~ng
In,dIan family exception,89 a majority of the cases .... ~er~ tnbes
faIled to get involved are from jurisdictions clearl, reJecung the
existing Indian family exception
For example, in In re Bird Head,90 the trial court notified the
~gl.a1a,SiouxTribe's prosecutor that 'one 9,fits ~hildrenv;as
mvolved. i!1 a neglected an,~, etependentpr~:)(,:eediJ?g.:l Qn., th"e
date of the adjudicatory hearing, no 0ti e ~pp~ared on the tpb 7s
?ehalf. 92 Desp~~e, this fact, ~he trial co~-r:~ found that, the chtld
lnvolved was anJndia~ child and continued the matter to atlO\\'
the child's, tril:)e, to ,reque~t.~,.transfer ,of jurisdiction, ~~' ,tribal
coun 9! ,Although someone from the tribe did file a peutJon for
a change pf ven,ue, a tribal representative did not show,up to
argue the pt::tition,atthe ~earing,,94 Throughout the trialle\"el
proceed,ings and the appeals, the tribe failed to appeal the
coun's decis~on to re~in jurisdiction, ~~
Inn Stiatwalt," 546 N.!: 2d 44 (U1.·App.'Ct. 1989).'a.tPtirr'~ir;i 550
N.E2d564 (m. 1990); I'll nl D SO', 57'7 N,E,,2d 572 573 (lnd, . 1991);·'"" rt B,!\!.
532N.w 2d 504, 505 (IoWa Ct. App. 1995); InreS,M., 503S.W,2d 'i32. 733: n. 1
(Iowa Ct. App. 1993); In reL.N.W., 457 NW2d I!. 18n.2 (Io'wa C,t.. App.1990):
I'll n B.D,. 729 P,,2d 1234.1235 (Kan Ct.:-App 1986)i In re Jo~amon 402
N.W.2d 13;16 n 1 (Mich. Ct. App. 1985); InnC.E.H, 837 S~W.2d 947,951 C·,fo.
Ct, App 1992)i In rt M E,M., 72~ P,2d 212, 213 (Mont. 1986); lr< rr R.W,,509
N,W.2d 237, 239 (Neb. Ct. App',1993); I'll rt Bi;d Head" 331 :SJ\'.2d 785, 'i8~

...,.
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(Neb. 1983); B.R.T. v. Exec. Director of the Soc. Sen... Bd., S91 l',W.2d 5£l4. 59~
(N,D. 1986);: !nrt Child of Indian Heriuge, 529 A..2d 1009, .1013 Cq. Supe~
Ct. App. Di".' 1987), aff'd, 543 A,,2d 925 (NJI98S);,ln nR X., 757P.2d 13,33,
1335 (N.M. Ct. App. 1988); In Tt'S~C., 833 P,2<i 1249 " 1251.~Qkla, H'IQ:!): 1"1. rf
Baby Boy 0, 742 P2d 1059 (Okla,;1985), uri. dm~d. 4S4t.:,~. 10~'2. ~19S.S'~ 1"1 "(
IlL.R.F., 515 A.2d 33 (Pa,· Super. Ct. 1986), appeal dismiuril. 533 A 2d ;08 tPa..
1987); I'll rtBaade, 462 NW,2d 485, 488 (S,D, 1990); !n rtBR B 3S1 ~W~c!
28S, 284 (S.D. 1986)
88 25USC§ 1901(3) (1994)
89, ~te infra notes li9..207 and accompan}ing
90 SSI N,w.2d 785 (Neb.. 1985)

91

Ii at 78'7

92

Id at 788
U
Id
Id

93
94
95

NOTRE DAM£jOUllNM, OF 1.J1W,

The same lack of interest is exhibited ir:t In rtMaricopa
County juvenilt Action No jS-8287."', In Maricopa County•. the trial
court notified the Pueblo Indian tribe that one of iu children was
involved in. a 'dependency case, 97 'Ttre tribe did .not get
involved,98 The, court, however, continued to notify the tribe of
aU proceedings that took place over the next twO years,,99 The
tribe remained uninvolved, Once the foster parents petitioned
to adopt the child, however, the tribe suddenly had an interest in
the child,IOO 'The tribe disregarded the fact that !:he child had

bonded with the fosrer·"adoptive famIly during the two years that
she had been with them. and petitioned the court tp transfer
jurisdiction of the proceeding to the trib~ court 101,)£ this, child
was such a "valuable resource," why did the tribe w3:jt for over two
years beforege.tting involved in her life? At lea.n one commenta·

tor blames tardy and sporadic tribal participation in state court
lCWA proceedings on tribes' limited financial and technical
resources,102 Others imply that a lac~ of comprehensive training
for both state and tribal social workers is partially to blame"lO'
Also, when tribes do get involved they do not a1';"'ys lWen
the ICWA's cleat placement preferences, For example. after tak··
ing the case all the way to the United States Supreme Court. the
~bal coun involved in the Holyfitucase allowed th~ non··Indian
mother to adopt the twins,,104 Similarly, the tribe resp(.)J'~sible for
crossing several state lines to gain custody of the Keetso,childlo~
eventually awarded pennanent custody to the nO~"~.l}dian,par··
ents,106 Although such decisions 'show the tribes' ability to recog·
nize the importance of a child's bonding to thos~ who care for it,
these cases also reveal the tribes l willingness to release their "'val..
uable resources,"
96
97
98

court.
99"

828 P,2d 1245 (Ariz, Ct App '1991)
fd at 1246
Id f'IT]he Pueblo still was considningpetitioning for tramfer to tribal

." (emphasis added)}
ld

100 ld, at 1246.. 4'7
101 ld at 1250
102. P.atrice Kune~h, Building Strong, Stahk Indian Communitia Tl!fT1Ugh JM
Indian Child Welfart Act, 2'7 CLEARJNGHOUSE. REv" 753, 757 (1993).
103. Joseph A, Myers et aI., Adoption oj Native Amtrican Children and 1M
Indian Child Weifan Act, 18 ST. CT,.J. 17,25 (1994)
104, Coyle. supra note 79, at 24
105, Su infra notes 140..47 and accompanying text
106 Todd oJ Gilman Baby Given 1o Couple try Navajo (;ctnt, LA TIMES,
Sept. 1 1988. § 1. at 25

Finally, altho~gh tribal uti~izatiQn o.r the ICWA is unclear,
one thing is dear: the,lC\VA is notaiding tribes, 101 Alaska is the
only state that ha~ reponed ~e number of adoptions and OUl.-Qf..
home placements, since the enactment of the IC\VA Out--of_
home placements of Alaska J~{ative children, who are considered
Indian children under the ICWA, "have significimtlv increased
since the passage of the ICVVA."I08The testimonyo(the spokesperson fo'iAl3!ika Federati~ry of J':l,~~ives is ,illustrative:
In 198'7.8 years after the passage of the Indian Child
Welfare Act, the problems which the Act tried to rectify
have worsened in the State of Alaska,. 'The 19'76 survey
done by the Association on American Indian Affairs \I>'hich
ultimately led to the enactment of the Indian Child We]..
fare Act found that· there was an estimated 393 Alaska
Native children in State and F'ederalout·-of.·home piace..
ment. In 1986 that figure has risen to 1.010, which refire..
sents a 256-percent increase" During the same period of
time, the total populationoL Alaska Native children
increased by only 18 percent
Iu the figures i.ndicate, the removal of our children
from our homes and <;,ultur;e ,continues at a rate that far
exceeds our population" The problems in Alaska Continue
to worsen for Native children,,l09
Although no other states have reported the number of Indian
adoptions since the passage of the ICWA, it is doubtful that it is
achieving the desired effect.

IV,

EQUAL PRO'TECTION Viou.TIOXS

All persons born or naturalized in the United Stafes, and
subjec,t to the jurisdiction thereof, are citizens of the
United States and of the State Wherein they reside, Xo
State shalt make or enforce any law which shall abridge, the
privileges or immunities of citizens of the United States;
nor .shall any State deprive any person of life, liberl1, or
property, without due process of law; nor den}' to any person within its jurisdi~tion the equal protection of the
Jaws,I~O

107.

Myers et al, supra note lOS, at 25

108 Id
"
109. Ovmighl Hearing'S on 1M Indian Child Wtiftm Act: Htaring t1~"n tAJ! U S
Smau :Stlett Ccmmit~ cnllndian AJJairI. lOOth Gong, In Seu 10 (l9~7)
110, US. CaNST amend, XIV, § l,
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The Fourteenth Amendment was adopted' to protect the
rights ofindividuals against c1a'isifications based on race, 111 The
r
United States Supreme Court has stated that "{cl1assifying pe -'
sons according to their race is more likely to reflect racial prejudice than legitimate public concerns~ the. race. not the person,
dictates the category.'''112 This statement appropriate1ydescrlbes
the ICWA because the blood ties, or' race of the child,dictates
whether the lCV1iA applies .. The IONA docs not· consider
wEetheracnila-With"-the.-appropriate~amo.unLoJInQia...'!!. blood is
living v,;th an Indian parent. Likewise, the IewA does not
sider whether the child is living, or has ever lived on an Indian
reservation, or in an Indian community The sale guiding factor
is race Thus, the ICWA can not be reconciled with the Four"
teenth Amendment's guiding principle
As early a'i 1879 this country recognized that a person born
with Indian blood could avoid the reach of the federal Indian
power by severing his or her tribal ties and a5similating into sociStal" v Crook, twenty-five Fanca Indians filed a
ety '" In
writ of habeas corpus seeking release frQrn their confinement on
a rese"",tion' H The court found that an Indian had a "God:
given right to withdraw from his tribe and forever live away from
it, as though ithad no further exi5lence.""~ Although O
this ea5e
haS n~ver heen overrulcd.·pcrsons with Indian 1?loodfl longer
have the right to act' a'i though they have never bclonge4 toa
tribe.
..
' """".
In 1978, Co.ngress, hy'enacting the IewA, went against past
Supreme Court decision,'" and did specifically what the..Constilution prohibit'i States from doing, Wl:tereas~tates are n()t permitted to treat citizens differently.' con'gress?:~sregar~eli,).)l,.e
Fourteenth
al}d
the lCWA. authorizing ill
States to treat parents of children with In\lian blood differently
tI-rese parents
By so doing, Congress i,errcctivdy

ion~--~'--'I-

U~il,d

Am~ndment

-

ena~~ed
d~l1ying

t~eir

--'-"~~..; '
.
111:' Palmore y Sidoti. 4()6 U.S 429. 432
("A core p\lrpO,e, of the
Fourle
Amendm
to rio .away with alf govemmenuil.ly
fnt
enth
b;lVd on r"ft:, (eil:lt;on omiticd))"
'.

~~

di~cri'1lin::tlion
11~

112

(19~4}

Id
'iu Unit<:d

Slat(~ v

Crook 25 F ·Cils, 695

imposc~

cc.c.n

1'o!cb 1879}

14 8~1l);

114 Jd
115
116 Idat[{)9
,,, 'n,inK v V",ini,. 3RR
US. 1(1967) (holrlini! ,'," Vi,g;hl>
""no< I'""n' v.
h"w"n I',,"on' ,nley on 'he I,,'i' of "'d,l.
in
chmirK;ltinn!'> could not Mand):
v,.le xa!. 347 U,S, 4]5,(1954)

~,,,i'"'"

I1~rriandet.
(mikin~ doWn a Tr-}[a~ law whirh di~i:iimin"'ted <lgaimt Mexican-Ametic?-ns in
jury ~dr.(".tion); Smilfkr v, WC':~t Virgini.a, 100 U.S, 303 (l879) htriking.d~\O{n a
Wr:o;l y-irgillia \:lw thaI nnly pr rmillNl

"liberty" and 'iproperty",ll'7 rights without the process afforded to
an _other,~itizens:',This continues today despite. the Supreme
Court's statement in)981 that "neither Congress nor a State can
validate a law that denies the rights guaranteed by the Four"
teenth Amendment.."118
The modern rule controlling equal protection an'-il.lysis of
nationapegislation on Indian affairs was set out by the Court in
Morton v, Manw ,,119 , In Morton, the articulated standard was

n

close to a rational basis test:
As lonRas the sped~l't~~a~m~rlt can be tied rationally to
the fulfilhT'ent of 9on gress' unique obligation toward the
Indians, such legislative judgments will not be distu.rhc d
Here, ,where the pref~rencc is reasonable and rationi\lly
designed to furttwrJI')~jan self-goverl1ment. we cannot say
s
that Congress' classification violateS due proces ,120
The ICWA violates the standard set fo'rth by the Court in '<\1 kast
two ways which are discussedbe10w,"Howe....er, before cx;uninin~
how parental rights are being violated by the ICV\"A, it is impor'
tant to unden;ta nd what rights parents have in regard to their

.....

children generally
A

00

Parental Rights

o

r par~l1t~'. Right$ I-~ist()risa1!y
n
Constitutional law scholar Gerald Gunther has ;,,,,Titte

Backgr,?unf of

the supreme Court has "occasionally protected aspect." of lil:ert~1
even though they were not explicitly designated in thehConstitl tion".12l One_ of these rlgh~S is parel1tal rights, 1hro\1g O\lt most
of history parents have been given a right to raise their child a'
they see fit In EUf?pe,
.
when onc was either a CathOlic or aJe w :,
Stlhmnas
arguc{d] that: V would-be an inj\l5t}cC' to JewS if the ir chit·
dren.w
, to be baptizcd. against their ·will. since: they
ere .their rights of p'!-fcntal authority over their chilo
wouletlose
dren as soon as they were Christians 122

not:b~li('\'e

~holllcl

1 p. Although the 'AUlhCJr doe:o;
that .childrC'lI
treated as prr,operty, _their tr('atrncpt in
is similar to
some rt':spects. '.'
,. ".' ... "
Univ.forWomenv Hog;ln. 45S
118
119 417 U.S. 535 (1974)
. c.
.;.••
c
: l20.
at 5:55.s.inccllnitrdStalfJ fl. Antrrnpr; ,150 U.S" fl'll
Id decided <l':"!Y ~ignificantJndian e1\1;\! protcction (a"'c~·
Gourt has no~
121,

t~i~cOUl}lry

Mi!i~issippi

hI' \..

prop("rl~ ill

U~''7lfl 'i:\~,:1,3
(1~ln)

Illl

GF.RALn.9u~Hf.R,C()NSTmrrIO.NAtLAW 4~2,.(l2~h.('d, l~V:n.).

W,,,,,, Tiu B~'" j". ·'h,. Tmdit,"ol Ri<hI., ,:",1
p",,,,~!in P~;"'><T~I Ron".T" THE C~'NT~M'"RA''' "'<AH'.' '"

122. R.,.ph"1 7 .
&,p,,,,ibiliti,, oj

whit~'Tn~lt;s to !~lVe <l~)\Ir.ors)_

lW2FARE ACT 01'

Likewise,. the United States has traditionallr upheld. parents'
rights to control the future of their children, 2$
The philosophical basis for parental rights have been
described by one commentator as fol~ows:
Discovery of the order natural to the family and natu~
ral to ~civil society d~pends on: a prior discovery~ :of. the
nature of m~n and its essential. properties, . We are m'orally
free about many things with the social order; forexample.
we are free ab~ut who we will marry. which society we shall
live in, and who will govern our societies, as well as a host
of other things But there are other' ~atters' ab<?tlt~hich
we are,nolmorally free, and these have to be de,te~mined
by an.,adequatestudy of the nature. of each of the sqdal
bodies: the domestic and political societies most notably,
Those who wish to impose an order based on the ~rbi
trary decision of some minori,ty,.or eyen "some maJority,
threaten the peace and freedom of every memberof civil
society. Above all, under such a social order, a few might
tempofarily;find human happiness, but most members
would discover what earlier civilizations found to their
great regret. namely, t~at to live counter to ~at order:best
established by nature alone involves enormous cost in
human terms
The enemies. of the domestic society demand con.formity whereby each person becomes an individual citizen
existing solely for the sak~ oL the welfare of the' political
group 'to which the family belongs Although these enemies see the domestic unit standing in their way, human
offspring need the family They ought to be reared in love
of the goods most fitting to their na~ures as persons since,
as such, they have a value of their own and not as mere
ind~\'iduals disposable for the good of the social whole
Of what dQ~s education of the young consist? It· is
movement t~war4s the acquisition of the intellectual and
& Robert.J. D'Agostino
eds,.'1988) . . ,
,
123, Thompson, S1.lpra note IB, at 5 ("Parent! have ~ natural and
fundamental int~r.est in the: c~re, custody, and control of their .children.
Derived from common law, the care custody. and control of one'.s chitdi.s a
fundamental' interest protected by . , ., the United States and Oklahoma
Constitutions'); Stan Watts, Note, Voluntary Adcptions UTUkr t~ India ll Child
Welfan: Act oJ 197&_Balancing 1m Intmsts of Childrm, Families, and' Trihes; 63 S.
CAL. L.. REv, 213. 247 (1989) ("Parent.'> have the authority to:make many
important decisions, affecting their children
[H]istorically this parental
power has been virtually unconstrained
')
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moral virtues so that thr child may become all that he
ought tobe and capable of all that he ought to do The
parents alone are sufficient guardians of this for their own
child - rhe~efore, they alone have inalienable rights to
develop that child to the perfecti?~ offull hum~n.ity 124
Based up~n the~e b.l7~iefs, the Constitutional Framers, withou~
expliCitly mentioning parental rights,implicit,y~lc.::e~~~parents
to have rights concerning their dlildren's upbpng~ng'",hefl.the)
drafted the Constitution" J25. ''Scholars all agf.ee that "matters
touching on natural parent,-ehildre~ationships:,. are fundamental liberty and privacy. interestsprotect~'f by .the ~ourt.eenth
Amendment. ttl2S This is evidenfed b:Ytl:1~ factthat courts ha.. . e
long ~.ecognize~ "a ,constitu~onaUy protected p~~ental right to
care and custody' of children under,0:e'Four~eenth Amend·
ment. tt127 Courts hayegone so far,a5..to. state: ,":~he right to
direct the upbringing of one'~ chi~d 'is one of the most basic of
all civil liberties,~'''128
'. ..,
More'specifically, t/li5 eOt1nur has COnSistently upheld parents' rights to dire.cttheir chi1dr~.n's educati~n andreligion, as
weIIas their ~ght to' discipline their chilg,129 Jl1e ~~i~ed States
Supreme Court has frequentlyemph(lSized !hat parents' rights
to control their children:s futur~s hav~ been_, ~eemed "'~s~en
tial,' 'basic civil rights ofm~n' a~~, '[r,]~ghts far: m()re precipus'
than property rights,'''lg0.'
In 1923.-the Sup~emeCourt first held that a,pa~ent has a
right to control!hisor herchild'$ e~~c~ti?n. IS1 Two,yearslater,
the Court re~~,ed this stance by' stati~g. that p<l~ents have a
124 Waten,su{mJ note 1g2,' aUI7::38. " ' , ' ~
125" Thom<l$]: Mar:zen, ,PamttalRights and th~:,,lift Issues, !nPARF.NTj.,L
RJCl-ITs: ··IHE 'COl'm:'MPORARY AssAU1,T ON T~ITlO~.:u llREitTJES s:IPTtz'~OIl';

122,at44,51

'

'.~'

..

'.'

..

126. Marian L Faupel,T'M.."Btzhy Jtsska, Ca:s-t' and tm Claimrd Conflict
BtZween Childrm~ andParmts' Rights,40 :o/.AYNE :r.,~~v, 285, 2~9 (1994) ,Srt also
GUNT"IER, sUpra note )21, a~ 492j Manen. tupian?te 125 at 51; ThOlllpmll
supra notelB, at5
127, Ma~~n •. suprn .~ote 1~5,.at 54
128, In rt K.LJ.• 813 P.2d 276, 279 (AJaska 1991) (quoting Florcs v
Flores, 598, P.2d 893, 895 (Ala!lka 19'79»
129,. Set Meyer v" Nebraska, 262 U.S"390·(l923) {upholding p<lrents
right to educate their children); '-"'isconsin v. Yoder, 406 US, 205 (1972)
(upholding Amish parent!' right to educate their children according to their
religious beliefs); REsTAT.EMENT (SECOND) OFJORTS§ 147 (1965) ("kpar.e:nt is
privileged to apply such reasonable torce. or .to impose such reasonable
confinement upon his child a! he re,a.sonablybe1ieve~ to be necess~ry for its
proper control. training, or education."). ' , " ' . ","
130,. Stanley v, Illinois, 405 U.S, 645.651' (1972) (citations omitted)
131, S~M9a-, 262 t?,s. at 400
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liberty right "to direct the upbringing and education of children
under their control '·I!!:.! In Pierce the Court balanced the right of
parents to educate and r~ise their children against the state's
interest in a homogeneous population, and found the parente;'
rights were more vita],l!!!! The Court stated that a "child is not
the mere creat11re of the state; those who nurture him"and direct
his destiny have the right, coupled with the high -duty, to fecognize and prepare him for additional obligati0I'ls "1.54 'The C~urt
again reaffirmed rarents', right to contToltheirchild's future in
Wisconsin l), Yoder: g!> In roderthe Court found that "[t]o be sure,
~ower of the_"I?ar~nt•.. _may be subJe~t to lirnitatipn .... }f i~
appears that parenti1 decisforlWifljeopardizethehealifi or sar~t}'----_·_
of the child,"lg6 but permitted Amish families to remove their
children from formal education after the ,eighth grade. Finally,
American parents are also given a liberty right to discipline their
children as they see ,fit l !!7
Parents maintain most of these rights even when they give
their child up for adoption, In Dickens v, Enusto, ·the New York

Court of Appeals upheld a statute which allowed parents to
express their preference that their child be raised in the religion
of their choice, even though they were giving :thechild up for
adoption.t~8 ~he court found that a statute which granted birth
parents the right to specify the religious affiliation of prospective
adoptive parents did not violate the· United States or New York
Constituti9ns 1~9
132
133
134
135

Pierce v Soc·y of Si~ters 268 US, 510 534..35 (1925)
fd

Id. at 535.
406 U.S, 205 (l9n)
1d. at 233··34
137 Rf.STATf.MF.NT (SH;OSD) Of TORrS § 14:7 (1965). Obvioi.uly. this
discipline must be reasonable and must not harm the child, What is reasonable
is dete:rmif!.cd by each state's law.
138. Dickt:ns \'. Erncsto, 281 N.E 2d. 153 (N.Y.) (giving comiderable
weight to the \'oishes of the natural parcllts), uri dis11limd, 407 U.s,?17 ,(1972)
139 fd: at 156·57, New,York is not the only~tate Ihat~,on,!.idel"! the birth
parents ....ishes regarding the religious affiliation of ,the ,~dopting parent!.
minoh, .Maryland. Massachmetts. and 'Ohio have also 'considered the birth
parents "";shes when ,making adqption decisions.·· SuCooper v: Hinrichs. 140
N,E.2d 293 (111. 1957) ('Considl::ring natural parl::nts' wishl::s regarding the
religious upbringing of th~ir child); Frantum v. Dep't of Pub, Welfare, ISS A.2d
408 (Md,) (refusing to grant adoption where Catholic birth m.other,expressed
desire for child to be raise9 a CattlOlic and child was placed with a Lutheran
family), em. cknud, 355 U.S, 882 (957); Purinton v.Jamrock, 80 N.R. 802
(Mass. 190i) (comidl::ring natural par~nts' wishes regarding' the religious
upbringing of their child); In rt Doe 167 NE2d 396 (Ohio Juv, Ct 1956)
136

(same~

believes the baby is in the cu~tody of a Navajo sodal
worker, but does noet know ex;~ctly.w~lere: 14!'i
The Navajo tribe never pe1T!1ittcd the Pius. to adopt the
Keetso baby, de:-pitc the natural mother's desire for them- to do
SO,146 Unfortunately, this scenario is not an isolated One, 147 The
Keetso case isj~st.oneexarr:t'pte()f h..()w Indian parents are not
allowed to ~xercise thesCll:n.e rights. as ~y~ry 9~her _c~~zen, of this
country, If Patricia ,~eetso wa5not anIndia,~, s.¥~h~ction '\'ould
have never peen p~rmitted and the Pitts woulq have 'adopted her
baby, as she desired
For example, in Kasper v. Nardfelt, the Vtah Court of Appeals
held that a mother's choice to place her chi~dwith an adopti0!'1
agency should not be disregarded sim~1 becauset~e paternal
grandparents \'o'ant to raise the child 4 'ln K~ptT,t?et:0':1rt
found that:
.'
Although the Hilson coun opi~ed thatllnd~fs<>rJ}~,tirc~K"~.
stances family relationships might be of such ~n<l~ilre that
[grandparents'] application to ~??P~ ,sho~:ld,be giV:~J1C?n:
si.deral-ion.
we d? not findsllch ;l circums~nce.'h~r~,
where the only living .pa~ent. ~f the child d~l~b~r~tely:at1d
~oughtfully decided to p~aceth,e·:ch}ld f()r :adopti,of1.~tll
an agency.. and not with .• th~pate~at gra!1dpa,r~nts, We
think the integrity of such a decis.~(m, involvi~g ~. critically
important parental right, must be preserved,notonly for
the stability~and well-being of the ;child•.buCalsofor the
protection of the ad:option pro~~ss and its. J'1:1rposes:l~~
Other courts across the natio~have-rnade.rul~ngsconsistent~th
Kasperwhen faced with a similar situationl50
145 fd
..
......"
146, Navajo Baby is How Fur Goad in ,Sa71jase',S,F'.yHRON:, {\pr,.24, 1988.
at B S ' . ' ·
. . ' .,' .' ,,'.,'..'
147. TIle attorney for (he Na\'<\jm c1aimed,the NaV4ljo Nation is involved
~1 seventy..five ~imilar cases lhroughout the·country,· Smith. sl~pra note 1,~O, at
148. Ka~per v. Nordfelt, 815 P,2d 74'7, '749 (Utah Ct App, 1991)
149 Id. at 74'7.
150. Ha}"e.s v Walkins. 295 S E,,2d 556. 55'7 (Ga, Ct App. 1982) (holding
Ihat grandp<lrent! do not have a righl to intervene in. adoption ,proceeding
where at I('asl one natural parent is alive .and has con~l::nted)~ ./n rt Benavidez,
367 N.E,2d 971. 974 (111. Apr. Ct 1977) (finding ,that wishes of mother giving
const:nt to nonr~J...tivl:: ....doption s.hollid "It'gilimatdy be taken ·into account"
because grandparen~ haw' no legal tight to be preferred )J'ver.adoptive
parents); In rt B..B.M,. 514 .NW.2d 425. --429 Jlowa.:.l.994) :(allowing
·grandparents to intervene wher~ parl::nts have .".~luntaiily plated their child
for an indeprndent adoption ...•• would be. to ,-e~ev<l.te the' ~f1~pa.rents'
intt'rests above the interests of the parents");,. ~.hristianPlacement.· ~~rv" ~:
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When Congress enacted the ICWA it not only gave Indian
tribes broader power to control the removal of its children, bill
also took away personal liberties of men and women who h;we a
child with Indian blood, Thus, Congress effectively created tw'O
classes of parents: par~nts of childie.n with Indian blood and all
other parents, Under current law, a parent's right.' vary depending upo~ the class to which they belong
.
2 Examples of How Parents of Indian Children Right... Vary
from Everyone Else's Rights
a
Seuetif»}- oj Adoptive farrn!~
In today's media hyped wo~ld, aU. Americans arc aware of
the fact that birth parents may chC?ose the parents who v,.;ll adf?pt
and raise their child" Depending on the circumstances, it is not
uncommon for the adoptive parents to pay fo.r ~e birth ITlother's
medical expenses_ and be present whiles~~. bgiving: b;rth
Although the right to choose who will adopt and raise a child is
not a right enunciated in the Constitution, it is one that all Amer··
icans take for granted l~ is also, unfort~nately, a right which the

ICWA took away from parents of children with Indian blood
In 1987 Ms, Patrici;:tKeetso, a Navajo woman, decided

to

give up her child f()t' adoption. loIo She answered an advertiser,nent ill an, Ari7.ona ·newsp~per.C1::n9 m~t.th.e pr()spe:ctivc adopti\'e
couple, Mr" at)d MrS. Richard PittsYu, A:fters~yillgwith the Pitt~
for several mdnths, Keetsofonned a close bond ~th the adoptive
couple,142 Mrs. Pius even coach~.d .Keetso during la~9r ~nd w'<!s
present when the baby was delivered, 14~
~.'
Some time af~erthe. child's birth, tribal authorities con··
lacted the 'child's grandmother who was living on a reserva·
tion: 144 .According to a newspaper accou,nt:
Keetso [the grand~other] saidtha,~}iibalii\.ithorit~es had
frightened her; ,into helping them spiri~. 8:'I?:<mth-old
Al1yssa Kristian Keetso from her natural. mother, Patricia
Keetso; and from the baby's""ou1d·b~ ·adoptive parent.,;,
Cheryl and Rick Pitts "~ Keetso .and tribal authorities
took possession of the. baby ~uring a ~elevise?airport
drama
Mter they arrived in Arizona for a child ens··
tody hearing, the grandmother said thllt tri,bal.authorities
took the child :away from her on Fri~~y.',!Keetso said she

~1~ }~an Smith, It Was 11 Sttup, S,F" CHRott, Apr,

....00
~

17,1988, at At

142 fd
143 fd
144 fd.

In the KC<",tsocase, ~'lth)' Youngbear, <l. rep~{"scntati\'e of the
American Indian Center,. argued that. the Navajo tribe had the
right to the return of the c h i l d : '
'vVhile. Angloct11tt~re hoids parentaL rig~lS ~~cr~a" illrli~,I1:S
also value the rights of the extended family and the tribe
The Indian Chad Welfare Act allows the trihe to intt:'t"H'I1C
in adoption cases even against a mother's wishes
The
reporting has been through the eres of a white couple
whose poor baby is being taken away from them" In actual··
ity it should be from an Indian:woman's point of\'iew: this
baby's rights as a Navajo baby, a Navajo tribal memb{ rand
a Navajo woman, These. Indian kids are our future
leaders; 151
\\That Youngbear,and marty supporters of the lCWA fail to recog..
nize. is that by common law, all Americans, regardlc$s of their
cultural background, have cenainparental rights;,,~: rights \\'hich

the ICWA has effectively taken away from parent' of Indiatl chil·
dren,,1!>3Althongh Yonngbearcorreetly argued that tht~ !\.ect.c;o
case should have been \iewed from an Indian wom:m' s poirit of
view, she. missed the point, Both Youngbear a~d tl1.e, Nm'ajo tribe
completely disregarded Keetso·.swishes" Keets() was not forced to
put her baby up for adoption and she did ,notma~c a'ra.c;h d~ci
sion to do so. Keet.'io made a thoughtful and deliberate choke to
place her child with a non-Indian family. Under the ICWA. how·
ever, her wishes rneantnothing:, Therefore~the Na\:~o trib~ did
not have to consider, let alone honor, her dedsioJ:1 torC'.t1io\"e the
child.-frorn the. Indian culture.
American law states that a parent:has the right to .delennine
what is best for their child, and the cOJ!lmunity dO('$ not have a
right to question that decision if the child is not directly hanned
by it 1M The Supreme Court has found that legislation· dealing
with Indian~ does not violate equal protection principles so ..tong
as the special treatment can be tiedrationally to the fulfillment
Gordon" 697 P,2d 148. 155 (N.M, Ct. App~ 1985) (holding that grandmOther
may not intervene whert:. onl)' living parent had consented to adoption through
an agency); In re Peter 1".453 N.E2d 480. 482 (N.\'. 1~g,3) (fifjding th:1t
recognizing right of grandmother. to . adopt grand~.~}!d. wht"r.C' ..mOtht"f
voluntarily surrendered the child to an agency for ad0I'~on~~\lhl.l1~\~('rmine
the mother's dC'~i~ion)
"
.' ,..
151 Smith, supra note 1010. at Al
152 Sre supt'a notes 121··39 and accompan)ing text
15S, "Tribal jurisdiction under [the rCWA) was not meant to br:drfC'3ted
by the actions of individual members of the tribe •
,,' Mi~i5Sippi Ra,nd of
Choctaw Indian.s v: Holyfield, 490 U.s. 30, 49 (.1989)
154, S~ im~lLj supa notes 121..39 and accomp~n>i~gt('x~
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court concluded
Tribe concerning pla~ement"16~, The dls t. I" ., dfreely given
that the mother's relinquishment was knoWlO.g Ya~rviCC5S4ould
and that the temporary order for protecuve;... 1.M.The
remain in eff~cl until the .child was plac~? fO~~t ~Pctlh~~ci eligible
.

of Congress' unique obligation toward the Indian~ "153 C0!1gress
enacted the IOVA "to protect the bestintereslS .of Indian'chiI~
dren and to promote the stability and s~C:urityof Indian tribes
and families "136 At least one courthas' acknowledg.edthat the
ICWA "is an intrusion on [a] mother's ability to determine what
is in the best interests of her chiId"137 Because this intrusion can
not be rationally tied to protecting the best interests of the child
nor preserving the Indian family, the IC;WA is uficonstitutional
b"

Anonymity

'. ..'
...._~...~~~ __ --,-,"-_"~.,"", --'_~~._,_.
~
-----------"---AJiliougn---aaopuon IS more prevalent and accepted today
than it was in the pa'it, giving a chnd~p ~or adoption remain5 a
rather taboo topic in the American society" Tbis fact is recag~
nized by permitting hirth mothers and fathers to remain anonymOllS until the child tum!i eighteen Furthermore, an everincreasing number of t~ena~e girts are faced wi~ unplanned
pregnancies" In such a sltuaUon. courts have recognIzed that not
all teens can turn to their fami~ics,~~8 .\¥h~!1. ~o~gress e,nacted
the ICWA it chose to disregard this fact Under theICWA, par··
en~ of children with Iridian blood can .1?eforced to tell their
familic!i of the birth to ensure comp1i~~ce.wi~theJGWA'spJac~
ment p~eferen:es" An ex~mple ()f. th~s is [~, .Btilj Girl DOt,t~9
In Balrj GITI Do,e, the Montaf.i,a Supre~~_,C0':lrt held ¢at a
tribe's right to enforce statutory preferences fora.doptive placement of an fndian child prevailed'over '~he' moth~r~s,.'.~tatutorily
recognized interc!it in anonymity, l~~>ln ~t;lby,G}r1.Dot,. t~~ baby
girl's mother expressed herinten~on.tl? r~l~nquis.lt_,herpa.rcntal
rig~ts shortly after the binh.. '61 Mter. th~ ~ta~u.t,~,rilY r~quired
~enodoftime, the. mother filed at; ~~av1t walvmga~l pa.ren~~
nghts and consenting to an adoptlOn WIthout further notice,
In her affidavit, the mother indicated. that she ha? been ad~sed
of the ICWA, ",but for privacy rea'ions wished to rC!flain a~°n.Ymous and requested that the court not contact her ffiml1y or

n:
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court also noufied the ChIppewa Cree 1n~e Hj!l
for ~nroll,m:nt hac; b~en t:laced for adopUO~'ested infoirn~tion
The _Tnbe moved to mte~ene and req f"l 161>' Jjecause
regarding 'the identity of the mother and her __,afI'u.y - s~ for anothe ~'ribe's request conflict,ed wit~ th~6;not~:~~6ri;~~e~nng both
nynllty.the court ordered a hean.ng, - AI he 'mother'S right
._.. pi:llti,~s~-.grgum~Ilts" ~.e .CQun~~:m~lu?e~ t~~ts{ fn-eI1fordng the
to anonymity outweIghed the Tnbe s mtere
statutory preferences. for adoption, 158 , ,;.. , ' : ,s~preme
The Trib~ appealedthisorderyi9 The .M~n~na bses of
Court, relying on Holyfield, stated that the pnnclp e.[uc1 Indian
the ICWA were to ,"promote the stability~nd se~~~~ ~rhcrefore,
tribes by preventing fu~t~er~os~ of t~:ir chl,ldr~~t() the mother's
the court found that gtVIng pnmary Imp0;ta? . h t meaning.
reques.t for ano~ymity would defeat the ~'nb~ s n ~,,? lear pref~
ful intervention and possibly defeat apphcan~n[~ t ~.fd] with a
erence provided .by statute for placement 0 2' eel .
member of her extended family, .. ql... ' . ' . 'OVA' crmits,a
. This cas~ is yet an.other example of h0;V t~~;~{and Pcon.~tit:u ..
tribe, to completely dIsregard the paren~_ ,W1~ •. lI-"rent~werc
tional rights..!7\2 Americans would be outrag~~~fa .pa 'Unpl~lIi'.
forced to give up their rightto privacy in t?15. sltl:.t~,?n~mtry th~t
ned pregnancies remain such a taboo~topfC l~ht: ~5 c~ abort.ion
in most states. even minors are :permitted to . ~\i~ a IC\VA the
without ~heir parents knowing. n , Yet, becat1~d ~ot~~v(:-'hC'r 'ram~
mother 10 Baby Girl DOt could have been fO~\ that she hacl givr'n
By find out not only that she was pregna~t uAll: I cr J\mcrkan
birth and given the ~hi1d up for adopuon ': ot 1
,
--,-'-,,-,I-"-"-'-"-IIl-;:-Id

1
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The mother also appeared in court and av~r

155 Monon v, Maneari. 417 US,5S5 555 (1974)
155 25 US.C. § 1902 (1994)
157 In ff Child of lndi:m lIf'rhilg(':, 513 A 2d ~,2!" 930'(NJ~ 1988).
158 . ~'-t.r... Bellotti v . Baird,.: M3 U S~' 622 •. (1979) (holding
unconstitutional a MM~achtisetl,statute that Tequire~ ei~herpaTental or court
consent br:fore a minor may have an abortion)
159. 865 P.2d 1090 (Mont. 1993)
. .
160, Id, at 1095.
161. [d. at 1090" The mother did not have a specific family picked to
adopth~r daughter, but clearly expressed hf'r intent to give her daughter to the
Deparunenl of Family Sr:rvit"l"! fur adoptivf' phlcf'mf'nt ld
162 Jd at 109)
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parents; requf'st. for anonymity would be honored-Indian parents' request ~hatlld ;d!i;O Iw
The rONA pf.'nnits uibes and couns to blatantly disregard a
natural parent's deliberate and thoughtful decision to have their
child adopted by a !ipedfic family of their choice, Even more
frightening is the fact that under the rCWA courts and tribes can
disregtlrd a parent's conscious decision not to have their child
raised in th:c same sociil1 setting to which they belong" Economi.
cally poor parents would likely be applauded if they placed their
child for adoption with a financiallystable. educated family in
hopes of giving the thild whatthey could not The ICWA does
not anow parents of children \\ilh Indian blood to-do the same
Parents of children' with, Indian blood ,can not decide that they
do not want their chi.ld to grow upon a r-eservadonand place
their child for adoption off of a, reservation., without. the tribe's
consent" I~~ Courts have found that parents have certain constitu.
tional rights r.egarding the upbringing of their chiidren.. One of
these rights is the right to anonymously place the child for adop-·
tion with the family of theirchoice}'~Becausethe rGWA effee·
tiveJyeliminates 'those rightS fot', a 'specific' class. ,parents of
childr~n with Indian.blood, Witho\lt any rational tie lo,Congress~
obligation to the Indians, the ICWA is unconstitutional Furthermore. and more importantly, the ICWA is violating the rights of
the innocent children involved
1\

Neglected and Abused Indian Children

Jlarmirig

The race" cl",:~sifkation erea'ted .bY 'the.. l~A is
Indian childreniri two ,val's ,First, a.li previ,ously dis.cll~se~ i,n ~~rt
lilA I. of"this Arlic·le, most stales m;e "clear and <;ohvindng' cvi·
dence'.3s,their standard of proof in tennination' of parental
rightS ca.~es, 'The,lCWA, however, uses,the "beyolld a r.e onable
d~ul>t"standard .o.r proof in tcnnin~tion of parental right~ c~~('s
This clcvatrd standard'of proofis.potentiallycctltSit18', Indian~ chil~
dren to endure more neRlccl al!d abu~e, for ~he: ~ake of ~~ir
tribe's future
..
" ' . ,.
Furthermore. once thi!i heigl1tened standard of :proof has
been satisfied, Indiarl children may be Jo~~ed to remain in an
abusive setting longe'r than children of other racial backgrounds
because of concern re-garding the mixing ,o~chndren ~,th parents .- be they foster .or adoptive .:-:'" .of a different race.. Aspreviously discussed ~;n Part III A. of tris Arti«;:Ie~ t7xp.erts di~agree~n

as

(198~;:
175

Missis~ippi Rand of ChO_Cla\V.:i~~ians~":'~~~e!d.,~?O US, SO, 52
K..up~r v,

~ordfdl.,

815

r,~d

7"'7, 747 (Utah Ct App,,199:1),,_

/97a
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the q~estion
whether placement of Indian children .in non..
Indian homes is hannf111 to their tnent...'1I. wen~being, Regardless
ofwhat experts th~nk. the fact is that the .~CVJAmandates ~h~t
In any foster care , ,~ placement,a preference. shall be
given.
in the
absence ~f gOOd cause to the. contrary~to a
placement
with~

or

(i) .a member of the Indian .chil~'s ~xt.~ryd.ed famil}':
(ii) a ~os~er ho~e, licensed. approved;~orspecificd b}
the Indian chtld's tnbe;
.
.
"

(iii) anI~dian foster home licensed ·or approved b}
authbrilfd non··Indian Iicen'ii~g ~uthorit): or
(iv) an irlStitutionfotChi1~renappro\'ed ~yan In.dia':l
tribe or ()p:r:atedby an IndialJ organi~tion which .has a
program suttableto meet the Indian child's needs"l.~
Thus when it becClnes clear that a child should no longer
remain in an abusive ,ettillg, the child will either femain in that
setting until a placeI11ent which satisfies the ,mandates of. the
ICYVA is available, or be moved from one foster care setting to
another when a placement which satisfies the ICWA is open
.
Both options are equally unpalatable.
The United States Supreme COUrt has held that children
should not be subjected to adverse legal discrimination because
of factors beyond their COntrol 1'11 The' race of a child's .parents
and the culture into 1Yhic~ ,a Childis~om is dearly .a fa~~9r
beyond a child's co!'trol. . The high Standard impos<c1 by the
ICWA is denying IndIan children eqUal prCltection under ~he taw.
Thu5, the ICWA is argua!'ly violating the rights of parents and
children However•. even If the Supreme Court were to somehow
jusdfy the c1assifkaJ,ipn.s and Uneqhal treatment of the 1(:\\".:\, thr
Court wouldofhave
to recognize and deal \\-ith the rilconsistem
application
the Act
ah

V"

Is 'THEIGWA BrING ApPLiED CoNsfsTEsTn?

C. Steven Hager, a.. s..ta!"attoniey~ ..i th

Oklahom~ In~ia~

L.egal~ervices,wrote t~at [IJ£ HOlyfield stands for an}thmg, .t "
that the states ,cannot create their 0\\11 definitions for the
IcWA."'78 Six years after HolYfield, the only Supreme COUrt opin..
ion to address the law set forth in the leWA, state courts ha\'e
"'---

17~.

25 U.S.C. § 1915(b) (199;;:--

_

177. Le\"yv.Lonisiana, 391 U.S. 68, 71..72 (1968) (holding di$crim!nation

against iI1egi~imate children une~nstitUtiona1),
. _. ..', ~ . .
118, C. St~ven. Hager, Prodigal SD1'/: .1'ht ''&istin~ In.dian.~l~"'II~v &ttt:~tMI
tD tht Indian Cluld Wtlfarr A.!t, 27
H'''fi<1J,
490 US. at 42··54)

Cu..vuNCHOUSE

R.n'" 8704, 8/9

(199:1~ . ~~amg

~

00
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continued creating their own definitions for several of the tenns
contained in theIC\VA, This is significanifoi tWO reasons 'First,
it indicates that the reWA is not b~ing applie,d COI:lsjstently Sec7
ond, itsignifies. that the language ofthelCWAis anything but
clear, and t~e inconsistent applic,3ti0rt ' ~11 _cqn~nue ,untiltl1~
ynited Stat~s ,Supreme Coun rule,s 011~inergin'-~ dcfini~o~!. or
Congress am~nds t~eI~'VA withrn.ore _explidt,,4_efini~o~s
T~e

A

Existing Family Ext;e:ption

?f

In 1 982, the Supreme Court Ka~sas crea~edwhai ls,com~
--monly-known as tfie e~isunglnaian-f~ly, excepti011:1'~-· -aaby~-·~-·-----
Boy L, was the illegitimate son of a non..yn~ian -mother"and a
five~ighths Kiowa Indian father, Carmo ll P~rciado,l~~ ,On the
day of Baby Boy L,'s birth, h!s;mother ex_ecuted, ~co~~ent to
adoption which was limited' to the, ad<?pti:,,:e' parents, flamed
therein 181, .on~h~ same d~y, the ,adoptive p~r~ntsfil~~ ~._1'.e·ti8
tion for adoptior1.. 182 , ~h~ court granted tht; ~dop_~ve p~r~,J1ts
temporary custodyof Baby Boy Land ,erved notice of the adoption proceeding on Perciado at the Kansas" State' Industrial
Reformatory 18' Perciado answered the '.,adoption petition
requesting that he be found a fit parent. that his parental rights
not be severed, and that he be given pennanent custody of his
son,.l84
,;"
. ':' ,;.<
,:::,:
At trial. the court found ,thatbec~use Perciado:~an
enrolled member of the Kiowa Tribe, the ICWA'might apply.''''
Therefore.' the': coun continued' the trial to allow' noticet6 be
provided to the Kiowa Tribe, !!J6 T~~. Kiowa Tribe~e~ponde!i by
filing petitions to intervene; to change te:mporary,c;ustody, ,and to
transfer jurisdiction,,187 The Kiowa 'Tribe ,also enrolled' Baby B,oy
L. as a member of the tribe against-the :,express wishes, of his
mother,I•• After finding that the ICWA.did not apply, and that
Perciado was an unfit" parent, the trial court Fnted,theadoption of Baby Boy L to the, adoptive parents,,\8o
;'.

.

. ".;.

". ,. ',. ,","':,.,,<:'. ' .... ':,.: ;

179, . J7i'rtBabY Boy L, 643 P.2d16S·'(Kan. 1982), 4Jf'd sub nom Kiowa
rribe v. Lewis, 777 F 2d 587 (lOthCir, 1985);,Urt, denud;479 U;S"872 (986)
180
181
182
183
184
185
186
187
lR8

189

MM172
Id
ld
Id
ld, at l'i3
Id,
Id
Id
1d
Id at 173·71
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'_.
_'•. ,
191~ Jd. at 175 (dting ~5 US,c,§§ 1901(4), 191i{a), l~12(dHf) 1~14
1916(b), 1920, 1922 (1978»
192. Id
.
193 Jd
194, Thejurisdictions rejecting the reaioningof Baby Boy L.co so mainly
,because of thdr, belief that the plain meaning oof the statu,te.~oes n!'lt require
!.he exception., Su In Te 1'J""S,,474 N,W.:2d96, 101 n~6 (S.D: 1~91,) (Sabers., j..
concurring) (' There i~ simply no Stat~t.<?t'); requiremen~..ror.fachild]to have
been born into an Indian nome or an Indian community in order to co:ne
within the pro\isiol).s of [the} ICWA, however. much one"migh! belie\·e25
U.S C. § 1903(4),shlluld have btl'n~tten that way, .,No amount of probing into
what Congress 'intended.' can alter wha;t Congress said, in,plain r:I;lgli...h , ")
Others have found that a mother and child constitute an "Indian family.· In Tf
DS, 577 N E.2d 572, 574 (lnd 1991).
195" 'Indiana; 'Missouri, Oklahoma, a:nd> South-Dakota adopted the
existing family exception. Su1n Te T.RM., 525 N.E,2d 298 (rnd 1988), em
dmud, 490. US, 1069 (1989); In reSAM, 793 S.W.2d 6Q3 ,(!\fo Ct. App, 19$6~:
l~',TtBaby Boy D,; 742 P.2d 105~.1064~0k.1a~1985), ern ~.mutf".4S4 V.S. 10i2
(1988); Claymore v, Serr, 405 N,W,,2d 650 (S.D. 1987), Anzon:'l. California.
New jersey, Utah, and Washington rejected the existing family exception. Sfl.' h
l"t Coconino CC!untyJuvenile Action No.J10175. 736 P,2d 829 {Aril. Ct. App.
1987}; InnJuniousM" 193 Cal.: Rptr.,40-(Cal. Ct. App;19SS); In "e Child of
Indian Heritage, 543 A_2d 925 (NJ. 1988); Inn Halloway, 732 P, 2ci ~62 (t:tah
1986); 111 reSRR, 719 P 2d154 (W·::l,sh-. Ct App. ·1~S6)~ .
196, Hager, supra note 178, at 882
,-""

19%1

tion today" In fact. after Holyfield, some States changed their
prior holdings to recognize the existing family exception which it
had previously r~jected J97
For example, prior to !{Q(yjield ~he Washington Coun of
Appeals r<:jected the existing family exception, 198 In 1992. how.
ever, the WashinglOn, Supreme Coun refused t~ apply .the ICWA
absent an existing Indian family. 1m. In Crew,s. a mother who had
Indian blOOdlines, but was not a member of a tribe, voluntarily
gave her child up for adoption 200 Mter the adoption was final.
the mother ~ought to become a member of the Choctaw Nation
for the express purpose of invoking the rCWA to secure her
child's return, lI01 The Washington Supreme Court found that an
"Ind~an family" di~ not exist at the time the mother su~endered
the child for adoption because she was nota member of ~ recog..
nized tribe at thattime 202 Therefore, theconc~rrence n9~~d,
the child was not an ~rndian child" under the Act at the timoe of
adoption.. '" Although the Washington. Supreme Court stated
that its holding in Crews is limited to "the narrow circumstances
presented by the facts of this case," the fact remains that the
coun is \\ilJing to use the exception in certain situations,201
Washington is JUSt one of the States that has,.reFused to apply the
ICWA absent an existing Indian Family. As ,it currently stands,
Alabama. California, Rands, Louisiana, Missouri. and Oklahoma
the e,xisting Indian family. exception .to the
also recogniu.
20
ICWA !l Thus, the Supreme Coun's decision in Holyfield did
not decrease the number of states applying the existing Indianfamily cxct"ption to the ICWA
r'.
Until the Supreme Court or Congress decides whether the
ICWA .was meant to apply to chiJdren who are not a pan of an
existing Indian family, states will c.cotinue to appJythe ICWA disc0J:'damly. Unfortunately. it does not appear that' either' the
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The Supreme Court of Kansas affirmed the trial court's conclusion that the IC;V;A did not apply to this case._I90 In ,J11a~ng its
decision.th,e Kans~ SupremeCouTt conside~~d~e,legislative
history and~the langU<ige ofth~ ICWA,191 The couri. found that
Congress intended ,to maintairi exis~ng family relationships ,;lod
concluded that Congressdic;l not intend to "dictate that an illegitimate infant who has never been a member of an Indian home or
,culture. and probably never would be, s~ould beremo\'ed from
its primary cultural heritage and placed in an India.n emironinent ,over the express objec!ions of its non-Indian mother, "192
T~~ _coun found th~t ~he under'yil1g rpread whi~h nmsthrough··
~---"--'outtheICWA-isthe. concern with ther~moval oflndian children
from' an existing family ~nit and' the~e~ultant:breakup of the
Indian family, 19 Since the Kansas Supreme Court's holding in
Bq..by BCl'j L.. other slates have considered its reasoning with varying degree, of support
'.• Prior to the Supreme Court's decision i,n Holyfie!d. nine state
appel_late courts considered using ¢e reasoning set forth ,l:>r the
Kan,as Supreme Court in Baby Buy L.'" _ Of the -nine: four
adopted the existing family exceptio!l. all d fi\-"e'reje~t~4,_ it.1~~
Although HolYfi,ld purportedly i~plicitly oyerrnled tile existipg
Indian familyexception,196 .states conti~ue to 'apply the e~cep,
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Supreme Court or Congress will resolve the issue of the existing
Indian family exception to the ICWA anytime soon. In June of
1993. a child's would--be adoptive ·parents appealed to the
Supreme ,Court suggesting .that a division existf:9 in, the states
regarding the existing Indian famiJy exception and as:king- the
Court to rule on the validity of ,the exception. 2r'fj The Coun,
however. declined to grant certiorari 2G7 Thus. a person's rights.
or Jack thereof, will continue to vary, depending on which state is
interpreting Holyfi<U. application to the ICWA
)

B

Detennining when the Right t<? Revoke Voluntary Consent
' ~". Tennination of Par~::~1 Rights and Adoption

lhe ICWA p,ovides:
In any voluntary proceeding for -termination of parental
rights to. Or adoptive placement of. an Indian child, ~he
consent of the parent maybe \'oithdrawn for any reason:at
any time prior to the entry of a final decree of termination
or adoption, as the case may be, and the child shall be
returned to the parent..1!OB

Thi~ section of the rCWA has been,. interpreted 'in two very distinct Ways: Some courts find that ~ennination and adoption- proceedings ~r~ two distinct pro~e:edings; therefor,e :when a. final
decree of tennination is .entered•. the parent. is not ehtitled to
revoke their ~onsent before the ~9.option decreeJsentered. 209
Other jUrisdictio~. however, permit that parents of an Indian
child may revoke their conse~tat any time prior to the final
adoptiori decree, whether or no~ a final decree of tennination
exists,,210
'Ihe m<tiority of the jurisdictions addressing· this issue have
held that a parent's right to withdraw their voluntary con,ent
expires when the final order tenninating parental rights is
206. Swenson v. Oglala Sioux Tribe, 62 U.S.I..W 3119 (U.S, June 14
1993)' (No.. 93··18) (petition for cert. filed).
207. Swenson v. Oglala Sioux T'ribe.1l4 S, Ct '1'73 (I~903)
208. 25 U.s.c. § 1913(,) (1994)

209. InrtJR,S•• 690 P.2d 10 (Alaska 1984); In TtKiogima, 4'12 XW,2d 13
(Mich. Ct. App.. 1991), em_ .u.ud, 502 US. 1064 (1992); B.R.T. v. Ex"
Director of Soc. Sem, Bd., S91 N"W,2d 594, 599 (ND" 1986); In reCre".,. 825
P2d 305, 311 (Wash 1992)
210. In l"t Pima CountyJuvenile Action No., 5-9003, 635 P.2d lSi (Ariz, Ct
App. 1981), "n_ .u.w, 455 US. 1007 (1982): In "K.LR.F, 515 A2d 33 (P,
Super, Ct. 1986), appeal dismissed, 533A..2d 708 (Pa 1987)

.....
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entered.21 1 In Kiogimfl, the mother of three Indian children contacted DSS and told them that she wanted to release her children
for adoption,212 ,Four days later, at a hearing h~ld to execute a
release of her parental rights. the mother appeared with her
auorneyand signc~ the release 213 A final ?rder terminating the
mother's parcnwi rights was entered the san:e day..214 Before the
order was entered. however. the court informed the mother that
"she had a ri_gEt to. request a reheari~g within [tw~nty] days or to
appeal within [twenty.onel"aays-afte"rdn--order......·as·ente,red-term!~--~~
nating her parental rights,,"21~
Over six months later, the
mother petitioned the coug to set aside the, ~rder of termina·
tion, arguin~that F 'rsttant'to the ICWA she had an unq;-talified
right to r~voke her release at any time prior to adoption, 16 The
Michigan Court of Appeals adopted the reil,S0nin~ ,ofth~
supreme courts of Alaska and Nebraskaand'J.1~I~·:,~at. the_
mother's right to withdraw her consent expired"tWenty-one days
after the. final order. terminating her rights was entered 217 ,The "
court quoted with approval, the Alaska SupremeCourt's explan~~tiontha~ s.ection 1913(c) applies to two types of consent: "a cansent to termination of parental right~ or a consent to adoptive
..
placemcnt"21R The c.ourt went on to !jay that:
A consent to termination may be withdrawn at any time
before a final decree of termination is ente~ed; a copsent
to adoption at anytime ,before a final decree of adoption
If Congres~ had intended consents to ~ermination to be
revocahle at any time hefore entry of aflnat decree of
adoption. the word~ "a~ the case may he:' would not appear
in the st..'1tUtc 21!1
A minority ofjurisdictions disagree with the Ala.~kaSupreme
Court's line of reasoning.- 220 For example. in Tn Te KLR.F:,~e
211. Five Matr.~ have ;i.ddrr.5~ed thi! i55ue:··'Ala5ka.·Aritona:'~iChigarl":
North Dakota and Penmylvania. Of the five, three have held that apar~nt'~
right to wilhdrnw,~hdr volunlary consent expire! when the final ,order
terminaling par~m::llriRht,i~ e,mr.nrl .In r~j.R,S 690P,2d at 10; lnrtKiogima,
472 N.W2d at 13; nRT:.'391·N.'N"_2d at 599
212 In it J(inRima, 472 NW 2d at 13
213 Jrl
214 Id
215 [d, at 14
216 [d, at 13·,}4
217 ld, O\t ]5·,16
218 IdM 15 (quoting In rt.J R S , 690 P 2d Hi. 13 (Alask;], 1984»
219 In rt.J.R.S" 690 P,2d at 14
.
220. In rt Pima CountyJuvenile 'Action No. ~903, 635 P.. 2rl18'7.- (Ariz Ct
App. 19R1). em. dr.nittl, 455 U.S 1007 (1982): In noR-L.R.F,5t5 A2d 33 (Pa
Suprr CI19Hrl), (,ppml diu71i,vd [133 A,2rl 708 (P::l.. 1987)
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The ICWA, however, contains 110 definition of membership in an
Indian tribe
Under the ICWAeach Indian tribe has sole authority to
determine Its ,membership crit7ria, _ap.d to qe~ide who meets
those <;:riteria,226 . Fonnal membership requirements differ from
tribe to tribe, as does, each. uibe 's method of keeping track ofits
own membership:227 For example. the Yankton Sioux Tribe
requires applicants be one··fourth Indian and of that one-fourth,
one must be one·eighth Yankton Sioux,228 Furthermore, the
remaining one--eighth must be Indian blood of a federally recognized tribe,229 Thus, when' a woman whose father was a full·
blooded Ponca Indian and whose mother was one·halfYankton
Sioux and one-half Caucasia~, attempt~d'to'en,roll, rer' ~hildreri
(whose father was Caucasian). the Yankton Sioux rejected the
application because the Ponca tribe had been dissolved and"
therefore her children did not .meet the tribe's .. blood \,-r~quirements',2S? '.,"
. '. .'
'.'
'., ..... .... "
Tribes may 'also, have various methods of _keepit?-g p-ack·. 6'£
the~r members" Th.e:-e i.sno one" ~c::thod of pr0'7I1g tIi~armem.
bership:,Thus, courts are pennitted ma~e this petermiriation
as they see fit.. The Guidelines., how~veri~tate, that'" . ',:
[e]r:trollmentis not always required in order to be'a member,~f a. tribe..~ome trib~s do, not hav~ wri,tt~,r:t,r0n.~
Others. have rolls that list onl~person~, thatw~r~ rp.~mlJers
as of a certain date, El1roJl~~nt is :the cOI?ffion eviden·ti.ary
me~fls of establishing Indian ~tatus,but is not the ~nly
means nor is it necessarily' deterrnina~ive,23I", " '.. .
Despite the Guidelines, some jurisdictions implicitly require
enrollment,2s2 while oth~rs:do not.'l!~~ Some,coJ1r,ts .ac~,ept testi··
':l1ony ()~ a repr~sentative of the ~ribal government ~s pn??ative

to

226. Santa Clara Pueblo v~ Martinez, 436 U.S. 4~. 72 n,32 (1978): In rt
B,W'.,454 N.W2d 437,446 (Minn. 9:'b-pp.1990) ("[I]tis e!!entiaIJo the
purpo!e! of the lewA to allow appropriate mbal authoritie! to determin·ethese
matters according to tribal law, cu~toms and mores ben known to them ")
227 Martina 436 US. it 72 n.$2.
228 171. rej.L,M ,451 N W,2d 377 384 (Neb. 1990)
229 1d at 385
230 1d at 384·,85.
231 Guideline!. supra note 52, at 67,586.
"
....
232. In rt Baby Boy W, 831 P.2d 643, 647 (Okla, 1992); In rtQuitul, 881
P,2d 795. 801 (Or. 1994) (finding that-the child was not an lndian~ child
becau!e' neither father nor child was an enrolled member of an Indian tribe
when themother comented to the child'sadoption); In re Hunter, 888 P,2d
124.125:.29 (Or Ct App, 1995) (s~ll1e): In TeB.R.B.,381 N..V(~~~83, 284 (S,D.
1986) (refusing to a,ccept mothe(~ claim that ,she was iii Jn~~be~, of the
Cheyenne River Sioux Tribe)
".
. !\

~
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court found that because Pennsylvania law "estaplishes that consent to adoption may be withdrawn at any ..t im e pefore the entI)
of the .final decree of adoption,"~21the "motl;er could withdraw
her consent even though her parental rights had already been
terminated, The Pennsyl~ania court approvingly quoted the Arizona Courtof App;eals' statementthat"[w]hen ,an lndian child
within the purview of the Act is involved, adoption agencies and
pr.ospective adoptive parents must be held to assume the risk that
.-:-~_P<~~~!:1~ __ ~?C~,as:~ppel1a~t, D1i ght change her mind before the
adoption is finaHzea,"222
~'-" '--The two interp~,etations, ofse.C,?on 1913(c) are creating
unnecessary stress for all parties involved in an adoption pro:cee~ing regarding an Indian chilci The .prospective adoptive
parents ~t'eJot'ced t() wait innervo\ls anticipation, praying that
the natural pare~t \',Iro cons~nted to termination of their parental rights will not revoke their consent before a final adoption
d~~ree is 0t:der~d, At the sarnetime, in a ciifferent state, a natu·
ral parent may be heanbrokeI1; ;uponp.isco~eting that when they
consented to termination o(th~5r,p3;~entalrlght~ they effectively
consente?~o theadopti0tl--:,despite theIQNA's promise of thc'
right to· withdraw their consent "forany reason~ prior totht
entry of a final"decree; of adopti9~'. Until th~ Supreme COUlt
rules on the propriel)',,9 f the tw? dis,tjnct intcrprc;tations of sec·
tion 1913(c)',ad~ptive parents, n~.~;1fatparcnts,a~dthechi1dr(n
~nvolved will continue to suITer from the variance Snch a rcsult
IS unwarranted
C

......

00
00

Dctcrrnining who is an

B(:fore the terms .of the' ICWA will' bC···applicd. the chilr\
whose placement is' at.issue must be ;m·'''In'dianchild' Tht
ICWA does not apply merely ·becaHse the children at(
"Indian"22s The ICWA applies o111y when there- is (:\l<kn«
establishing Ithat the child is an,rIndi.a~ child" as defined in the
act 22-4 An "lndian child" is define~~:as "any unmarrk-d person
w~o is under' age eighte'en andiscithcr :(a) a mC'111hc-r of an
Indian ·tribe or (b) is eligible for membership in an Indian trihc
and is the biological child of a me~ber of an lndian tdbc "2~:',
221. 515 ·A.2dat 37. '
222. ld 'at 3B (quoting In rt: Pima CountyJuvenile. Action No, 5:-903 fly;
P2dat192)
•.
..;
df"llicd
223 In rt StiarWalti 546 N E, 2d 44; 47 (Ill, App
550 N.E 2d 44 (Ill. 1990)
224, Id, <11 48. . ..
225 25 U SC. ~ 1903(4) (1994)
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evidence ofmembership,234 Others reject affidavits stating tpat a
person is a member of the tribe 235 :For example, some courts
requir'e an unwed. Indian father to acknowledge and establish
paternity before declaring the child an Indian child In In re Maricopa qaunty]uvenile Action No, A_25525,236 the Caucasian mother
was uncertain of the paternity of her,child, but told the adoption
agency thatJt mightbe the child of an Indian 237 EdmundJackson, an In4ian tribe member, was contacted and toldt.hat he
could be the b~by's father. 238 Jackso.n wen~ to $eethe b~by but
did n?t. acknowledge paternity 239 Th~ adoption agency later
filed a petition to tenninate Jackson's parental rights alleging
Jackson hadabandone~ the child 240, The ~etition was
granted,241
. ,
Over a year later, Jackson'fl tribem.,?vedto intervene
the
adoption proceeding 242 The tribe alleged that the cou!"t. had
failed to ~omply With the ICWA placement preference,s, ~laiming
that the' child was an Indian child,245 Six days later Jackson
acknowledged his paternity of the child,,24-4 The trial court 'found
that th~ tribe's, ~s well as the/ather's,,~nterest came too latr;, and
concluded that good cause ,to 9-eviate from the ICVVA pla~~ment
preferences existe~ b~cause the child had been with thea~optive
mother for almost three years,,2'15 '. '.
On appeal, .the Arizona Court of Appeals first questioned
whether the, paby wO;S an Indian Child,2-46 The court found that
the trial COUItshould not have applied the ICWA unless evidence
established that the child was il1deed an Indian child 247 The
court held that because the ICWA's definition of "parenC,does

in

0

233. In rt Baby Boy Doe, 849 P,2d 925, 930 (Idaho) ("There is no
requirement that a tribe must make a conclusive detelJ!lination of .a child's
e}igibility for membership in the tribe as proof th~t,the child is an Indian
child."), ctrt dmied sub nom, Swe~50n v Oglala Sioux Tribe. 114 S, Ct 173
(1993)
234 In rt.J.L.M., 45IN.W,2d at S87; In rtAngu!, 655 P,2d 208 212 (Or
Ct App. 1982), u"'.deni<d. 464 U.S 830 (1983)
235 In rt Quinn, 881 P2dat 801
236 667 P2d228 (Ar;, Ct App 1983)
237 ld at 230
238 ld
239 ld
240 ld
241 Jd
242 ld
243 Jd
244 Id, at 231
245 ld
246 Id at 232
247,. ld at 232-33
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not include unwed fathers who fail to acknowledge and establish
paternity, the trial court should nol have applied the IewA.~H8
This same line of reasoning has been used in other states as
we1l249 For example. in In re Baby Boy H, a seventeen-year-old
non-Indian female was pregnant with a nineteen·year-old Indian
male's child,2~O The male knew that the female was pregPant
,..; th his child but did not make any effort to assist the mother in
any way 2~1 The mother told the father that she intended to give

_t.~e_-baby-.Up_j'oLad9pJiQn-, __~d th~f~ther.did ~ot obj~ct.2~2

TwO

months after the child was born, howev·er~-the·-fathernled--suit"
claiming his tights should not have been terminated under' the
ICVvA,25'!>
The court found that although the father ~ a n~gistered
Indian, the child was not an Indian child because the father had
not acknowledged or attempted to establiSh paternity,,2~4: Thus,
in Arizona and Oklahoma" having a child with Indian blood is
meaningless until and unless the father acknowledges

paternity 2~~
On the other hand" some jurisdictions have found that
regardless of any acknowledgementofpateinity, if a child has
Indian blood, it is an Indian child under the ICWA2~6 In In n
NS, the father never acknowledged paternity in any way. but
because the,mother told the court that the baby's fatherwasonefourth Indian, the conrt found that NS, was an Indian child,257
Courts are also inconsistent in decisions regardfng when a
parent must enroll in an Indian tribe to' invoke the ICWA In In
Tt H D.,258 the mother did not apply for tri.bal membership until
a court date for termination of her parental rights had been set.
Although the tribe didenroU'her as a member, this enrollment
occurred after the court had terminated her parental rights,259
248
Id v, EJ,P., 5'il So 2d 1187 1189·,90 (Ala: Civ. App· 1990); In re
249. SA.
Child ofIndian Heritage, 529 A2d 1009. 1014 (NJ, Super. Ct. App, Div., 1987),
afTd. 543 A.2d 925 (NJ. 1988): In rt Baby Boy D" '742 P,2d 1059, 1064 (Okla
1985), uri dmud, 484 US. 1072 (1988)
250 In rt Baby Boy 0 742 P,2d at 1061
251

252
258

Jd
Id

Id
Id, at 1064
Id; In rt Maricopa County Juvenile Action No, A,25525, 667P,2d
228. 23233 (An, Ct, App, 1983)
256 Sa In fl'NS, 474 NW,2d 96, 98-99 (SD" 1991)
257 /d. at 99.
258 729 P2d 1234 1231 (K>n Ct App 1986)
259 Id
254
255.
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surpri~ingly,

courts across the nation are applying different standards:when making a "good ca,use":_detennination, ,State courts
are also. reaching opposite results in cases that are virtually identical factually. Thus, whether "good cause",8J: deviateexist5 may
be less than a factua~ decision depending··~n ~e ju'risdictio l1
hearing the case
.
I Standard of Proof in Ma~ing a "Good Cause"
Deteij:nination
.~ :rhe ICWA is ,silent regarding the stanc;lard of proof courts
should apply when making- a "good cause" determination,,' Thus
courts are forced to, resolve the. issue by attempting 10_ discern
legislative intent 264 Traditionally, legislative silence on standard
of proof is' viewed as an intention that the preponderance of the
evidence ,standard should be applied, 26 The only case to
squarely a~dress. this issue, however, chose not to apply the preponderance of the evidence standard,266 Instead, the Minnesota
Court of Appeals fmind' that "gooa~cause" 'to·deViatc·frornadop:·
~o,n placerp~nt~prefcrences of the rCWA need onlyb~,prqvenby
de~r al1d. c·oryyindng evidence,267 .Howevert:·otht::r jl;lrisdictions
have, without discussing th.eir .r~asons for so doing, applied the
preponderance. of the: cvjdenc;e ;standard to C\,';'g.oodcau~e"
finding,?6fl
.
"Good Cause" n<?t tt;> Tra~sferJurisdktion
Ih~ cor~ qf the ICWA is its jurisdictional provisions ,over
child cu~todyproceedirigs,269 Indian tribe~ h~v~ ex.c~usive jtiris··
diction over any child custody proceeding involving arilndian
child who resides or is' domiciled on the tribe's reservation,;270 In
cases where the'child does'·not reside onllie ·reservation, how·
ever, the state court exercises concurrent j~risdiction':~th the
271
tribal c011r1.
Nev~Tt:~~~ess'.,.~he ICWA gr.m~.r.n1ian::T,~;e~·~e
264, Steadman v, Sec, &: Exch, Comm'n, 450 U.S, 91, 95..96&: n 10
(1981)".
"
"
,'.,,"
265.. Cf Grogan v,: Gamer,4g8 U.S. 2'79, 286 (l99J·t (pr:eponderance of
th~ eyid,ence· standard applie~. w~en Congress i,s. silent, unless. "'particular
important individu:lJ,interesu or rights are at,stake'" (quo~ngHe~an &:
MacCiean v. Huddleston, 459 U.S. ,375. ,389·90 (l9S,3»)
.
266. In rt SE,G .• 507 N.W.2d 872. 878 (Minn. Ct; App, 1993), mJ'd on
O(her- ground.f. 521 ~w 2d 357 (Minn 1994),ctrf: 'dmitd,.H5S, Ct 935 (1995)
267 ld
,','
.268 In To! N.P.s,. 868 P.2d9S4. 936 (Alaska 1994),.. ..
'269 In "j.L.P. 870 P,2d 1252, 1256 (Colo Ct, App 19~1)'"
270, 25 V,S,C § 1911(,) (1994)
,
"
",
2'71. [dO' Once a' petition to transfer to tribal court is 6led, tht: state court
sho.uld hold a hearing on the petition, In fl' G,L.Q,C, 668 P2d 235,__ 23&·38
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Nonetheless. on appeal, the court found that the children were
indeed Indian children to whom the ICWA applied even though
their mother was not an enrolled member of the tribe when the
case was heard,,260 In contrast, in In re Johanson. 261 when the
mother enrolled herself and her son in the Cherokee nation
after the order terminating her parental rights was entered, the
court held that the fact that the child had "Indian herit..:'lge" during the proceedings did not qualify him as an Indian child under
theJCWA
______.
Once again; application of- the ICWA relies not on objective
factors, but on each state's subjective interpretation of it. Deciding who is an Indian, a decision which should be simple, varies
depending only on the jurisdiction deciding the case Such-a
result is clearly unconstitutionaL However, until Congress, or
the Supreme Court. produces some ,guidelines as to what is CJr is
not necessary to establish eligibility for tribal membership, due
process rights will continue to be violated

D

Determining when "Good Cause" to Deviate. from the
JCWAExists

The JCWA provides that:
In any state court proceedin'g for the foster care placement
of, or termination of parental rights tO,'an Indian child not
domiciled or residing within the reservation of the Indian
child's tribe,~he court, in the absence oj good cause to the con~
trary, shall transfer such proceeding to the jurisdiction of
the tribe
252
It also provides that:
In any (foster care, preadoptive placement, qr1 adoptive
placement ofan Indian child under State law,:i preference
shall be given,in the.,ahsence,ofgoodcausc.!o the contrary, to a
placement with (1) a member of the cbUd's extended family; (2) other members of the Indian child's tribe; or (3)
other Indian families 265
,
The IcWA does not define the, term ';egood cau~e," 'The're··
fore, co~rt~ are permitted to loo~ to· other sources for guidance
in making. the "good cause" determination" VVhat constitutes
"good ~ause" is unique to the individual facts of each case Not

~

~

o

260 -' Id. at 124l.
261 402 N.W,2d 13. 16 (Mich. Ct App 19@)
262 25 V 8,C.. § 191\(b) (1994) (emph"i, ,dded)
263 Id. § 1915(a) (emphasis added). Subsection (b) enumerates four
placement preferences to be given "in the absence of good cause to the
contrary"wheri foster care or preadoptive care is at issue,,: Id, § 1915(b)
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privilege of presumptive jurisdi~tioh over nondomidlary Indian
272
chiIdren and provides a ~rocedure for transferring cases from
state court to tribal court..~ Once a petition to transfcrjurisdiction to the tribal· court has been received. the sta.te Court mhst
transfer the case unless (1) th~ tribalcoqndeclines ,tran'ifer, (2)
either parent objects to .the transfer, Of. (3) the court finds there
is "good cause" to retain the case 274: Because the IC\-\"A is silent
regarding the meaning of "good cause" as it is used in section
I9II(b), courts are free to make· their own qecisions
The 'Guidelines. provide 'that "goodcause' exists if the
Indian child~s tribe does not have a tribal court a"i defined h~ the
ICWA275 "Good cause" also exists, under the Guidelines, ,~hen
th-.~ ~tate cour~ proceeding is·. at an advanced state,276 .Further~
more, "good cause" exists when a~Indian child Over the age-of
twelve objects to the transfer, 27 'i'. Finally, the Guidelines prq\'ide
th~t "good cau~e" exists when an Indianchild is over the age of
five, the child's parents are unavailable, and the child has had
little or no COntact with his or her tribe.278
Courtsa:lso tum to the rCWA's legislati\·e histof) woen
deciding if "good cause" exists The laVA's legislati\e hi:aof}
indicates that the "good cause" exception was formubted to
allow state COurts to apply a "modified doctrine of fomm non
conveniens "279 lhus, state courts' are .perrnitted to ·decide
whether the tribal court is a less convenient forum, COUrl~ across
the United States often lise the doctrine of jOt7i.m non (om.'t'J1uns
to find good cause not to transfer a 'case to tribal COUrt,~~O 'When
making a good cause detennination based on fomm non conveniens considerations, courts sometimes consider, "the practical
(Mont. 1983). At the hearing. the D:l.ttV
(mn.
•
• c :>sing the transfer has the burden
of establ'··
. good cause not, 10 transfer
lsnmg mat
exist~ Sit 25 U,S C § 1911(b)
(994),
272, 25 U S,C. § 1911(b) (1994): In "f,RM,. 489 N,E.2d 156. 158 (Ind.
Ct. App. 1986) ("(P]urpose qf Congress in the laVA is dear that qilestions
concerning the adoption of and termination of parental rights to Indian
children mtlSt be deferred to tribal d.eteflTlination
"), rn/'d, 52::. XE.2d 298
(Ind, 1988). em dmk~ 490 US 1069 (1989) ,
273 25 U8 C § 1911(b) (1994)
2'74 ld
275 Id
276 Id
2'77 Id
278 Id
.."
2'7S H.R REp. No, 1386, 95th Cong., 2d Sess,,-at 21 (19'i8)
280 Set, t.g" In rtJ.R:ft, 358 N,W.2d 311 (rO~'3. J984); In ".J.W.• 528
N.W.2d 65'7, 661 (Jom Ct, App 1995); In rt Baby Boy L,643 P,,2d 168, 178
(R.m, 1982); In rt Birdhead. 331 N.W,2d 785, 790 (Neb. 1983); In .~ R ~., 757
P 2d 1333. 1336 (N M. C, App 1988); In '" N L. 754P2d 863 (Okl, 1988)
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example. some (:ourt5 have aJsoconsidered factors such as ..the
best interests of the child, the wishes of the biological parents, •.
'. the child's ties to the tribe,"297 the child's need for srability,298
the child's bonds to r.he foster parent or preadbptive family.~9
and "the child's ability to make an~ culturaladjustrnems· necessitated bv a particular placement" 00 Other courts reject these
factors 301
Although th.c Guidelines clearly state that good cause not to
follow the order of preference dictated in section 1915 may be
based on parental preference, courtS hesitate to find good cause
based solei} on parental preference, For example, in In re
F.H., ~O'l the mother made it clear that she wanted a non-Indian
couple to adopt her child, not a member of her tribe,:~o.s Despite
this fact, the court found it necessary to Jist three other reasons
that good cause had been established as if to say the mother's
preference was not enough. lIQ" The court even went so far as to
say that "[gJiven the possibility of a placement with a relative in
[the tribel, this case presented a dose question,,"~05
A "good cause" detennination depends more on the court
deciding the ca."ie than it does on the facts of the case" Until
Congress defines' good cause" or adopts the Guidelines' definition a,s law, courts ",ill be free to determine "good cause" based
on anything they perceive to be relevant Such a result is an
injustice to all involved

VI

CONCl USIONS

The leWA was enacted to prevent the breakup of Indian
familic!i and trib('s The lewA is not serving the,. purpose for
which it wa.c; enacted, Worse. it is infringing .upon the rights of

two groups of people: parents of Indian

~hi1dren

and abused

-~~:fl51 P,2d'HISGS·64.
29R /nrtSEG.521N'.W,2d<ltS[J8
299. I~ rt T.R.M. 5'25 N.F..2d 298 (Ind. 1988),ctrl. dmW, 490 U.S. 1069
(1989); I" r.. C.W." 4'79 NW2d 105, 117 (Ncb. 1992) ('[T]ransferto the tribe
"nd the int'\irable grief over losing their psychological par~nts would
compromi~c rhc r.hilrhc'll s ability to bent"lir from thrtt culture
".)
300, bl r-t M.; 832 P,'2d al !J22,
301.. In rtS"E.G, 521 N.W 2d at 362 ("{AJ finding of good
cannot
be bas('d simply on a dt"rt'rmination that placement outside the preferences
would be in the child s be~t inlcreu:).
302, 851 P 2d 1361, 1365 (Ala~k3 1993)

c"use

S08 Id
304. ld The Ala~ka SlIpr~me Court repc'ated this act in 1994 when both
the child and the mother dearly expressed their preference for a non..lndian to
adopt the child In r-t N.P.s., 868 P.2d 934, 937·,39 (Alaska 1994)
305 ·/nrtF,H., 851 P2dat 1365,
.

and neglected Indian children" Although the preference give-n
to tribes in the ICWA may be reasonably and rationally designed
to promote tribal self-government, it does not excUse the violations of personal protections" Until the Supreme Court rules on
this issue, however. the equal protection "iol<itions wiII continue
Even'jf the Court were to find thilt the JavA is constitution~l,
more Jaw i~ needed to ensure that it is being applied consistently
- . ---,
..
in every state
As it stands, the outcome of a Ca.cie invohing an ~Indian
child" depends not on the facts·ofthe case, but rather the state in
which the case is being heard, SeveT<i' st~~e~ r~fuse, to apply the
ICWA when th~re.is. not an "existing Indian. f~iIy" • States also
detennine. when the tight to revoke ,yolunf;3rY -consent, tQ an
adoption ends. by consid~ring .state law instead of federal law
Furthermore, a state's determination of who is an :"Indian" does
not rely on the lCWA, but on"factoiSadopfedin each' state.
Finally, all states c~eate their owndefiniti6li.s' or-"good cause,,"
Such' inconsistent application of the laVA is hot beneficial to
tribes, parents, or chiIdren_.an~shoul~bes.~.?pped
.. Several things can be done to ensure that the goals of the
rCWA are achieved and at the same time all persons', ~ghts are
respected,,'.First, Congress should enact an amendmen.t w~ich
requires the IeWA only be applied to those ~hiIdre:n ~who 'are
part or all. existing Indian famity, Such an ~endmen:t\\ioll~ddo
two things First, it wouldensure·t~.a! 'paren~ or.~hildren v..ith
Indian blood ,do not have .their constitutional rights\'iolated
Second, it would ensure that the qeightened standard ofproofi~
only applied to those children ~ho are living on a resenationor
in a traditional Indian home.; Congress' could also·irnprove the ICWA by amending s~~tion
1915(a), which pf()vides that adoptive 'pIa~ement prde-rences
apply to all adoption proceedings im;ohing· an Indian child,Me:;
Section 1915(a) could be strengthened by amendinJt it so that it
would only apply in avo situations First, it should apply to all
adoption proceedings where the child has been removed by the
sta"t.e from an existing Indian family. Second, it should apply
whenever a parent of an Indian child elects Such an amendment would ensure that Cong~ess' goals are met and guarantc'(
that parents who. wish t~ ~hoose adoptive paref)t"i ol}tside. th('
rCWA's pr~ferences have,the right t? ~o ~o". ItwouJd als9r;~mo\"e
the parental anonymity problems
." ."
. .
Congress could further enhance the reWA by enacting the
part of the Guidelines that deals with methods of determining
306

25 USc. § 1915(.) (1994)

....

~
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tribal membership.s07 By making the Guidelines law, Congress
1
could ensure that all courts are respecting a give.n lribe'smetho.d
of keeping track of their members This would in turn secure
equal treatment regardless of the state court hearing the case
Finally, Congress could amelioral.e ,the ICViA by providing a
specific list of what does and does not constitute "good cause to
"-'----,_
the contrary"SOS and what standard of proof should be used when
~ng~strch-a.-dete-rminatiOJ:Lfu!f~E.stwould. of course, not
be exhaustive, but would pro~de a good-basistof-el1suring-that~_. __._ _~_ _
courts are addressing similar issues in a consistent manner,
Thus, parents of children with Indian blood would not need to
guess as to how their state court would react to- a given set of
facts.
\
As it currenul stands, the ICWA is not having the impact
i
Congress desired 09 This is likely to conti~.u.e. u.ntH Congr
.. esIi
sional amendments or Supreme Court interpretation is given
1hus, action is needed not only to achie~e ~o~gressional goals
\
but, more importantly, to ensure its constitution?<lity
!
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HOMOSEXUAL MARRIAGE AND 'IHE MYTH OF
TOLERANCE: IS CARDINAL O'CONNOR A'
"HOMOPHOBE"?

---

-RiC::HA.:RD FDL'NCA!"*

I

1.

INTRoDuCfroN

In a 1993 law review article, Professor ~arTy Yackle peered
into a crystal b~nand told ~:>urcol1ective fortune, 1 , Hededared
that "Amerlqm society is now absorbed in yet another great chil
rights move'ment, this one on behalf of gay, lesbian, and ambisexual citizens, which wi1llead inel~ctably to the elimination oflegal
burdens on the basis of sexualorientation,"'2 Thus.Yackle confi.·
den~ypredkted the reordering of societY along li?esad"'ocated
by ho~osexualactivists; a. world in' which ll?~ gay ~egisl.ati\e
agen~a has been fully implemen~ed, ·In this Ame.~c~-to-be. same··
sex !'Oartiages '- the ultimate priority of the hOITlOSeXual polit··
kat agenda3 , - will be· funy recognized a~d, supported· b:
government
. .._
...
:;' . ' .... ,'
Yackle's utopia may strike some readers asa tolerant place. a
land guided by the principle "1iveand let live,," But-that would be
a serious misreading of both Yackle and the world of his hope~
and visions In his land or milk and honeY-i.?f pea~e, lo\"e and.ga;

-

- _...

....

~

- -

,. ::iht":rman::i. Welpton. Jr., 1"'rotessor of Law,· Unh·ersi~· of ~ehrash
College of Law (rduncan@unlinfo.unl.edu) lwi.sh to thank LynnWard1~
Steve McFarland, Kelly Duncan. Charlie Rice, and ,my C)'~erspace collengue5 C:1.
the ReligionLaw discussion group. This E.ssay is dedicateq to my childre:l.
Casey, Joshua, Rebecca Joy and~annah Grace~l1e"er tril4e your '!)i:rthris:ht
for a bowl of red pottage,'
...
..... . , ' . . . . . .1, Larry W. Yackle, Parading Oumlv!!S.' FruMm Of Spmh ,{ITiu: HaSt Of $:
PalricJr.73 B,U. 1.. REv. 791 (1993)
2, Jd at 791.
.3, Andrt''l Sullh'an calls. access to marriage. "the, .cridcal mea~,:.:"(
necessary for fun gay equalit)·," Andrew Sullivao. IM pQlir.irs of HC"-:r'sl:nIGI:::
NEW RErunuc, May 10, 1993, at 2!, 37" Su also A"'1DRI:';; Sl'lLI\,~'S, \'lRrollJn
NoiwA1.: AN ARCUMENT AnouT HOMOSEXUALnY.'185 }(19951 . [hereinafter
SUU.rvAN.VIRnJAllY NOR.\.tA1.lJstating that homose"xualmarriage 15 "the· onh
reform that truly matters")

307 Guidelines, supra note 52", at 67,586
308, "Good calIse \0 the contrary"'isused
25 USC §§ 1911 (b),
1915(a)·,(b) (1994), cifthe ICWA
.
309 .su supra notes 82,,83 and accompanying text
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Introduction
of the senate
members
The
and Young and
es committee. ,
Chairmen campbei~fa~rs and House ResourcAAIA) is a nat~onal
committee on Ind~an
Indian Affairs, Inc. (d in south Dakota,
Association ~n,Amer~ca~ganizationheadq~ar~e~eis the preservatio~
non-profit c~t~z.ens in California. Its m~ss~o American Ipdians an
with a field off~ce th rights and culture ,of,
are formulated by
ment' of
e,
th ASSOc~at~on
and enhanc 7
of
e
N tive Americans.
. The policies
Alaska Nat~vE7s.
all of whom are a
.
, t in Indian ch~ld
a Board of D~rectors,
"
an its active involvementhe only'ina~io~al
The ASsociat~on beg d for manyyearsv:a~
'
Indian Ch~ld
.
' in 1.967 an
' t h e cr~s~s ~n
, t
welfare ~ssues,
in confronting
ioned in comm~t ee
organization ~ct;:;ies were prominentlYt~:nindian Child Welfare
Welfare. AAI~ ~
0 the enactment of
s
AAIA w~s ,closelY
reports pertavung: the request of,' congres since that time, the
Act (ICWA) and'draafting of the Act .~n 1.:7~bes in implementing th~
involved, ~n th~ continued toworkw,~thl_r:ate agreements and lega
ASSociat~on h~s
tiation of tr~ba s "
, I ding ~he nego
Act, inc u
, I, ntested cases.
,
assistance ~n;cO
t
dy that was tak:ng
"
'sponse to a rage
of Ind~an
The ICWA]was en~c:~~d ~~~~ity.
En?rmOus ,n~f::rsand tribal
n
place within Ith:e : n ~emoved from the;.r n ~~~d Welfare Act was
childr~n, had i,
t 'ust cause: The ~n ~a
thoU h it haS J;>een
commun~t~es w~th~u J legislation wh~ch, al h a sg provided v~tal
landmark biP~rt~~~:nted in some p~aces, and tribes.
It ~as
imperfectly I~mp d' n children, fam~l~es
' t h e Indian ch~ld
protection tp In ~a rit and role of tribes ~nefforts and mC?re
formalized tt,le autho It y has forced great~ fore removing Ind: an
welfare pr0gess.,
a encies and cou;ts e
dural protect~on
painstaking ~naly~~s~~esg It has prov~ded proce als of children.
childr~n,fro~ ~h~~lbes to' prevent arbitrarYdr~~~;ts alike that ,an
to fam~l~es,fn
ecO nition by agenc~es a~,
a connection w~th
It has re~u~red r
vItal interest in reta~n~n~ of child custody
Indian ch~ld, ~<;'s aheritage. Each year ,thou~!inhs the Indian Child
his or her 11 n ~an cee dings take place ~n w ~c
and adopti0l' pro
Welfare Act lis appl~ed.

i

II. Backgroun~ 1.978 became law.
Indian Child Welfare Act of

197
Indian children had been separated from their families· and placed
in. fo:;;ter homes"T,~doptive,homesorinstitutions." Id.
,Studies by the Associ..a tion· 'on American" Indian Affairs,
Comml,ssioned);>y, Congress, ~eportedthat Indian children were placed
in foster care far more frequently,than,non-Indian:children. This
was true of all 19 states surveyed with Indian placement rates
ranging.,from 2 .. 4 times, ,the non-Indian rate in New Mexico to 22.4
times the non-Indian rate ,in ",south Dakota.
"Thelndiani',Child
Welfare Act of 1977" , Hearings on S.1214 before the 'select
Committee on ,Indian Affairs, ,Unit,ed States Senate" 9l;>thcong:;' 1st
Sess. ,(August 4, 1977) ,at' 539, (hereinafter "Senate 1977 Hearing") .
The percentage of Indian children placed in non-Indian fg'ster'homes
in those states that reported this information ranged/from 53% in
Wyoming to 97% in New York.
Moreover, "[t]he,adoption rate of Indian ,children was,eight
times that of ,non-Indian children [and] [a]pproximately 90% of !·the
Indian placements were in non-Indian homes ," Holyfield; supra,'490
U.S. at 33. All but one of the states surveyed also had a greater
rate.of Indian ,children placed for" adoption than was, the case for
ncm."lnd,ians. " The Indian adoption. rate, in the most extreme' case -the state, of, ,Wa"hington',,,- was, 18.8 times 'the non-India'n.\rate.
Senate ,1977". Hearing, '., supra", ,at ,539.,
The\.percentage (of 'Indian
children plclCed, in, non-Indian adoptive ':.homes ranged from' '69% in
Washington to 9]%., ini'Minnesota. Id.at, 537-603,
~

'..

c;;ngres.", found, that thisextraordimary 'and unwarranted rate of
placement in out-of-home non-Indian households was not ,in the best
interestsof,Indian tribes, families and children. See Holyfield,
supra, 490 U.S. at 49..50 (The. ICWA is concerned, 'about 'both the
"impact on the. tribes themselves of the large numbers of children
adopted 'by non..lndians .. , [and] the detrimental impact on the
children· themselves of such placements outside the!'ir culture.")
In the case of'Indian tribes, the Court specifically.. found
that "there is no . resource.,that is more: vital to the. continued
existence and integrity of lndian,tribesithantheir children •.. ",
25 U.S.C. 1901(3).
This concern was also. express lye reflected in
the floor statements of,·"the,·principal sponsor··in' the House, Rep.
Morris Udall (' Indian tribes and lndian people,'arebeingdrained of
their children and, as a result, their future as a tribe and a
people. is ,being placed. in, jeopardy',), and its ':minority ,sponsor,
Rep. Robert Lagomarsino ('This bill is directed at conditions
which ... threaten •.. the future of' American Indian' tribes •.. ' ) . "
Holyfield, ,'.supra. 490'U.S. at 34,/)n.3 (citations omitted).
(

As the Holyfield case likewise recognized, congress was also
very concerned about "the placement of Indian children in nonIndian homes ••.'based in part on evidence of ·thedetrimental impact
on . the children themselves of such placement outside their
culture"" 490 U.S. at.49-50. Testimony at congr,essionalhearings
2

\

199

198
was replete with examples of Indian children placed in non-Indian
homes and later suffering from debilitating·identitycriseswhen
they reached adolescence. This phenomenon occurred even'when the
children had few memories of living as part of an Indian community.
For example, in testimony submitted by the American Academy of
Child psychiatry, it· was stated that:
There is much clinical evidence to suggest that these Native
American children placed in off_reservation non-Indian homes
are at risk in their later development. Often enough they are
cared for bYjdevoted and well intentioned foster or adoptive
parents. Nonetheless, particularly in adolescence, ~heYjare
subject to i ethnic confusion and a pervasive 'sense of
abandonment with its attendant mUltiple ramifications. Senate
1977 Hearing:" supra, at 114.
See also the testimony of Dr. Joseph Westermeyer, a university of
Minnesota social i psychiatrist, concerning patients that he had
treated, cited in, Holyfield, supra, 490 u.S. at 33, n.1
[T]hey were ~aised with a white cultural and social identity.
They are raised in a white home. They attended, predominantly
white school.s,and in almost all cases, attended a church that
was predominantly·white, and really came·tounderstand very
little about Indian culture, Indian behavior, and had
virtually no viable Indian identity .
They can recall such
things as seeing cowboys and Indians on TV and feeling that
Indians wer,e a historical figure but were not a' viable
contemporary social group.
Then d\,iring adolescence, they found that society was not
t<;> gran~ the(m t~e white identity that they had. They began to
f1nd th1s o~t 1n a number of ways. For example, a universal
experience was that when they began to date white children,
the parentsl of the white youngsters were against this and
there were pressures among white children from the parents not
to date there children ••.
The o~her experience was derogatory name calling in
relation t~ltheir racial identity •.•
,
~T]heYI:were findi!!gthat society was putting on them an
1dent;Lty Whi1ch they d1dn' tpossess and taking from them an
identity th~t they did.

i
.
AAIA has f~equently
received
inquiries from troubled Indian
adolescents and ~dults who were placed outside of their communities
as children and! are seeking .to reconnect with their tribes.
Exce~pts from oqe letter, reprinted in AAIA'snewsletter, Indian
Affa1rs, No. 1~4 (summer/Fall 1991) at 4-5
illustrate the
experiences of. lhese children:
'
Beca';lse of 1 o~r y~lUth it. wasn't obvious to us that we were
m1ss1ng an~th1ng 1n our lives, but as time passed and we began
school com~ents were made at us that aroused our suspicions of
!

3

something not being right '. . '
'.'
"what "are.. you?,,,, .• "WhO.;;.;Ne1g~bO~hOOd ch1ldrenwould ask
that~:•.:tmybrother and I] were iO~: ",[wll~n I] was!, informed
,?onfusiondominated,our ever n,t~ans .... '. [a] bsoluteshock and
~gnor~nce Of our culture anl, i ought •.. Burdenedwith:the
1mmed1ate.:enlightening we'l?roc~:dth thE; hOP7lesschange of
0';lr' observant neighbors who immedi:de to 1dent1fy. ~urselvesto
w1th abus.ivename' calling ... off
:t ly.showed.thEur ignorance
. remarks;' We "lived thro~ h, :~s1veg;estures'and demeaning
emotional trauma'onour: heait
;se, t1mes but not, without
,day .•. The emotional and s :h~rO ~l1nds th,at we carry to this
experience.cannot beimaJn~d... g1cal pa1n of· my 'childhood
.
. In addition, congress he d,
.
.
.
1mportance of ,the extendedfami~r ,cc,ns1~erable testimony. on the
Interior and Insular Affairs co~1'~tee
Ind1anculture..
As· the House
Report explained:
[T]he dynamics of Indian extended f
'I'
misunderstood.
An Indian childm y
am1J;eS are largely
more than a hundred rela't'
a have scores of, perhaps
h
r espons1'b Ie members ' of the1ves
f w' 0 are count e d as· close,
extended family maintains its a:lI1ly: •. The concept of the
Indian: community. B custom
v1tall;t~and. strength in the
members of the extenaed f
,and trad1 t~O?, if not necessity,
and duties in assisting ::~~Ji~~~:a~r~~~1te responsibilities
[House iReport 95-1386, 95th Cong.,
Sess.(July 24, 1978) at 10,

~~:]

As an example
in the Ch t
spoken, the w~rds for mo~~e:w language Which is still widely
d
father's 'sistersand mother'sbr'a:h fathera:r;e' extended to the
sons of paternal great uncles 0 ers respect1vely, as,wellas to
uncles, uncles by marriage o~ g::;d:ons
pat;ernal great-great
maternal great aunts,"granQ.daughters ~ther s s1de, daughters of
and other relatives as well. Swant
0 maternal great-great aunts
the Social and Ceremonial Life of t~~ g:hn R., so~rce Mat 7 rial for
Bullet1n No. 103119311 at 8 7 T " . ?ct~w ~nd1~ns,
Sm1thsonian
1c
that, traditionally, responsibIlity hf1S. 1S, 1!1Q. at1ve of the fact
been shared by many of the ch{ld.'
r~1s1ng a Choctaw child has
•
s re°lrat1ves.

0;

Thus:, Congress ,·had: befor
. t',,··
.
'
cultures, a child is consider ~ 1 .. ev1dencetha.t "in"most, Indian
a
and that placement of a child ~ut:,~tt~ft
la~ger, extended family
t:.l}eEmtirefamily.
1 e
ai, fam1ly 1S a loss felt by
,congress
determined
thatwh'
a
I
'
Ind1an
child welfare:
crisis
harge
partofthe.causefor
this
children. and familiesrested.1~it~aSstd~vastatin~Indian tribes,
Congress found that "the st t
a e,' ~genc1es.
and
courts.
ng
jUrisdiction over Indian c~~;' cus
exe
thei;rrecognlzed
ody proceed1ngs
through
t rc1s1
4
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administrative and jUdicial bodies, have often failed to recognize
the essential tribal relations of Indian people and the cUltural
and social standards prevailing' in Indian communities and
families." 25U.S.C. 1901(5). See also statements by. Rep. Morris
Udall, House sponsor of the ICWA, cited 'in 'Holyfield, .supra, 490
U.S. at 45, n.18,to the' effect· that "'statecourts'and,agencies
and their procedures share a large part ,of the'responsibility' for
crisis threatening 'the future and integrity of Indian tribes and
Indian families. ~" and Rep. RObert/Lagomarsino, Republican cosponsor of the ICWA who stated, in explaining'hissupport<for the
rCWA, that "[g]enerally there are no requirements for re,l'lponsible
tribal authorities to be consulted about or even informedJof child
removal actions by nontribal government or private agents."
124
Cong.Rec. H 12849 (Oct. 14, 1978).
The result of this systemic
failure was summarized in the House Report as follows:
(1) .•• many social workers, ignorant of Indian cultural values
and social norms, make dec:isionsthat are wholly inappropriate
in the context of Indian family life and so they frequently
discover neglect or abandonment where none exists.
(2) The decision, to take Indian children from their natural
homes is, in most cases, carried out without. due. process of
law •.. Many cases do not go through an adjudicatory process at
all, since the voluntary waiver of parental rights is a device
widely empl~yed by social workers to gain custody of children.
Because of ithe availability of waivers and because a great
number of jIndian parents depend on welfare payments for
survival, tbey are exposed to tbe sometimes coercive arguments
of welfare pepartments.
(3) ••• agenqies established to place children have an incentive
to find children to place· [most notably Indian children,not
protected ~y the system].

i

B.

[House Report 95-1386, supra, at 1012.]
Congress' Conclusions and Solutions

I

As a result of the testimony that it heard and the findings
that it made, Congress enacted the Indian child Welfare Act, 25
U.S.C. 1901 et seq. As was stated in Holyfield,~, 490 U.S. at
37, 50, n.24
i
!
'The Act is based on the fundamental assumption that it is in
the Indianlchild's best interest that its relationship to the
tribe be p~otected' .•• [and] 'seeks to protect the rights of
the India~ child as an Indian and the rights of the Indian
community and tribe in retaining its children in its society'.
(emphasis ~dded, citations omitted)

i

!
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See also 25 U.S.C. 1902 which
are to "protect the best ".. ; states that.thepurpQses .of the Act
prom.ote the, stability and se~~te.rtests of ,Indian children and to
'.
..•.
r~ y of Ind~Cin tr ibes ••. "
re' ,The ,.pJ::;imary mechanism utilized
.
"
p servation. of that. child.,.trib 1
'by.;cong~ess, to ensure the
state author~ty", Holyfield
arelat~onsh~p was to "curta '1
strengthen tribal authorit 'osupra, ,490 U.S. at 45, n.17 and ~o
Holyfield court noted"It y
ver ch~ld welfare matters ' As th
I)i tto , mention its legislat~~ec~~:~,from the, ,very t",xt . of ~the, ICWAe
~ s, enactmel\t, that Congress was oryand the h 7arings that led t~
Ind~an. . fam~lies
and
Ind"
conceJ;n7dw~th the rights of
author~t~es•.• " Id. at 44_45~ancomm~m~t~es vis-a-vis
state
I)umber.ofprovisions recog nizinACCord~nglY, t~e ICWA includes a
~n mak~ngdeci,sions about India~ ~~d'lsdtrengthen~ng the tribal role
~
reno see~
-25' .
'.
, U,S.C .. 1911(a) (exclusive t 'b I"
,
.
ch~ldren resi,dent or domi 'I dr~ a Jur~sd~ct~on Over Indian
. c~ eon the reservation);
- 25 U.S.C. 1911(b) (tr
f
proceedings ,to tribal c~~:ti~ Of off-reservation state court
-=- 25 U.S.C. 1911(c) (recog . ;
.
.
~ntervene in all state n6z~ng the,r~ght of Indian tribes to
~nVolvingchildrenwho ar", m~~~;rsC~~ldl,c~stodY proceedings
~n the tribe);
'..
e ~g~ble for membership

- 25 u~s.c. 1911(d) (requirin
t
court. jUdgments full faith
gd s ate courts to accord tribal
an credit);
- 25 U.S.C. 1912 (a) (re . .
,
state
in involu'nt~~r~~?ldnotice to Indian tribes by
~
custody proceedings);
- 25 U.S.C. 1914 (providin .I d'
,
.
chal~enge state Placementsiha~ ~antr~bes w~th ,the right to
requ~rements in federal court); o ,not conform w~th the Act.s

courts

- 25U.S.C.1915(c) (rec
. Q
triba~tablished.
~gn~ung, as a matter of federal law,
placements of off.,.reser~a~~~~"'i~dia~r~~1~~~~~}; for
state
- 25 U.S.c. 1915(e) (re
"
,
obtai~e records pe~~g~u~~ng right of Indian tribes to
children); and
a~n~ng to the placement of Indian
- 25 U.s.c. 1919 (authorizing
welfare agreements).
. , t:t0reover, the ICWA includes

tribal-state

Indian

child

. .

add~t~on,to the , provisions descri~e~umber of o~her proviSions, in
keep Ind~~n fam~lies intact and direcabove, ~h~~h are designed to
the relat~onship between the t ' b
tly or ~I)d~~ectly .to protect
r~ e and those ~nd~viduals eligible

5
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for membership in the tribe.

See, e.g.,

25 U.S.C. 1912(e) and (f)' (establishing sUbstantive
standards for involuntary. foster care placement of an Indian
child or termination of an' Indian' parent's parental'ri<:Jhts
which 'exceed those provided 'under state law) ;
"
_ 25 U.s.C. 1915(a) (requiring that. adoptive placements of
Indian children under state law be made preferentially with
the child's extended family , other members of the' Indian
child'S tribe or other' Indian families, in that order, absent
good cause to the contrary) ;
J)
_ 25U.S.C. 1915(b) (requiring that foster care placements of
Indian children under state law be made preferentiallY with
the child I s extended family, a tribally-licensed foster home,
an Indian foster home licensed by a non-Indian entity or a
tribally-approved or Indian-operated facility, in that order,
absent good 'cause to the contrary);
_ 25 U.s.c.: 1915(d) (requiring that the cultural and social
standards of the Ihdian community must be applied by the state
court when~t applies the placement preferences); and
_ 25 U.S.C.! 1917 (providing adult Indian adoptees with the
right to access their adoption records for the' purpose of
establishing their Indian tribal membership) .
Many of thel sections of the ICWA and a major part of
the problem whic~ congress sought to address involved involuntary
removals of children from their families and tribal communities and
placement of such children into both foster care and adoptive
placements. see:,~, 25 U.S.C. 1912. However, it is also clear
that "voluntary'I' adoptions of Indian children were likewise of
great C;oncern toi Congress based ,upon tho;' evidence it' had hea7"d. AS
the un1ted stat€fs supreme court.specif1Callyfound, the tr1be and
child have an interest in maintaining ties independent of the
ngtural parents!' interests and, thus, "Congress determined to
sUbject. such, [vclluntarYJ placements to . the ICWA's jurisdiction and
other provisions, even in' cases where the parents consented to an
adoption, because of concerns going beyond the wishes of individual
parents." Id. at 49:-53. As.expla.inedin In re Adoption of Child
of Indian Herit1age,543A.2d. 925,931-933 (N. J. 1988), a case
cited approving~y by the Holyfield court at 490 U.S. at 51:

I

The effectlon both ~he tribe and tho;' Indian,child of the
placement pf the Ch1ld in a non-Ind1an sett1ng1 s the same
whether olf not the placement was voluntary.
Furthermore,
the econom,ic factors that led Congress to provide safeguards
against i~duced voluntary relinquishments to state agencies
are equa~ly implicated in private placement adoptions

and ,genuine interest in placing her child for
.
outslde of ··an Indian environment
'
.
adoptlon
placement. is in the 'child" sbe t " t lf she belleves such a
must also be.. '
s ... In erests, consideration
po~sib~e, it i;.~vf~ ;~. ·in~oi:g~e~~~l:.elief th~t, whenever
malnta1n a relationship w1'th h'lS or hers tribe.
best lnterests to
[543A.2d at 932]
See a,l,soHOUSe
Report
No. 95 - 1386 , supra, at 11 (recognizing that
many'
voluntary'"
consents
are not truly voluntary) •
Thus, the ICWA specificall
..
ro h 1' b'
Indian child for adoption for { i t ltS relinquishment of an
U.S.C.1913(a). Moreover s
a
eas ten days after birth.
25
court of' competent jUrisdic~ci~~ons~nts must be e~ecuted before a
consent to the termination of a an a ~ourt taklnga voluntary
the consequences of the cons p ~e~,tal rlghts must determine that
parent or Indian custodian" in~~ d' were, fully understood by the
interpreter to explain th~
u lng, lf necessary, the use of an
parent.'s native language.
2~0~~;:~ences of the ~on~ent in the
that voluntary relinquishments.are t'rull913(a).
Th1S lS to ensure
y voluntary.
Moreover, the jurisdiction 1
"
'
and (b~ are fully applicable to ~ ir~v1s1ons in ~5 U.S.C. 1911(a)
i;:he ,tr:l;bal court, and· not the S 0 un ary ~roceed1ngs. Thus, only
Jurisd1ction" for the
. tate court, ~s a "court of competent
termination of parental ~1~~sSesWhof t~aklng, .a ,consent to the
resident or. domiciliary or a ward enf t : Ch1ld 1S a reservation
u.s~ at 52, n. 26. In addition
,0'
e couri;:.
HO,lyfield, 490

to intervene in voluntary proc~ ~~lbes are prov1ded w1th the right
placement preferences in 25~~ng~, 25 U.S.C. 1911(C), and the
proceedings. The collective inte~t .
th1915ap~lY to voluntary
"that Indian .child welfare
0,
?se sec~lons.~as. to' ensure
placements] are not based onde~:rm~~att1ons. [lncludlng adoptive
which, in man.
W 1 e, m1ddle-class standard
family."
(an) India;
,
. .
2. with
25 U.S.C.
1914. 1

i

HOlylie~~~e:~pr~or:~~o~e~ ~~ac(e1m6eont)

,1 , The description of th;;;.
.,
,
here1n is based upon the mo t
~~rovls1ons
of ~he ICWA 1ncluded
What these provisionsmeanbbthW~ ely a~c:ePted lnterpretations of
courts.
It is true that thee' 1n prac, 1C~ ?-nd as applied by the
int;:erpreted a given section ~if~:~e~~11n~~v1dual cases.th~t have
th1S , testimony . Bec.ause it wouldbf
y
an may be descr1bed in
e
testimony toprovide..an exhaustive'a
ar ,beyond the scope of this
done with every section' of the ICWA nc~thS1S of, w?-at the courts: have
the summary form in the text of m '
,ave llm1ted my analysis to
testimony be submitted which rai y test1mo~y. Ho~ever, should any
would .like to . have answered .~ ses quest10ns WhlCh the Committee
additional legal analysis as 'WO~l~o~;dd:Seir~~:PY to provide such
8
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Thus, based upon . ·the,.compelling.·testimonythat it heard,
Congress ,enacted the ICWA in.order·to (1) 'provide . for procedural
and subs.tantive protection for:lndianchildrenand families and (2)
recognize and formalize a sUbstantial role. for Indian tribes in
cases
.involving
involuntary
and
voluntary
child
custody
proceedings, whether on or off reservation.
III. ·S. 569 and H.R. 1082
A fair and reasonable approach to refining the ICWA
During thellast fewyears,'avery small number of "l}igh
profile" voluntary adoption cases have come to the attention of
congress.
These cases .involved adoptive .placements with mostly
non-Indian families that were challenged sometime after placement
occurred by Indian. tribes or natural parents who invoked the
protections of ~he ICWA.
These cases resulted in extended court
proceedings whiqh caused great .. distressto. all concerned -- the
child, adoptive parents, natural nuclear and/or extended family and
the Indian tribe, Even though AAIA would emphasize that such cases
constitute a very small number of.the overall cases decided under
ICWA each year '!rAAIA agrees. that it would ,be desirab~e to reduce
the number of such cases even.further if this isposs~ble.
"

However, it is essential that any effort to address these
cases do so injthe, context of .the continued recognition of the
essential role of lndian tribes in ICwAproceedings' -- not· only
because of· tribal sovereignty issues, ,but also because it is in the
best interests ot Indian children. Thus, Congress must continue to
resist efforts" tio respond to these contentious adoption cases by
weakening the ab[ility of Indian tribes to invoke the ICWA.

Require that nif a':' Tribe is to intervene in Volunta:t:'Y
termination proceedings,· it must.· do so ,within 30'days',of
receiving 'notice in' the, case' of 'voluntary'. termination of
parentalrights and .within 90 days' of receiving not ice in
the caseofa·particularadoptive', placement.
Limitparents'rights,towithdraw consent to an adoption
to 6 months after relinquishment of the child or30.days
after·the, filing of an adoption petition, .whichever,is
later; if an adoption is finalized before 6 months"that
would also end'the period'dUl::ing, which· consent may be
revoked:
Provide for criminal sanctions for 'anyone. who assists a
person to lie about their Indian" ancestry for the
purposes of' applying the ICWA.
Allow state courts to enter enforceable orders providing
for visitation or continued contact between tribes,
natural parents, extended family and an adopted child.
Require attorneys, pUblic and private agencies to inform
Indian parents of their rights under,ICWA.
Require that tribes certify that a child is a member or
eligible for membership-,in the . tribe when the tribe
intervenes .' in a child, custody proceeding.
Clarify tribal court authority to declare children wards
of the"tribal court.

I

Rather, we hrge.congress. to embrace the approach incorporated
in S. 569 and H.F.. 1082. These bills are'the·result of a yea.r-Iong
process which be~an in June 1995 with a dialogue between attorneys
and representatives from tribes, Indian organizations and adoption.
attorney organizations. Out,of that dialogue,' a consensus emerged
as to how thesel troublesome cases might be addressed.
At the
National Congress of American Indians (NCAI) Mid-Year convention
last June, triba~ representatives from across the nation considered
the consensus b~ll. developed by this working group, as well as
other draft bill f , including am<;>dificationof the consensus bill
developed by thelAberdeenAreaTr~besat a meeting in Pierre, South
Dakota. After two days'of intense discussions, NCAI prepared and
approved. an ICWAlamendments bill for introduction'in Congress.

I

This NCAI-blill
Senator John McC~in
1996. These bilils,
the 105th congrets,
Requir~

notice
proceedings.

I
I

.

became the ,basis for S. 1962, introduced by
and H.R.3828; 'introduc;ed by Rep. Don Young in
which have now become S. 569 and H.R. 1082 in
would:
to

Indian

tribes

in

all

The changes to ICWA proposed by S. 569 and H.R. 1082 would
improve the voluntary adoption process for all congerned --IJ;1dii;l,n
children; tribes and families, as well as adoptive; parents
This
is true for several reasons.
First, providing notice to Indian tribes will '-'address one of
the major causes of the difficult legal custody disputes that have
arisen in the voluntary adoption context.
Because, the ICWA d,?es
not currently include a specific notice re.quirell!ent to Ind~an
tribes in the case of voluntary adoptions, Ind~an tr~bes freguently
do not learn of such adoptions'until some time, after'·the initial
placement has been made.
'Particularly in the case of an of~
reservation birth to an unwedmother-- a common c~rcumstance~n
these cases --there may be a significant delay in such information'
becoming known within the tribal community.
ThUS, even where 'an
Indian tribe' acts promptly upon 'learning' .. ofthe placement, a
situation may have cleve loped where the child has already spent a
significant amount of time in the adoptive placement before the
tribe has intervened.

voluntary
Providing 'tribes

9

with

prompt
10

notice

in

all

cases

will
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facilitate a' prompt tribal response when,the tribe believes that a
particular placement would be in the child's best interest. Notice
will' help to enhan<;::ethe possipility that Indian children placed
""for adoption by th~irnatural parent;swill be,expeditiou~IY placed
in good homes,. ,.wh~le)at, the'same,t~me,ensur~ng that.. ch~ldren are
not ,removed from their extended families and tribes)in cases where
such permanent homes are available ,within their ext.enc:led ~a~ilies
or,tribal·communities. couples that may have been ident~f~ed as
prospective .adoJ.Jt ive parents will know before placement (or w~th7n
a very' short time, thereafter) whether a ,member of .. the ch~ld s
family or tribe has an interest in adopt~ng the ch~ld, thereby
lessening the risk that a child .Will be. transferred to a new
placement after an extended time in an in~tial placement.
~IA
would respectfully sUbmit that those who would oppose such not~ce
are not really,'concerned about ensuring good homes for Ind~an
children.
Rather they are simply seeking to find available
adoptable childrep for non-Indian.a~o~tive parent~. co~gress has
an obligation to ~nhance the poss~b~l~ty that Ind~an ch~l~ren w~o
need placements are placed in gqodhomes as soon asposs~b~e; ~t
does' not havethelobligatio~to ensure that all persons want~ng to
adopt are able tolget a child without regard to that child's future
connection with !his ,or her heritage and natural family.
At
present, several ~tateshave explicitly recognize~ and successfully
implemented a re8:uirement that notice be prov~ded ~n voluntary
proceedings.
See,~, Wash. Rev. Code Ann. 13.34.245(3), ~5);
26.33.090(2); 26.133.110(2); 26.33.240(1) (West Supp. 1989); M~nn.
Stat. Ann. 257.352 (2),.(3); 257.3.53(2), (,3) (West supp. 1989);
Okla. 10 O.S. 199:1, section 40.1 (as amended in 1994); Mich. Court
Rules 5.980('A). I Moreover, in other states, it appears to be
standard practic~ to notify.tribes of volunta~y proce 7dings. See,
~ ' B.R.T. v. Executive Director of the Soc~al Serv~ces Board of
North Dakota 391 N.W.2d 594, 595 ,(N.D. 1986); In re Adoption of
Halloway, 732 P.2d 962, 963 (utah 1986). Thus, notice to Indian
tribes in voluntary proceedings is entirely fea~ble and desirable.
At the same ltime,under,these bills, if a tribe does not take
action within a specified period of time, the tribe will be barred
from intervention. Prospective:adoptiyeparents and children will
know the time fra~es that are applicable when the placement is made
and will have as~urance that the adoption can go forward without
later action by the tribe which may disrupt the adoption. The time
limits on parent~l withdrawal of consent serve the same purpose. in
terms of'a parental challenge post-placement.
Thus, prospective
adoptive parents! ,fears that placements will be disrupted at, some
unknown point inithe future, which may have a chilling effect upon
adoptions, shoulS\ be alleviated by this bill. The potential for a
child to be tr\lnsferred from an adoptive placement after an
extended period 9f time in that placement shOUld also be minimized.
Likewise, r~quiring that parents be informed of their rights
under ICWA should decrease the number ·of disrupted placements •

",oviding nat=r parent, With,:h" info~ation inore.'e' tho
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chal?'ces that'a, parent,. will:'fully consider his' or-her placement

opt~ons at th~ v,,;ry.beginning of the process. ,The combination of
not~ce ~o thetJ;'~be and fUll information t:0naturaFparents will

help to E7nsure -, that, a, ,. ¥oung, , 'VUlnerable." Indian ,parent has ,', the
J;>alanced.,,~nf~r~ationava~lablewhiChthat parent needs to make an
~nformed d,:c~Sw~.WheIl, onlY'anadoption attorney or agency is
Ulvolved. w~th. a ¥oungparent considering adoption, there is a
sUbstanti,al l1ke~~hood that extended family options will' not be
eXPlor~d: Ensur~ng that parents have' fUll information from the
outset w~ll help to lessen the number of later disputes which arise
because the p~rent was confused and unclear of the possible options
that were ava~lable to her when she placed the child for adoption.
Th7 possibility of open adoption, as an option in all
procee<;hngs, another part of these b'ills,may also facilitate
harmon~ous placements of children and avoid conflict in some cases.
State cour~s do not always have 'authority currently to recognize
open adopt~ons, even Where the parties have reached an agreement.
,In a~dition, the amendments provide more assurance that all
p~rt~es w~ll "play by the rules" .. 'The criminal sanctions will
d~scou:r;age co:.;rupt attorneys and others from sUbverting the ICWA.'
There ~s cons~derab~e anecdotal eVidence that natural parents are
often told by adop~~on .attorney~andagencies.thatthey shOUld not
reveal that, the ch~ld ~sof Ind~an heritage in order to,' avoid the
application of the Indian Child Welfare Act. Such deceptions have
been the cause of a number of hotlY contested cases which occurred
because of the initial incorrect~determ~nationthat the ICWA should
not be .applied to the ' child "in question;
Similarl.y, the provisions dealing with tribal certification of
membership and tribal court wardships are a measured effort to
prov~d7assurances.to other parties thattr'ibes are following a
spec;:~f~ed set of rules 'as well.·The certification requirement is
del;agned to ensure 'that tribes are following the membership rules
whWh they have established.
The wardsl).ip'section clarifies the
applicable jurisdictional framework. which governs tribal court
wardShips.
•

Thus, although there are other provisions which AAIA would
like to see in an ICWA bill ~deally -- such as a prov~s~on
disavowing the "existing Indian family except~on" -- AAIA ~s very
supportive of enactment of the bill in its current form because it
believes that this is' a carefullycraft:ed consensus bill that will
improveth~applicationof the ICWA in the voluntary adoption
context to the. benefit of'Indianchildren,families and tribes, as
well as adoptive parents.
It believes that the amendments will
advance the valid goals of decreasing the number of extended court
disp';1tes which will arise under the ICWA and ensuring the bestposs~ble p.ermanent placements for Indian children, while continuing
to recognize that tribal involvement with Indian, children is in
their best interest. AAIA urges you to e~act this legislation.
12
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ASSOCIATION ON AMERICAN INDIAN AFFAIRS. INC.:
'"
".
FORTHE RECORD OF THE
SUPPLEMENTAL TESTIMO:TY HEARING ON S .. 569 .AND H. R. 1082
JUNE 18. 1997 JOINT HOUSE-SEN E
'. ".. ....
,
.
...
embers of the Senate CO~J.t~ee on
Chairmen Campbell,. Young and m . C
'tteeThe AssocJ.atJ.on on
Indian Affairs and Hou;;e Resources
a' nat:iohal non-'J;lrofit
American' Indian AffaJ.rs •.• Inc' t ~ed. in South Dakota, prevJ.ously
citizens' organizatJ.on. headquar e .569 and H.R.1082 for the June
submitted testimony J.n reg~d t~: like to submit this supplemental
1.8 . 1997 hearing record. I wou
. d to the legislative proposal
for the ,record
in her testimony before the
offered by Rep. Deborah Pry . Re. Pryce's approach ,"_ ICWA does
Committees on .June, 18, 1997.
P t maintains. signifJ.cant socJ.al,
not apply unless ,"a,t leas:t on: P~~:~ribe of-Which either par nt is
7
cultural, or polJ.tJ.c~1 tJ.e;~" 0 destructive of tribal sovereJ.gnty,
a member"
is antJ.-;famJ.
y"
would
cause-enormous
IJ.tJ.gatJ.on
and delay permanent placements, and
is probably unconstitutional.

d::t,

te~timony

t~e r(~!c,~nio)

ourts have adopted the so-called
Currently, although
mily a fe,,:, c II see. Matter of Adoption of Baby
"existing Indian fr
excePt~~~2) wherein the test., was first
~, 643 P. 2d! 168 (Kan. h ld that the applicatJ.on of the
recognized, most pourts !J-ave e;
endent upon the presence of
Indian Child Welfare Act J.tsel~ ';~hf~a custody proceeding" as. that
two element~: (~)!a state cou~903(1) and (2) an IIIndia!1 child" as
term is defJ.ned J.,ni 25 U.S.C .. S C. 1903(4), as the subJect o~ the
that term is defJ.~ed ,J.n ,25 'U'a~d of Choctaw Indians v. HolyfJ.eld,
proceeding. See M1SSJ.SSJ.ppJ. B
custody of S.B.R., 719 P.2d 154,
the
490 U.S. 30, 42 (1989); In reo Matter of Kreft, 384 N.W.2d 843, 845
155-156 (Wash. ct.] App. 1986),
f A peal in Maricopa county, 667
(Mich. ct. App. ~r86); Matter 0
.PA.B.M. V. M.H., 651 P.2d 1170
P.2d 228, 231 (ArJ.:z;.Ct. App. 1~82), sub nom Hunter V. Maxie, 461
(Alaska Sup. ct. ~982), cert. enf'th Adoption of a Child with
U.S. 914 <,1983); In the M~~~e~1~88). e "Indian child" is defined
Indian HerJ.tage, tIl N.J."
unmarried person WhO ,is under a~e
under the ICWA tcr mean. any
ber of an Indian trJ.be ~r (b), J.S
eighteen and J.S etthe: (~) a m~~dian tribe and is the bJ.ologJ.cal
eligible
membejrshJ.p
tribe." 25 U.S.C. 1903(4).
child of afor
member
of an IJ.nd~~n
n J.

i
d
rrow the coverage of .th.e Act
The Pryce P~'oposal, w~uI na children currently. considered
significantly by l]'ecla~~J.fy~n~ ~~~ypurposes of the Act . . It would
to be Indian asn~n-In ~an 0
earents do not (in the opinion
exclude from the ~ct chJ.ldren,who~ ~si nificant.social,cultural
of a st;ate court
ag~ncy), ~~J.n;aIJ.~dian fribe notwithstanding that
or polJ.tical affJ.~J.atJ.on w~di: such children, the Pryce proposal
tJ:ley are memberSt'
dJ.rectly
undercu ~i. BtYh e e~~~A ing very substantial ways.

,o.r,

A.

I

,

proposal is to make a child'srelationship with his or her extended
family legally irrelevant and 'readily terminated.
Under .the
arbitrary Pryce test to determine- Which children are Covered by
ICWA ··--whethera parent has a social, cultural or Political
affiliation with an Indian tribe at the time of th.e Child.custOdy
proceeding
it does not matter if all of the child's
grandparents, aunts,. uncles. and cousinsare.activelyinvOlved with
both the child and the tribe.
If the child's parents are not
involved -at. the. time of the. proceeding,.ICWA does ·not apply to that
child. If the ICWA is not applied, the main impact is to deprive
the extended family of the right to' be' considered as preferred
placements for the child. For a Congress that has actively sought
to promote pro-family policies,
it would be particularly
indefensible to so discount the role of Indian grandparents and
extended family members, particularly in view of the fact that the
role of the extended family in Indian society is so critical.
Indeed, the value of maintaining relationships between an
Indian child and his or her grandparents or other relatives does
not become unimportant by. reason· of a parent's alienation from his
or her tribe. Indian parents who place their children for adoption
or become involved with the Child welfare system may very well be
alienated from their culture.
However, this does nO.t mean that
continued alienation is in the' best interests of their children.
The empirical evidence is that maintaining extended family and
tribal relationships is'inthe child's best-interests. It is for
these reasons, among others, that organizations like the American
Psychological Association and National Association of Social
Workers opposed Rep. Pryce's proposal in the last Congress.
B.
The Pr ce ro osal would ina
condition the
a lication of ICWA u on state 'ud ents of "Indianness".
rather than tribal determinations of membership pursuant to
their inherent sovereignty.
A primary purpose of the ICWAwas to curtail state authority
over
Indian
children
in
state proceedings
because state
insensitivity to Indian cultural values had led to massive numbers
of these children being placed outside of their homes. In direct
contravention of this intent, the Pryce proposal would restore
enormous power to state .social workers and courts to once again
make their .own determinations about Indian· culture which.will,be
determinative in deciding whether ICWA applies.
Even if
affiliation were to be viewed as a valid test, there'is no reason
to believe that state agencies and jUdges generally ,will have the
experience and. sensitivity to evaluate tribal identity. SeeSanta
Clara Pueblo V. Martinez, 436 U.S. 49, 72 n.32 (1978) which
recognized the "vast gulf between tribal traditions and those with
which ••• courts are more intimately familiar."

The Pryce proposal is anti-famJ.ly.

!
.
the vital import.ance of the extended
The ICWA rebognized
family in Indian
I society.
Yet, the main impact 0 f ReP. Pryce's

There is no valid reason to substitute the jUdgment of a state
court jUdge in' regard. to.a child I s "Indianness" for the tribe's
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'ts own membership rules. ~t is a
'. tribes ,have ,the. authonty

upo~, ~

de~l~IJi:l~r'jLvin,91:

pnnc~ple that ;~a:~~hisauthOrity isi~tegr<ll to
membersh~p and
.
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exerc~;: ~.s.

tribes and the
v. Martinez, supra,
C.

at 72'n .. 32.

" J
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The Pryce proposa
. 1 would not achieve its stated purposes.
.1.

The adoption

process~ouldnot be

simplified,.

,',
,
lCWA' in the Pryce proposal
The standard for ~ov~r~ge of th~ial .political, or. cUlt~ral
maintenance Of, a, "s~gn7hc~~ti:.~not defined •. What is soc~<ll,
ffili<ltion" w~ththetr~be, ,
, ?
What evidence proves. <;>r
orpolitic,al,
level of
dis roves such <lff~~~<lt~on. 'meaning of every word~nthJ,s
si
It is .·l1kely th<lt
<lnd th<lt the pryce proposal
would be litig<lted, repeate, y litigation and not a decre<lse.
would C<luse <In enormous ~ncrease ~n
,

~ultural
~ificant?
te~t

<l~h;~ah;~~t
~~e

affiliat~on,~s

voluntary <ldoption C<lSeS, there is every indication th<lt she
intends her proposal to <lPply to involunt<lry dependency C<lses <lS
well <lS <ldoption C<lses. DepriVing trOUbled Indian f<lmilies of the
support <lnd assistance of 'their tribe,; in the inVOluntary context
Would be partiCUlarly devastating. There are many examples where
troubled alienated individu<llshav.e, been "S<lved" when they reunited
with their tribe and trib<llcommunity through the <lPPlic<ltion of
the ICWA.
For no apparent reason, Rep. Pryce would prevent the
tribe from m<lking these positive interventions in ,the future by
depriVing cover<lge of the Act in an involunt<lryproceeding where
thep<lrent l<lcks <l signific<lnt <lffili<ltion·withthe tribe at the
time of the proceeding. Moreover, <lS noted, <lpplying this st<lndard
to inVOluntary proceedings is likely to overWhelm <lnd disrupt
existing st<lte systems <lnd <l number of St<lte Attorney Gener<lls
opposed a similar propos<ll in the l<lst Congress.
oS<ll will free
oster C<lre for

'.
'l
d
state <lgencies<lnd
court,
w~u
d 'be
rd overwhelmed by
implementation of the new~ <In <l •

!
,
oS<llwould <lpparently Cl;ffeqt.the
Because, Rep,. p:.;yc~ s prop r foster C<lre. andterm~.n<l,t~on.of
<lpplicationof ICWA
to voluntary adophons,
arent<ll rights i cas 7s ~n '. '
uation ofthous<lnds ofC ~
p ropos<ll
the
determine
whether ": );l<lrent ;Of
S
c<lses'<lcfoS
or
the child m<lintained :agn:l; ~c
<lce an ~normous. burden upon s <le
with the tribe. II Th~s, w~ll Plourts thereby' delaying perm<lnent
social services ,<lgenc~es:~~r~eYGe~er<llS of ,four Western st<l~es
placements.
M ico Intfeed,
oregon, the
W<lSh'~n°gton and'NeV<ld<l __ stronglY oppose a
-- New ex
, Ii in the l<lst, Congress.
simil<lr proposa i ~.
" ' .

~elfare

~n ~,nvo~~~i~i~n
wouldrequ~re
reev~~

h~i~

~he,~~U~~~YSOCi<llCultur<ll

pol~tiC<ll ~~~s

adopt~on

.
e
f<lr beyond
Rep. Pryce's ,proPos':idr~ri s of "limited" ,Indian
C<lses
lnvo~v~ng
Ch~'se
to
the
legisl<ltion
<lncestry wh~ch gave r~
a.

It will exclude ,.b on<l fide Indi<lnchildren

"p,aren~<l,Vdren<lndParents

~ct.

!.
.
tribal affill<ltiontest ll would
The imposition of, <l
from the
exclude many bon<l f ide Ind~anc ~lude even.' full-blooded Ind~<ln,s
The "<lffiliatioJll", tes,t would ,ex Ived in tribalaff<lirS<l~dwh~se
whose extended fiam~;J.y, ~s fully ~n~~OSelY connected with the~rtrJ,be
parents m<lyh<lvEj. prev~ously b~~ . '. the child,' s parents h<lppen, to be
if <It the from
time their
pfthep~ocee
view of a state court Jugge.
alienated
trlbe(s). ~~g'the
~n

,!b.
I

It
applies
proceedings

to

involuntary

dependency

Even though
I the only "problem" C<lSeS cited, by ,Rep. Pryce'<lr.e

I

The basic situation interma'of Indi<ln children is not simil<lr
to th<lt of other minority children· such as.has given rise to the
MUlti-Ethnic Placement Act rec~ntly passed by Congress, P.L. 103382. There <lre not l<lrge numbers of Indi<ln children languishing in
foster C<lre bec<luse of in<ldequate numbers of Indian f<lmilies
<lv<lil<lble to adopt these children. In, .the "disputed" cases which
h<lve been cited by Rep. Pryce, there,h<lve (by definition) been
f<lmily and trib<ll members e<lger to a'doptthese children. Moreover,
tribes C<ln norm<llly find pl<lcements for their cnildren when given
the opportunity. This is what the ICWA is <lll about __ in essence,
it their
prevents
against Indi<ln people in the pl<lcement
of
own discrimin<ltion
children.
D.

The Pryce propos<llisprobably unconstitution<ll.

The Pryce proposal would replace a,bright line political test
membership ill an ,Indian tribe as the linchpin for the Cover<lge
of the Act -.,. - with a mUlti-faceted test that tr<lnsforms the
classific<ltion "into lUore of <l racial identification test, than a
test!
This not only intrUdes upon tribal sovereignty,
be unconstitutional since the legitim<lcy of Indian-specific
~elgJ.S.La;~10n rests upon the fact that such legiSlation is based upon
classification and not a racial Classification. See,
Morton v. Manc<lri, 417 U.S. 535 (1974).
CONCLUSION
Senate Committee on Indian Affairs and House Resources
shOUld reject the legislative proposal advanced by Rep.
the June 18 hearing. '
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-Tanana Tribal Council

or not these JUrisdictional dispute; also apply to;lC:WA", In the eyes of th T"oo tit
not the same. The jUrisdictlon elCert:lsed by the
to Meet
e n -' e ISSUes are
our children IS based on the
codification of children·sQrdlnanees.oftfteTrlbewhicllJ:mn
tribal citizenship. Members of thiS tribe sometlm~ leavetfte Vill~ lew: Jurlsdltti0'b.:n terms of
employment or educatlon or other reasons. Often this move~e!ln move tIl ur n .a~ for
f~r.nilies ,returning ,. tQ live In' thevlUage,whilemainlilining close tl~m~:tythor ~sonal, ~Ith
mbermoves
fbl "
........
rance. . Nor IS ebibillgovemment relieved of the
respons . lily for the weil-beJng of that tribal member, particularly 'If the tribal ~ber is a child
If ICWA IS l!l~tpreted by State agencles in Alaska (as It has been from tlme'tIl time) tIl allo~
tribes JUrisdiction only when a child Is actually domiciled in II village, the ability of the tribe tIl
protect Its children IS Impa~.
These: Instances create a diversion in terms of finanCial
resources and staff focus as tribes are forced tx:I utilize the legal system tx:I reaffirm the tribal
responSlblllly for Indian children under looA.

trit.e

HEALTH AND SOCIAL SERVICES
90.130
Tanana,Alaska 99771
(907) 366-7170
(907) 3G6·71~5f'Al(

re

f;ti:e~~hlgl~:~~~eJ~~~lytri:1

Ben Nighthorse Campbell, Chillrman
senate select Committt;lC on Indian Affairs
SR"380 Russell senate office Building
Washington D.C. 20510,0605
Dear Senator campbell:
The Indian Child Welfare AcUS regarded by ,this Trlbe;as one of the most important pleas of
Indian legislation everenact.ed and we've watched vvlltlso,l1le COncern as amendments have been
proposed. The amendments as currently draft.ed appear to consider the, concerns of non-tribal
people while strOngly a~rmlng the responslbllity of tribal governments to protect the children of
the tribe. The amendments seem to us to bewell-balanc:ecl. Wllat continu=> to concern us Is
that In Alaska there is !'lot a universal understanding or agreement about how ICWAappll=>to
Alaska tribes.. It would.ibe beneflcialtIl all concerned if language was added thatmak=> it clear
that Alaska tribes are ~e same as all other tribes with regard mlooA.
i
Tanana Is a small Athabascan Indian tribe lOCated lit the connuence of the Yukon and Tanana
rivers approximately o~e hundred and fift.yalr miles from.Falrbanks.· Uke many remote Alaska
Native villages, child [Nelfare In Tanana has alwa,YS.~ :the: fesJlOnsiblllly ·of the Tribal
government. Although I P.L.280 imposes amcurrentjunsdle:tiOn In:clvll Issues, the realily 15 that
the State -actually lacks the financial resourteS and Infrastt\lcture to'provide 'the most basic
services, Including police, judidal, 'and . social servlws, 'In the many remote· Alaska Native
communities. The StEte has never been able to provide even minimal child' protective and
related family services lin Tanana; such serv~ have been provided by the Tribal government.
In 1978 the Tribe form11i2:ed traditional child protective PRlctJces through the creation of a Tribal
Court ordinance. A ~ification of Children's Ordinances of the Trlbe was compiled and. formally
adopted; ordinances a~d regulalloos for the licensure of Tribal IOsb=r homes put in place. The
'rrlbe
ses on '..nte"jel1tlon and pre1lentiDn. The Tribal,SOCial rvices staff utJllz.es ~nded
f.IImlly support systemsl and Trlbal foster care. Tribal foster care has been provided tIl more than
at no mst to the State of Alaskit.
.
.
...
fift.y children since
sec

focu.

19Sj1

ICWA compelled stattis, including Alaska, to. recognIze the unique responsibilities that tribal
governments have wltl1 regard to tile well-being of tribal children. As a {lSult,. the Tanana Tribal
Coundl and the State: of Alaska entered Into a Stat.e/Trlbal IooA. Agreement In 1988. This
agreement allows the ITribe and the Stall! of Alaska DIVision of Family Services to CXlrdlnate
services and work tog~er on ICWA and family reunlticatlon Issues. With this agreement, the
tribal sodal services ~ce has been able to share Informatlon, successflJllylntervene, and create
family reunification p~n5 to prevent the breakup. of Indian families. Tribal social workers have
even provided elt1erglincychlld prot.ettionselVicesfor non-tribal children who are lIv1ng.ln this
community when Statfi social workers have been toO busy to travel tIl thevtllage. Unfortunately,
such agreements betwj!len tribes and the State are rare In Alaska, and not universally understood
or even known about ~ all State social workers.
The Issue Is further

I~O\lded

by thelldversaJ1al stance taken bY factions within the State·

......--'''TlD''''''''''''''''-'--.....~.re "~reU_lD"'_
I
I

tothFai~nJ<s,.thanUS~i~~:S~iP ~~:

We are~ery conce~ tha.t the Issue of prolB:tlng Alaska Native children Will be lost or put on
hold .until. ~er Indllln JUrisdictional Issues are resolved in Alaska. this' need not happen If
language IS Included III the amendments to lCWA that make It clear that Alaska tribes are the
same as any other tribe,ln the matter of Indian Child Welfare.

T~bal partldpatlon Is vital to child protection in Alaska, and language that will allow State and the

tJ:ibes

II! focus their energies and scarce resources on the children raltler than on litigation and
'lIlssent IS necessary. Please consider this I~Ji911t of the a~dment process.
'. \

J

Sincerely yours.

~~~~:::V~
Faith M. Peters, President
Tanana Tribal Coum;1I
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u. S. Department of Justice

. Thc l:ndian cb.:I..ld !W",l.l:tlre Act :i.shereby amenClec1 by

ad.ding. th,;, 'cl.lllowing new e:eetionatthe
I

endth~reof;
{p

Office of Legislative Affairs

"No1:withstarlding . any . other . provision .of 'l.aw,.the
provis 1 onso:t 25U.S.C.1911{b) shall apply to; any

A1.a.Ska-NlltiV;e.v:f.llageto the Ballleextent" and in
the eOilllemann.e:r;, .all that provision ll",plies to any
ather :tndi~Tr1he.1/

W",hingr.., D, C. ZOSJO

,

July 29, 1997

i

aeport. Languag..

I

This

amendmA~~ ~Q intended to clari~y tbQ law.

with

respect: t:nl:bl!'apj;>l.ication of.· the !ndlan Chi1d Wolt"ClZ'e
Ant: in Alask.a.. Itj IJpeoifi... that I!ll!lcc:i.on. J.'71 (:1:» •. wb:l.;h

provi.des fer. whatj :i.8·' Ja1oWXl:s.c "rcfcXTlI.l Ju;I:';\.;sd:l.cti.on.

appli.OIIlc a=atltly, to. ;::.11 Al.s.ska Nal:ive: vi.,:!..1t:L9CIl in the
;UUg manner ;;10 it: aces to all other IulUa.n. tribl!ls.
e:lIttAbJ..ishal5. ...t'o~"lI\ oJ: ~om;u,.r;reut
juriadictionfor,tribell and SL~~~~, a jurisdiction that
b available W2dlllk.~h~ Act for all rederal1y recogm.zed

Seac:Lon:l.!J1.J. (b)

tribes iU~luU1ng rAlaska Nat1vev111ages," as no~e~ in
::it:c;~ion 1.510;1 (8) ot: the Act:.
'I'he amendment makes c.ear
~bac applic~t~on of section 1.91.l.(D) to Ala$k~ NativA
villages does noti require that. thl! "il1agell 1Jlvoke the
reassumpt:1o~ provision of set;:t:i.on 191.8 of the Act :which app.Li~ .to tribes seekl.ng to real5sume ~clullJ.vB
j ur~ sd.iction umier. 1911 Ca). The amendment is

Ul

confo2:'ll1.ity jttith the :l..9.9l. :ruling of the united States
Court of Appeals fQ~ the Ninth Circuit in the-case of
Na.tive Villillge v. :A1aska. SoU. F.2d 548 (9th Cir. 1951:t.).

II
,

i

Honorable Ben Nighthorse'Camphell
Cha:i.rman
Conunittee. on· Indian Affairs
U.S. Senate
Washington. D.C. 20510
Dear Mr. Cha:i.rman:
Thank you for the opportunity to provide the views of the
Department of J'ustioe.on s. SS9, and its oompanion bill H.R.
1082, which would amen~ the Indian Child Welfare Act of 1978.
As the United States has rarely been party to lit:i.gation
under the statute, the Department of Just:i.ce's experience with
the Indian Child Welfare Aot, 25 U.S.C. 1901 lil.t.~. ("lCWA") :LS
limited. However, we have reviewed the bill in light of our
exper:i.ence with clvil and crimlnal enforcement, the United
States' conunitment to supporting tribal self-government. and
basic pr:i.no:i.ples of statutory oonstruction. We hope the
fOllow:i.ng comments will be helpful to the Committee in
con~idering.the bill.
The Department supports S. 5S9, B.R. 1082. and the important
purposes of ICWA to promote the best interests of Indian children
and the stability and security of Indian tribes and families. We
support the companion bills because they would. clarify rCWA's
.
appl:i.cation to voluntary prooeedings. establish some deadlines to
provide certainty and reduce [delay in custody proceedings, and
strengthen federal enforcement tools to ensure compliance with
the statute :Ln the first:i.nstance. Also, the provisions for
adequate and timely notice to Indian tribes and Indian parents in
S. 5S9 and H.R. 1082 would increase the likelihood of informed
deoision-making by parties to the adoption or foster placement_
J

The provisions in the proposed legislation amend ICWA in a
manner that is both respeotful of tribal self-government and
conducive to certainty and timeliness in voluntary adoptions of
Indian children. We understand that s. 5G9. and its companion
bill B.R. 1082, reflect a carefully crafted agreement between
Indian tribes and adoption attorneys deSigned to make Indian
child adoption and custody proceedings more fair, swift, and
certain.
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We appreciate the efforts that you, Chairman Young, and
res ective Committees have.made ·.to propose amendme.nts 1.1:0
st~ngthen rCWA. If we may be of additio~al assistance, please
do not hesitate to call upon us. The Offlce of Management and
Budget haS advised that there is no obJect1on.t~ thesub~lsslon
of' this' letter from the standpoint of the Adm:Ln:Lstrat:Lon s
p;r:ograrn.
Sincerely,

~k

Assistant A~f{~YGeneral

MISSISSIPPI BAND OF CHOCTAW INDIANS,

Honorable Ben Nighthorse Campbell
Chatrman
Senate Committee on Indian AffalfS
Washmgton, DC 20510-6450
Dear Senator Campbell:

cc:

Senator 'Daniel lnouye
Vice

I am wnting to thank you for your kmd mvitation to testify before the Senate
Committee on Indian Affairs on S.569, the amendments to. the Indian Child Welfare Act.
Unfortufllltely,tribal matters prohibited my travel to Waslungton at that time.
However, had 1 testified,I would have reiterated, in the strongest possible terms, my
support for S.569.. Last year, Indian Country, as a whole, was ,cpnsumed iJy the em(),tionally
charged and terribly difficult matter of Indian child adoptions.' My' own tribe,mthe
Holyfield case, was forced to confront tne issue and, haVing secured a U.S: Supreme Court
ruling grantmg Jurisdiction to the:tribe, made whatwethenf- and contmue to do sobelieved ~o. be m the be~t mterest of the children who.are members of ()t!rtribe. It was
precISely because ofthisexpenencethat I believe thetehllS ofS.569 will; to the degree that
we can, best p~otect the futures of Indian children, their birth and adoptive parents, and
.
their tribes.
"
I am grateful for your suppprt ,of tlus legiSlation and for your leadership in tnoving it
forward for consideratIOn in this Congress.
Sincerely,

~a~~'
Tribal,Chief

PM:tim
c: Senator Thad Cochran
Senator Trent Lott
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In sum, I would like to have a substanti
..
,'
best interest of Alaska Native children and the ;~t':,gp~n on tlte~ amend,me~lto leWA. It is in the
Senate and Congress acts on this important legislation. aSka to have this dialogue before the

P.O;80~\2~7

Thank you for your inlIDediate a~ntion to this matter.

JUN~u.AX99802_1lS47

(9071586-1400
130 TlUIOIttO BAy RoAD. SUITt 350

.JJ:!L--

~t4'I.Al(wel1-nul

19071283-5808
ll»~SJNIT

KETCHut,'".,AKII9901-a4ll9

1907I225-t880

Unit d States Senator'

August 6, 1997
ce:
Governor Tony Knowles
State of Alaska
P.O. Box 110001
Juneau, AK 99811

The Honorable Ben Nighthorse
The Honorable Daniel Inouye

Dear Governor Knowles:
On July 30 th~ Senate Indian Affairs committee marked up and passed out of committee S.
569, a bill toarnendthe Indian Child Welfare Act (lCWA) ofl978. I voted for pass~ge of the bill
out of committee. I did not offer at this time the enclosed amendment language to thi: bill,_which
some Alaskan attorneys brought to my attention. As you know, upon my request for the State's
position last year, John Katz sent me alettedn wbiclthe:wrote,that theS~te "did not oppose" a
sUQstantially similar amendment. Martha Stewart of your office today informed my staff that the
State has now taken li slightly.more affirmative position,namely, ifIwould like to offer the
language, then the St*te would supportmy efforts. As usual, Martha gave us a prompt response"
and I and my ,staff appr,eciai~her consCientious work.

I'

, .

Before I can c:onsider Whether to offer the enclosed language as an amendment tpthe bill
It up Jor ~onsi(jeration,I need to know tl)e State's position on the
when the fuJI Senate
language. The language would effectively nuJlify three Alaska Supreme Court cases'on the issue
ofjurtsdiction ofIndif!n Child Welfare Act cases mAlaska, As the legislation may have great
,lIDpact on Alaska Native children and the P"Ople, mostly Alaskans, that are most interested in their
weJl-being, I do not tlunk it is appropnate for me to offer the amendment witliout havmg ~
,
mformed position fr<im the State.

takes

I would like tb know if you wat\t me to o,ffer the enclosed language. I would of course
also like to know if you support S.569;with or without this proposed language. In addition, I
would like an explan*tion of the procedure for adoption and child custody proceedings ofAlaska
Native children in Alaska, and how they are affected by the Indian Child Welfare Act of 1978.
Can the actions of so\oial service workers detennine the court ofjurisdiction over these cases?
Does the answer to this question depend on whether the child or social worker is in a rural or urban
area? What criteria dauses an Alaska Native child to be covered by this act?· How does the split in
the decisions of the~aska Supreme Court and federal courts affect the application ofICWA in
Alaska? Does this judiCial split cause hardships for some adoption and child custody cases?
Would the addition <if the enclosed language to the bill aJleviate the hardships, if they do eXlst?
Has the State taken ~y actions, such as cooperative agreements with Native villages and their
councils, that have facilitated the application ofICWA m Alaska, in ways that may not be apparent
from Simply reading \he Act? Lastly, please feel free to provide me with additional infonnation that
will help me to evalJate the potential impact of the proposed language on S.569.

I

/
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~dment

July 2,1997

The Indian Chi.1Cl.1 Welfare Act is herel:>y amended b¥O
adding the follo\oring J:l.ew. secti.on atth'" end ther.,;6f:

i
-NotWi.thsta:p.diD.gany other provi.si-oJ:l.of l.aw, ,the
provisions of 25U~S~C. ~9~~(b) shall apply to any
tri:be which! became sul::>~ec;tto state jurisdi.ction
pursuant toithe Act of August ~5, ~~53, to the
same exteJJ.t 1 and. in. the ISame manner, as that:
provi.sion a~pli.es to any other rndi~ Tribe."

i

'

Chairman Ben Nighthorse Campbell
Senate Indian Affairs Committee
838 Senate.Hart Office Building
Washington, DC 20510

!

I

'.'-

i

Dear Chairman Campbell:

'l'bis amendnlJmt: i.s intended, to clarify the law wi.t:h
respect: to the;: a:!l>pJ.;l.ca,t;l.on of ther J:J:l.d.iaIl. Chi:l.d Welfare
Act to tribes iniatates covered by I?u:b1ic Law 83-280.
It specifies that section 1.91.~ (1::1)., which provides for
,.,hat is known as l'"ref'e=al. juri-sdi.."tii:>:a., u appJ.:i.es to
all suc:h tri:bes Iin the same tnanner as i.e d.oes to rnd:i..an
tribes in other! $t:ates.
Section 1.9J.J.·(b) establ.i.shes a
fOi:m of concu=ent juri.sdi.ction for tribes and" states,
a jurisd:i.ction t:liat i..s a.vailable under the Act for all
federall.y recogx:dzed tribes.
The ame:ndtnel:1t: makes c1ear

chat appl~cationlQf ~ection ~~~~(b)'s referral

.

juriediction ~oes not: require that a ftP.L. 280 0 tri.:be
first iJ:l.voke th~lreassuropt:ion provision of section ~5~8
(which app~~es td tribes see~ing to reassume exc~usive
jurisdicti= =delr ~~J.J. (a) ).
The amendment .is in
conformi.ty Withl~he ru~ing~ of the courts of appea:l,;s in
the Eighth an~ N:nnth C:t.=u.:Lts, see, Walker 'V_ Ru.sb:i..ng,
BSB F.2d 672 (8ttl Cir. 1990); Village v. State, ~44
F .2d 548 (~th ci.z;. :I.$l$lJ.).

I!

,oocs\':I: •• \:tCl'U\.\pn4.L ••

I

I

I;

We are pleased to provide this statement for the record of the Joint Hearing with
the House Committee on Resources on H.R. 1082 and S. 569, bills which would amend
the Indian Child Welfare Act of 1978.
First of all, weare concerned that, apart from Rep. Pryce, fue public witnesses
invited to appear before you at the Joint Hearing were all in favor of the proposed
legislatIOn. In fact, the National Council For Adoption went so far as to request the
opportunity to offer testimony both verbally and in writmg but was refused. With all due
respect, we do not believe,that a truly democratic process was used and that therefore the
legislative history for these bills is less u~eful than it should have been. 'In effect, one side
ofthe debate was denied the forum of the Joint Hearing to present its views; It is one
thing to differ and qUite another to deny others the opportumty to present theireviews.
Not just the public but the members of both CO!llillittees have the right to hear all sides on
the important and complex issues which are contained in thiS legislation. We also wish to
point out that this same approach was taken by the Senate in its hearing last year: apart
from Members of Congress,. the only witnesses the Committee allowed to testify were
those that supported the legislation.
Secondly, nothmgthat appears in this statement,for the record can'have the
potential educational impact of oral testimony, and the give and take that usually
accompanies such testimony. By that, I mean that the representatives of the media who
were present at th~ hearmg were, with the eX«eptio~ofRep. Pryce'stesti~ony and
comments, not allowed to judge for themselves if the ,other side of theodebate had
anything worthwhile to offer. ,The generalpublic will not be reading the printed record of
the Joint Hearing, when iUs published:
The reason we Wish to make a point about the exclusion of witnesses who oppose
these bills is that in the recent hearing it was claimed that the adoption community. and '
adoption attorneys endorse H.R.I082 and S. 569. The truth is that some of those in the

,(
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It IS Important to clarify that these agreements, which change the very nature of
adoption,are many steps beyond what we understand to be "open adoption." The various
forms of "open adoption," which range from one time face-to-face meetings to
agreements for ongoing communication through a third party, sometimes with exchange
of identifymg information, are quite different from the kind of ongoing access that would
be codified in federal law under these bills.
Portraying our opposItion to this "co-parenting" provision as somehow a
reflectIOn of views agamst "open adoption"':" as has been done by some supporters of the
legislation - is a distortion.

Second, we wish to add that two of the major concems we.had with last year's
legislation, as it pas~ed the Senate, are still present. The legislation would put into federal
law, for the first tim~, a court-enforceable right of visitation for the bIrth parents, the
extended family and, the tribe. The legislation would also codify the e)'pansion of ICWA
to cover all voluntary adoptions.
I

i

In terms of the court-enforced visitation proviSion, as the hearings last year and
thIS make clear, the intention is to encourage more bargaining between tribes and birth
parents and prospec~ive adoptive parents and their attorneys. This bargaining is certai~ to
lead to more delays) as tribes resist the clear mandates of state courts and make the child
the pawn. Indeed, +e heard lastyear and this from the attorney for the,Rosttwins that
such a provision wquld, in her VIew, have allowed her to construct a settlement of her
case. And the reasqn given for the court-enforced Visitation? The tr~bes do not trust the
Rost family. We as~: what sort of environment is going to be estabhshed for those .
children, or any child, if the atmosphere is so poisoned by distrust that one of the parties
insists on a court-ordered enforcement of visitation? Doesn't this sound hauntingly like
the kind of child cUftody b~ttles, the unfortuna~e and ~estructive tugs-of-w~ that take
place between parents in dIvorce cases?· Why Import mto federal law the htlglOus
atmosphere of divorce child custody battles?'
The fact is t~at if and when the possibility of court-enforced visitation is made
at times, birth parents - will routmely insist on these arrangements.
possible, tribes -

jJd

The bill would reqUIre notice to the tribe or tribes of all voluntary adoptions
involVing a child who may qualify for tribal membership. The fact that this is not
presently a requirement reflects the intent of Congress when the law was originally
enacted: voluntary adoptions were notICWA's concern. After all,by what stretch of the
imagination could an individual, say a pregnant woman who has no Native American
blood quantum or other connection of any kind to any tribe, somehow come under the
sway of a tribal court simply because the male who impregnated her had some small
blood quantum ofNative~erican hentage?· Indeed, the very concept that aU.S. citizen,
whether NatIve American ornot, living on a reservation or not, could somehow be forced
to submit her plan for her child's adoption to a tribal court, as if the tribe somehow
"owned" her child, is repugnant tOplost U.S. CItizens.
At the time ICWA passed, the focus was involuntary placements of Indian
children - children about whom there was no debate as to whether they were IndianwhoJived on reservations and who were involuntarily removed from their Indian
families.· The kind ofcase that ICWA was meant to address was recounted last year in
the statement by Russell D. Mason, Sr., Chairman, Three Affiliated Tribes.. On page 2 of
his testimony, he talked about " ...n<;m-Indiansocial workers [who] arrived in a station
wagon..." to take away an Indian grandmother's four grandchildren. Later,just before
ICWA passed"...the non-Indian social workers took her newborn sonrtghtfrom the
hospital." .
The injustice of the case described by Mr. Mason, however often it may have
happened, is what led the Congress to pass ICWA nearly 20 years ago. Now,the injustice
has been flipped 180 degrees.
Now, in the name of tribal sovereignty, a ~oman who is non-Indian and who
wants to voluntarily place her child for adoption would have to gIve the tribe or tribes
notice - even if the father of the baby approved of her adoption plan. Where once, there
may have been non-Indian courts ruling llnjustly and involuntarily separating children
from their parents, now it IS Indian courts which wish to have the power to intervene in
the lives of non-Indian women.

3

225

224

portion of the pregnancies involve non-Indiarl women, and certainly the data suggest.that
this IS sO,then what of the abortion decisions of those women? Those in the pro-life
orgarllzations who question the impact of ICWA on abortion have a very.Valid pomt, in
our view, especially as regards non-Indiarl women.

Make no mistake about it. When Sen. Inouye talks about an adoption of a chil~
from China taking place according to the laws of Chma, that certamly makes sense ('
because both of the biological parents of the child reside in China and are citizens ot/
China. No such parallel can be drawn in many cases thatwe.have seen in recent years. In
particular, when the pregnant woman is not a member of a tribe and is in no way a
"citizen" of that "government", how can it be argued that the United States sho1;1ld hand
over her child's fate - and in many instances, her own peace of mind - to another
"government."

There are many other aspects of the legislation that one could comment on, but let
us conclude with just one: the impact of the delays built into the proposed legislation.
The legislation gives tribes a specific deadlin~to meet -a d~asllin~ that the Witness. for
the Navaho Nation, Thomas E. AtCltty, favormg the legislatiOn said, in thiS year's
hearings, that they felt they would be llllable to meet. He a};k~d for90 days, noUO.At a
time when the Congress and the Admllllstration IS, m other diSCUSSions, talking about
moving qUickly to assure permanence to children, how is 90 days in foster care a step
forward, even if all the other objections we and others have to this legislation were met?

Imagine what the response would be if someone were to suggest that fully
separate and sovereign governments that border the United States, such as Canada or
Mexico, were to claim that any child sired by one of their citizens could only be adopted
if Canada or Mexico's courts agreed.
In last year's hearing before the Senate Committee on Indian Affairs, the scope of
the problem was laid out,in the testimony of Jack Trope, speaking on behalf of the
Association on AmeriCan Indian Affairs. On page 15 of his written statement, he put the
Indian popUlation at 2 million. Sen. Campbell said that 15 million claimed Indian
ancestry. Thatmeans, taken together, that 17 million U.S. citizens are offiCially
recognized or claim India,n ancestry. Many others may actually have Indian ancestry they
are unaware of.
'I

Rather tharl pass this legislation, which we strongly oppose, we suggest that the
Congress enact H.R. 1957, sponsored by Rep. Tiahrtand with Rep. Pryce as co-sponsor.
We have not yet had the opportunity to review legislation which Rep. Pryce told the Joint
Hearing she planned to introfuce, so we cannot state whether we will endorse it or not.

At least those 17 ~nillion need to be taken mto consideration when voluntary
adoptions. are contemplat¢d. We estimate that the total pool of potential people covered
under the expanded sway\of ICWA is 25 million, or about 10 percent of the population.
At the very least, this me~s that notice will have to be given to the tribes in perhaps J 0
percent of the voiuntary, hon-relative adoptions each year. That is at least 3,000 andmay
be 5,000 cases. And, to be safe, if there is any doubt about the ancestry of one of the birth
parents, notice may be gi~en when neither. has any Indian blood qUarltum. A.huge
number of adoptions wo~d lose their confidentiality through this trarlsmission of
information to the tribes. \This is a sure prescription for massive, expensive growth of the
BIA and tribal bureaucra,ies - growth that will entail new delays arld new budget outlays.

Sincerely, '

Thank you for considering our views. The organizations arld i~dividuals whose
l1.ames appear below jom in opposing H.R. 1082 and S. 569..

:

I

. A.major issue wa~ .made in the hearing abo.ut the concemsraised by those
orgaruzations which descvbe themselves as "pro-hfe," arld who objected to last year's
proposal on the grounds that it would increase the likelihood that women would choose
abo~tion. The thinking wF that, faced with the choice of placing one's baby with the
f~l1y (or att?~~y, or ag~ncy).of their choice or turning the case over to a tribal court,
With the posslblhty that tIJe chl1d might be adopted by someone the mother does not
choose to abort.
approve, many women

AARON BRlTVAN, CO-CHAIR, ADOPTION COMMITTEE OF THE NEW YORK
STATE BAR ASSOCIATION*
CHRISTIAN COALITION
HEARMY VOICE,PROTECTING OUR NATION'S CHILDREN
INTERNATIONAL CONCERNS FOR <;;HILDREN
kidsHelp! FOUNDATION
~~'NATIONAL COALITION TO EN!? RACISM IN AMERICA'S CHILD CARE'
SYSTEM
!
NATIONAL COUNCIL FOR ADOPTION
RITA SIMON, AMERICAN UNIVERSITY*

* individual affiliations are for id~ntific~tion purposes only and do not necessarily
represent endorsement by the orgahizations or institutions With wluch they are affiliated.

111

The argument made in the hearing this year, echoing statements made by
Committee staff, was thatl "Indiarl women do not abort." So far as it goes; that comment
may be pertinent, b~t it dges ~ot speak to the issue of what non-Indian women who are
Impregnated by Indlarl m~n Will do. If one can estimate that at least some significant

I
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flUCluations in rates of abortion from year to year as there are for many olher

The
Alan

vital statistics.

Finally, the availability of abortinn SerYlces in Ihe years fnlJowmglhc
inillai passagc ofthe 1976' Hyde Amendment prohibitmg the use of public funds
to pay for abortion (but enjoined by the COllrts unlil 1980) would have !luclllalcL!
during the periOd and probably affected lhe abortion rate, Of course, to lhis liay
It serves to curtail the abortion rate of women who arc clcpendent for their
medical csre on Indian health facilities and, to a lesscr dcgree, of those Native
American women in the general population who are oUlerwise eligible for
Medicaid.

Guttmacher
Institute
New York And Wnhinston.
A NoI·lor.Ptofl! Co/por,lllon

R.~~:~~~~~~~1"H~~:~~~
andPubllcF,dve<lIIOn

I:i:'!OWnUS\rcfjt

Nil.... York. NV 10005
r,1.ph onI2122«8.1111
fIJI(

For all the reasons above, we regrel that we are unable to meet your
request as we do not feel that we could defend our esUmatcs with any degree of
confidence. Perhaps the CDC might come to a different conclusion.
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The Honorable Don Young
Committee on Resources
House of Representatives
Washington, DC 20515
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! The Alan ,Outtmacher Institute (AO!) conducts periodic s!1rvcys of
medical providers of abortion services nationwide and lhese surveys are
ackn9wledged in the Statistical Abstracts of the United States as producing the
Illosticomplete count ofa.bortions perfonned throughollt the country. These
survers complcment the abortion dElta collection efforts ofthe Centers for
Disease Control and Prevention (CDC) which depend primarily on reports from
the 45 states that compile such information. These reports itary in lheir detail
and c/llupleleness. but they often contain information-such as data ou race and
etbnipity-not routinely c"!lected by AUl. We do bave a file of such reports.
whichI we made available to Ben Hirsch who came to us with
QUestions
similar to
,thos, posed In your letter.
'

I

,We have read the proposed legislation carefully anA cannot imagine how
Ihe p~oposed amendmeu!S to,the Indian Child Welfare Act (lCWA), or the 1978
legislation. could in any way have an impact On the abortion rate ofthe Indian
popu/atlon. It would be extxemely difficult and time-eonsuming to do the kind
of Slmlistical analysis Wllich the Commlllee desires, and, in our judgment. such
an arialysls would not likcly prove reliable in terms of the impact ofthe 1978
ICWA.
"

I

"

',

lone factor is that mentlonedabove.name!y, lhatabortion data by
etlulipity are collected at the slate level, with five states (Alaska, California,
Iowal New Hampshire lIQd Oklahoma) not collecting abortion data at all.
Ano~r is that the data, when available,may be incomplete and insufficient to
~iffel"nliat~ between Native Americans. in the ge~cral population and thQse
hVing on trlballBllds. It should also be Kept in mmd that there may be

I
i
i
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I. Rosoff

\
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The APA supp~rts this legiSlation without reVISiOns or weakemng amendments. Should yo,u
require any additiOnal Information. or assistance In plannIng hearings regarding this bill, please
ao not heSitate to contact me.

AMERICAN
PSYCHOLOGICAL
ASSOCIATION

Sincerely,

~~~

May 8,1997

Henry Tomes, Ph.D.
Executive Director.
Public 'Interest Directorate

The Honorable John McCain
United States Senate
241 Russell Senate Office Building
Washington, D.C. 20510

ce:

Dear Senator McCain:
On behalf of the 151,000 members and affiliates of the American Psychological Association
(APA), I am writing to express our support for the -legislation that you have introduced with
your colleagues, Senators Campbell, Domeruci, and Dorgan, to amend the Indian Child
Welfare Act of 1978 (ICWA); S. 569.

As psychOlogiSts, we understand the need for children to grow and aevelop in lOVing homes
and supportive communities. !Among Indian people, the history of extended child-rearing
responsibilities among many members of the. community provides a natural means of
safeguarding the well-being of children. Unfortunately, feaer31 government policies prior to
the enactment of ICWA in 19;78 undennined traditional child rearIng practices of Indian
people. We applaua your legislation for reinforcing the original intent of the ICWA - to
protect Indian children and fainilies ana fonnalize a substantial role for Indian tribes in cases
involving child custoay proceydings - while ensuring faimess ana swift action in custody and
adoption cases involving Indi<lll children.

!

Prior to passage of the ICWA~ Indian children were twelve to eighteen times more likely than
'lIon-Indian children to be plad,ed in out-of-home care, with 85 percent of those children placed
in non-Indian homes. Passage of the originalICWA In 1978 represented a milestone in the
federal goverrunent's recognition that policies must be enacted to protect and preserve the
Indian family and its culture. SinCe that time, many.Indian tribes have developed child
welfare programs that draw upon traditional practices and natural helping mechanisms. These
systems will be enhanced by Policies that strengthen tribal authority over Indian child welfare
I
programs.

I

casesI

Many of the controversial
surrounding the adoption of Indian children appear to have
developed as a result of poor pr non-existent enforcement of ICWA provisions. Provisions of
your legislation, including crilninal sanctions to deter fraudulent efforts to hide a child's
Indian heritage, early notification to an Indian tribe by a party seeking to place an Indian
chi~~ in. an adoptive situatio~,1 and court certi~catio~ that ?,e attorney or adoption agency
facilitating the adoption has mformed the Indian child's birth parents of therr pla.cement
options and other provisions tif ICWA, offer SUbstantial improvements to enforce the letter
and spirit of ICWA.

I

750 Firsl Streel. NE
j
Woshington, DC 20002·4242 \

12021 336-5500
1202) 336<> 113 TOO

I
I

Web: W'WW.apo.org
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June 18, 1997

Thhe,Honorabsleen'aBt:nc~~~~~~~s~nc~~~~:~lAffairs
C al.rman,
U. S. Senate
Washington, qc

20510

Dear senatoricampbell:
,. ,
11 the members of the Senate
I am wr~tl;ng to you and a
f the keen feelings drawn from
Committee o~!Ind~an Affa~rs b~~at~~noof
Indian children. ,I rea~ize
p
experience ~~,regard to the a'd
of how the various Ind~an'tr~bes
that few Ame~icans hav~ any ~ ea ' t in the united states.
The
fit into the; organiz~t~~nhof s~~~id~d influence on their life, and
fact that they are tr~ba
as ~
members of congress seem to
attitude towa~d,adoption. Wh~l: m~~Yany culture should ha~e the
be of the op~n~on that a coup ~h
culture 'the facts of l~fe do
right to adopt children of any 0 er
,
not support such thought.
I,
h
Legislative Director of
The letter wr~tten !"y Dougl~s Jo nson A ust 1 1996 is a case
the N~tionalJ, Rig~t toh L~~:tI~=~t~~~~c~ ~r Ado~tio~, he writes
in po~nt. ~uot~ng t e
f th bill introduced ~n the 104th
about .g. 19,62, the number 0
e
congress,
I
Id be the end of voluntary
"If s.11962 be?ome s la:-r, it WO~nt of Indian ancestry.
No
adoptiqn of ch~ldren w~th an! hoin to expose themselves to
prudent;; agency ~r attorney ~. g uncierthe bill because one or
the risk of cr~m~nal pr".secu ~on.,
h' Id .to be Indian
more o~ the over 50~ i~~be:c~:y_co~:~~e~rib~ \aving its own
for the purpose 0
.
, "
f
embership and
unpubl~shed and ever-ch~,nging def~n~t~on 0
m
secretimembership rolls.
I

l' h d

The la~t reference in the quotation above about "unpub ~s e
' .' definition of membership and· secret . membersh~p
h:

~~1~:~:!~:~~::~~~~~r~~t~ntr.i~:~~~:m~~~:~fn;e:~ri~i~ ;:~~:~:~~
t~at

tribe.! Tribes aretgotv~:n;rif::dw~~a~:~eo;~iri::~i6~~em~r;~:nding
governmen ,
f ' day to day
that tribes are make believe structures that ?hange rom, t
that
is part of the reason Indian tribes are not g~ven th~hco~rS~~~ that

w~thanothelC

I

::t: ~~se;;nregard

~~i~a~e~~~lr~m:~~~e~a~:~~rs:;J'u;~l;~dOi~y

their children who are cherished and loved by them.

I

I
I
\

i

to

We' ,. should look at the American Indian • Tribes' and' the Indian
Child.'.Welfare'Act Amendment. we call groups of Indians Tribes, but
"we could as easily and correctly speak of them as. Nations, Pueblos,
Communities andGovernments~ Whatever word we chose pan easily fit
our understanding of the unity that .members of tribes sought:,. They
had a unity which exceeds by far anything that we have in our
communities today. From the Indian's viewpoint the term tribe is
not a term with barbar,ous meaning. Because they did not have much
in the way of material possessions, they looked to the strength of
their unity as a great sustaining power for them..
TheY~Elre a
small group of people surro~nded by many hostile neighbors.
We
must remember, that while we use the term nAme~icanlndian" for the
more than five hundred tribes in the U.S.A •. today, theY did not
look upon themselves and their neighbors as a unified organization
of nations.
Today many persons who are not Indian tend to look downc:m the
term "tribe".
"Tribe" carries the suggestion of a few members,
organized as a community to care for tr.s own.
That phrase "a
community to care for its ownnis a good phrase. Often, we do not
think of a "tribe" 'in such terms, but fu@amentallY that is what
they are. The fact'that.they were nations of ,several. hundred
did not detract. from their. purpose of unification. "Before the
founding' of the United States of America as a nation, western
European nations entered into treaties with Tribes of . American
Indians.
After the United States was established, it signed
treaties with Tribes because it recognized those ~r,ibes as
sovereign nations fully capable of signing terms of agreement with
any other nation. Tribes interacted with all national cowm~nities
on as international scale.
In fact in the Constitution of the United States of America in
Article Six we read: "The constitution, and the laws of the,United
States which are made in pursuance thereof; and all' the Treaties
made, or which shall be made, under .the authority of the United
states, shall be the supreme Law of the land; and every Judge of
every State. shall be bound thereby, any Thing in the Constitution.
'or'the'Laws 'of the State to the contrary notwithiatanding." This
nations' recognizes that its treaties with, the Tribes .are THE
SUPREME LAW OF THE LAND. This nation signed solemn treaties with
the Tribes.
Weare bound to recognize what our Fathers have
signed'. We, need to understand the nature of "Tribes" if we are to
appreciate that to which we have agreed.
Beca~se' we are so large a nation, .with almost 250,000,000
members, we do not realize what a tribe is. A'tribe in contrast to
the United States is a gatheringo~ a few hundred people into a
government that supported itself while surrounded by so many other
governments. To put power on the-very first level of support they
had the extended family. SUCh a relationship could be counted in
many ways, but that of the sioux is a good example. It is a family
structureirt which all the brothers of the nirth-father are called
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FA'rRER, and all the sisters ,of the birth-mother are called MOTHER.
There was no other addition to this title. A mother ,and all her
sisters were called MOTll.:ER,and a father and all his brothers' were
called FATHER.
The term"cousin"was not, used in the ,first
re
,generation. What is commonly called cousin in mode culture were
referred to as ,brother and sister.
so a child had many;,mo
brotherS and s!.sters'than.is common in our families todaY·
sisters of' the father were call Aunt, and brothers" of the
mother were called Uncle.
Th,e child grew up with a grOUP of
mothers and a group of fathers. In fact because of this the child
never' faced the possibility of becoming an on>han,
There were
always' Fathers and'Mothers to care for' him or her.
That family
pattern comes down to my time. I recall as a teacher when a child
would seek to go on a shopping excursion with hiS mother and get an
excuse to be absent from his teacher and then would go with an
Aunt. Later when the teacher realized that he had gone with the
person he qr she would call Aunt, she would accuse the Child of
lying to her. He was not lying, he was being true to his culture.
The fact that the teacher used a different scheme of naming
relatives tllan the Indian boy did not seem to matter. But it gave
the Indian poy the appearance of being untruthful. Grant that the
child was intelligent enough to recogn!.zethat it would be simpler
to refer to her as "Mother" rather than "Aunt" as the, teacher
called her,! it really was not a case of lying.
e
"
For the
:rndian child the term "Mother" was the"titl
of
affection tllat he used to describe the sisters of his birth-mother.
He ~sed i~\hon~stlY.
But for the most part the teachers of the
Ind1an Ch1~d d1d not take enough time to learn the terms for his
closest relatives.
If she had heard of this culture, 'she would
probably r~fer to it as some antiquated idea, ,but it was not
antiquate. I
It was real.
:rt right at the heart of his
relationsh~pS.

There I:have been statements made that most Indian mothers would
seek abortions if this bill S. 545 becomes the law of the land.
Such talk is utter nonsense. It indicates hoW those who support
such an idea do not understand S. 545.
on the reservations the
extended f~milY still exist even though weare almost at the end of
this millepnium.
Savage attacks on the, naming Of, the closest
members ofla person's family is one of that last things we need.
It is unciv,ilized for any of us to be so conceited that we think
our way of inaming family member is the ONLY way that exists. If we
do not und~rstand the diversity of cultures to appreciate the was
of the Ind~an th,en it. is better for us to be quiet until we do have
some grasP\of the tr1bal way of life.
.
I~ ~e would only p~use an~ think about it, we would see that
th1S nam1ng of, relatives 1S no d1fferent than that of the Jews in
the time of. Christ. Often from the various references to persons
in scriptu~e we recognize that somehoW it does not work out. Of

\
I

course
'
century not,
when it,
th we name relatives
as we do '
Christian perio;}' n~ed relatives as J",ws di~nih~hlat", ,twentieth
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'
s ' 0"'f,start
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t t

'

.'
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a
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0 realize
they 1have diff erent
anding
of
your tothat
'force~'
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.a ues on them.

To take a case from toda '
,
her child taken f10~ ~~~i;tYtheI know of an Indian
child b t hPerson.
She recognized t~t hstate because she is
Tribe' oru th:
to have the
the

:~t~~~o~~~rcad

~~~;~d~~t wa~t
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!;::~:~i~~~~~I~;:~'~ft;i~£~~i;F
~~·ch}~:=
T~ey

i~;:tt:ii;~r~~;~1¥i~~~1~0~~07~:lF.:t~i~
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o no
see what
understanding .

th

ey

d1d not lose a 'cAild nee s of the

, r e s are so varied y t '
scape
contain, they can totally' ee
Whenour
we

When the Indian Child WeIf
"
'
three our of four children wh are Act was s1gned into law in 197
o
non..,Indian families. The
for adoption were adopt:';'
e1r cultur", they were beyond an
wer", good, honest people. In
~d~l?ted a full blood child or a eb~~:p~aint. , Howev",r, if they had
n 1an, when this child got to
1
~ 0 h.ad,' the appearance of an
educat~on, he became curious abth~ ~un10r H1gh level' of his'J;or her
an In~han? Who am 11
What ~~
1mself. What did it mean to b'"
~e~t10ns became so' disturbing t~:t ~fttru~,1sparents, like? These
wo~i~ ~o fall, he or she would begin~n d , or her grades would
h. ld
e an absence from home for d
0 r1nk! sometimes there
c 1
would be told not t
ays at a t1me.
The ad t d
r
loved by the adoptive °p::e n7s
thing that he
worry. That was n a t u r a l . '
e child would continue

~~b:»

p:~~~f;ace

~~s

abO~~ts~Chh

o~ps~e

Sometimes because of th
..,
'
the adopted child., As the:e dr1nk1ng, c~lmes were committed and

~~~~~I~es~:~;~~:ss~~~:~ef~1~~~~~~r:~~~st~;c~;f{'~~' w~~"'n ~~~Pt1v",
pr1ce. Somehow they kn
t
0 the Ch1ld, it 'was at
h~d
provided. But the e:er~a~ more was expected of th",m th~ng~~:t
91",e the child in way Jf info~~?sed, since they had so little t~
10n
sense

o~ the Greeks, it was a t;u

about India!l ancestry. In the
Ne1ther was to blame.
The adoptive parents had no

~he Ind~:",n child wanted to knOWe tragedy.
1nformat10n to give.

As a priest I have ad'
v~se d

.

non-Indianp~ospective

parents to
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forgo their desire to adopt Indian children because I could see
this very problem... lying ahead as the child grew older. It is not
fair. to the child to place him or her in a position in which ,there
can be no answer to the questions the child would ask as it grew
older.
The child would be haunted by wanting to know.
The
prospective parents through no fault of their would have no
answers. Tragedy awaited all family members
Tragedy because culture has the color of water. Whatever it
reflects is its color at that moment. For each of us. as we are
born into a culture, that culture from the start of our lives gives
meaning to all we do. We do not realize that there other cultures
different' from ours.
We do not realize that other people from
other
cultures
have different
approaches
to
the
basic
characteristics of life·. We are distinguished by our cultures, and
often we tend to believe that our culture is right and all the
other people are wrong. We must work hard and study deep:\,y to come
to an understanding of how deeply we individually are affected by
the culture of our lives. As a matter of fact, Anthropology Which
is the study of cUltures, began asa formal course of study only a
little .more than 150 years ago. It is younger than we are as a
nation.
'
I

We s~eak of savages and barbarians, not because we know people
to be such creatures, but because we know that somehow they act
differently than we do. They have a different approach to life.
They have a sCheme of life that. does not fit into i our way of
living. Sometimes we can recognize that people of other cultures
have some ibasic sense of the same values that we have. Allow me to
recall a !story that has been. handed' down for generations of a
pioneering family 'and its encounter with Indians.
One evening
these settlers notice a small group of Indians approach. They were
terrified~ but decided they would be friendly.
So with gestures
since neiiCherspoke the others tongue, they had they sit down and
fed them.! When they finished eating, the Indians smiled and left.
The family was.relieved to have come so close to the Indians and to
still be alive. Several days later, however, they saw the Indians
return. iThis time they brought two deer that they had killed.
These they left with the settler family. They were grateful and
they showed it. The white settlers did not know that generosity
was the prime characteristic of this tribe, but they knew that the
deer werel in exchange for the meal they had received.
The non-Indian adoptive parents are much like the settlers in
this true I account. They. had no idea of how a tribe might list the
possible characteristics of its life. That "generosity" should be
at the vJ.ry, top of the list would amaze them, but it shows how
close we I are to other cultures When like them we do not list
"generosi;ty" as, the top quality of our lives. This is something
that mostladoptive parents would not understand about the'American
Indian. They could not pass this information on to·their' "Indian
Child.
!

I
I
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Those who somehow see the passage of this Act

'

~~ :~~~i~~: ert~n~~~la~o~:~p~~noishavitthe ~nowledga: t~a~:~~a~~;~

they assume tha~ all cUltures ';re th~Usa~~~ J.~h~he ~;;~ido:ewater,
of ~ifeam,onJthe oglalaa~i~~~
until birthgb'h'
~ speaks of the chJ.ld beJ.ng lovingly carried
member of th% t~ib:o, e\ Wh~ rebcognizes in th';' Chil,d that, another
love
' J.S 0, e orn.
She awaJ.ts hJ.s coming with
•.
(How tragJ.C that so many mothers can not have that
experJ.ence, but have to turn to abortion .to be rid of the child l'
=~:tragiC that many w~o d~ not understand the CUltures of Indian~;
moth not ble hto dJ.stJ.nguJ.sh ,the sentiments of expectant Indian
ers rom t ose or the dominant CUlture of' this country.

~?~~~;ozt~teEr~;D~ricksons'account

t

"p
There is: a~ Indian term that is translated into English as
:-eciOUs ChJ.ld ,and J.s used frequently in regard to children
ChJ.ldren are precious. When we look at the family structure of th~
~nd~~nand se~ that whole generation of cousins became for them
ro ers and sJ.sters and the whole evil that they see in abortion
we can only recognize, the high level of love they bestowed o~
~~~ld~en. Mo~ern ~erica with its notions of abortion do not fit
o he In<;J.ans vJ.ew of life.. American women may reluctantl
a~c~l't abortion. Indian women have no place for it in their sChem~
o
i,fe.
Even the current law", fits into the Indian's view b
a~lowJ.ng one, whom we call cousin but for them is a brother oi
sJ.ste~ and to the child a mother and father, to adopt that child
and ~J.mply allow a transfer of care to that one whom in the Indian
way J.S already mother.
, To say ,as we quote above, "no prUdent agency or attorney is
gOJ.ng to ex'po~~ ,themselves to the risk of criminal prosecution
under ~he bJ.ll ;los to, u.s,e,,711edge hammers to strike! at mosquitos.
T~is bJ.~l ~ets tJ.me l~m~ts to the right of tribes to assert their
rJ.~hts J.n J.nstances of adoption: Mothers who have moved away from
tr~bal.val~es are not the subJect of tribal care in this bill
ThJ.s bJ.ll J.s,for the benefit of Indians who are prOUd of thei~
values and wJ.sh ,to cling to them even when for one reason or
another they must place a child for adoption.
I join with all Indian Tribes and agencies wh~ ,support them in
reco~ending.the passage of this Bill S. 569 for the protection of
AmerJ.can IndJ.an children. Thank you for this consideration.

Sincerely yours,

Ted Zuern, S.J.
Legislative Director
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UNITED SOUTH AND EASTERN T RIBES, INC.
711 Stewarts Ferry Pike· Suite 100· Nashville, TN 37214
Telephone: (615) 872·7900 • Fax: (615) 872·7417

UNITED SOUTH AND EASTERN TRIBES, INC.

November 21,1997
Resolution,No.. USET98:02
The Honorable Ben Nightllorse Campbell, Chatrrnan
''
CommIttee on Indian Affairs
838 Hart Senate Office Building
Washington, D.C. 20510

SUPPORT ,FOR ICWAAMENDMENTS: H.R.I082 AND S. 569
WHEREAS, the Vmted South Hnd Easter~ Tribes Incorporated (USET) is an intertribal
organizahoncomprised of twenty-three (23) federally recognized tribes; and

Dear Senator Campbell:
The United South and Eastern Tribes, Inc. (USET) is an mter-tribal organizatlOn that represents
Governments of twenty-three Tribes located in the states of Texas, LOUIsiana, MisSIssipPI, Alabama, Florida,
North Carolina, South Cw;olina, New York, Connecticut, Rhode Island, Massachusetts and Mame.
The Board of Direhtors, at its Annual Board of Directors Meetmg held in Philadelphia, MississippI on
October 30, 1997, passed ltesOIUtIon USET 98:02. This resolutIon titled "Support for ICWA Amendments:
H.R. 1082 and S. 569" is attached forreference.
i
The USET Board 6fDirectors endorses the trihally initiated amendments to the ICWA as proposed in
H.R. 1082 and S.569 and ~alls upon the 105th Congress to enact this legiSlatIon. The USETBoard of Directors
also calls upon Congress to review the "eXisting Indian family" interpretation ofI~WA and consider future
legislatlOn that would apply ICWA to all "Indian children" as that term IS defined 10 ICWA. Should youhave
any questions feel free to ~ontact my office.

I
Sincereiy,

~#uL'4~'
,

James .'

/

.

artin

l

WHEREAS, the actions taken by the USET Board of Directors officlallyrepresent the
IntentlOns of each member tribe, as the Board of Directors IS comprised of
delegates from the,membe~ tribes leadership; and
WHEREAS, the USET Board of Directors is dedicated and committed to the needs of its
tribes, and members}o the goal of preserving the soyereignty, Inherent nghts,
integnty, and stability of our Indian children and families;' and
••_
WHEREAS, the Indian Child Welfare Aci <if 1978 [ICWA] was deSIgned in consultation with
Tribes and was enacted to support Tribes In the protection of their children from
unjust removal and to strengthen theor families; an'd
WHEREAS, the 104th Congress, the House of RepresentatIves, in Jitle nr of the Adoplion and
SlahililyAcl 'If 1996, passed amendments to ICWA which would have senously
limIted the ability of India~ Tribes to partICipate In foster care and adoptIon
deCISIOn-making affecting (heir' chil,dren; and
'

11\

WHEREAS, various members of both the House and Senate continue to advocate for either
complete repeal of tile ICWA or other legislallon that would seriously limit Tribal
mvolvement in foster care and ad()ption proceedings affecting their children; and

ExecutIve Director

JTMJar
Enclosures
cc: Secretary Bruce Babbit, DOl
Honorable Don Young, Chmrman of Cornmlttee on Resources
I
i

I
I

I

"Because there is strength in Unity"

WHEREAS, the USETBoard of Directors at their SemI-Annual Meetmgm Bangor, ME On June
21, 1996 considered and endorsed alternat,ve amendmentsJo ICWA [see
Resoiullon 96:34]which were the result ofa one-year process ofdiscussion
between Tribal representallves, the Nallonal Congress of American Indians and\he
Amencan Academy of AdoptIOn Attorneys; and
.
WHEREAS, those"amendmen(s"have been introduced in the 105th Congress by
Congressm~n Young and Miller as H,R. 1082 and Senators McCain, Campbell,:
DOlIJenici and Dorgan as S. 569; and
.
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WHEREAS,

H. R. 1082 and S.569, drafted by Tribes and Indian organizations m consultation
with representallves of leading adoption attorney orgamzallons, mclude the

UNITED SOUTH AND EASTERN TRIBES,INC.
711Stewarts Ferry PUce' Suite 100 • Nasbvllle, TN 37214
Telephone: (615) 872-7900' Fax: (615) 872-7417

following elements:
Requires notice to Indian Tribes and extended family members, a~ defined by
the - respective Tribe receiving notice, in all voluntary chlld custody
proceedings.
Provides for crirninai sanctions for anyone who assists a person to conceal
their Indian ancestl)' for the purpose of avoiding the application oftbe ICW A.
Authorizes state COllrtS to enter orders allowmg for contmumg contact
between Tribes and their children who were adopted.
Provides for certam provisions placing lime limits on the Tribal and extended
family right to interVene 10 voluntal)' child custody proceedings and the fight
ofunwed fathers to aCknowledge paternity; and
Mandates that the Judge 10 a termination of parental fights or adoption
proceeding assure that the parents of an Indian child have been informed of
their IOWA rights; and
WHEREAS, Courts jn' several states have mterpreted the ICWA as not applymg to Indian
children "';ho have not been in the custody of an "existing Indian family"; and
I

WHEREAS, this State 'Court concept of "existmg Indian family" removes many Indian
cbildren from the prot~cllon ofiCWA and from any relallonship with their Tribes
and for this reason IS umversally opposed by Tribes; therefore, be It

RESOLVED, the USE1i Board of Directors agam endorses the above menlloned tribally mitiated

amendme~ts to the ICWA as proposed in H.R. 1082 and S. 569 and calls upon the
105th Copgress to enact this legislation; be it further
I

RESOLVED, that the USET Board of Directors call upon the Congress to review the "exisllng
Indian fabily" interpretation of ICWA and consider future legislation that would
apply ICWA to all "Indian children" as that term is defined in ICWA.
I

UNITED SOUTH AND EASTERN TRIBES; INC.
Resolullon No. 05/95-11LA
oPPosmON TO INDIAN CHILD WELFARE ACT AMENDMENTS

WHEREAS. the United South and Eastern Tribes, Incorporated (USET); IS an mter-tribal
ora~ltll.~_atIoncompr~~ed o,f twenty~one (21)f~derally rec08;D1zed tribes; and
WHEREAS; the actions taken 9Y ih~ USETBoard of Directors officially represent the
"" intel]t!ons of each member tribe, as the Board of Director~is,compflSedof
delegates from the member tribes leadership; and
WHEREAS. the USET Board of Directors IS firmly committed to the ,goal of-protecting the
sovereignty of Indian tribes and safeguarding the status and integrity of tribal
,custom and culture by assunng thaUhe IOtegrlty and stability ofIndian-families
IS not· threatened by,;,)eglslatl0n,designed to erode. maniPulate or· eliminate the
stability of Indian families; and

(X'\,,····,·.'
WHEREAS, the USET Board of Directors IS opposed to changes 10 the Indian Child
Welfare Act of 1978, by the proposed changes as outlined 10 H.R. 1448 which
does not reflect the wishes of Indian people, but does IOstead reflect the WIshes
anddesires of outside groups and entities who are,attemptmg,to ,control Indian
people and families; and '
.
WHEREilS,

CERTIFICATION

i

This resoiullon was duly approved at the USET Annual Meetmg, at which a Quorum was present in
Philadelphia, MiSSissippi on Thursday, October 30, 1997.

,

1

;!tItv~

Keller George, Presidenl
UOlted South and Eastern Tribes, Inc.

I
\

I

the USET Board QrPirectors feelslhatth~'~~6~~sedamendments to the Indian
Child Welfare Act of i978, as outlined in H,R.' 1448 would be detrimentalto
the sovereIgnty and sanclIty of Indi"ll people and their IOherent rIght to protect
.and strengthen "the IOtegrIty QfIndiall families,

NOW,THEREFORE BE IT RESOLVED ,that the USETBoard of Diiectorsopposes any
changes to the Indian Child Welfare Act of 1978 unless such changes are proposed and
submitted .by lbe majority of federally recogmzec!'Indian' tribes.

,

.BeVeflYWI'illh SecretaI)'

~

CERTIFICATION

United South and Eastern Tribes. Inc.

This resolutIon was duly passed at the Board of Directors meetlOg at which a quorull) was

~resent,

1O';(;It:Z;:;;;.

Keller George,President
United Soulb and Eastern Tribes, Inc.

~

.;'_ Xl

/ /;

Philp Tarb I, Secretary
.
Unlled Sout and Eastern Tnbes, I~c.
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The Navajo Nation, subject to the above->Issues, believe that the proposed amendments will hellp c,lariifythe lewP,.•.
Second, the Navajo Nation is concerned with the current provisions of Title IV-E ofthe Social Security-Act, Foster
Care' and Assistance It is an open-ended entitlement program providing federal funds to· states for' foster care and ~
adoption assistance programs since 1980. However, it has only been available to states through matchingJunds to

THE
NAVAJO
NATION

Ij

support f(}ster care and adoption services. While this funding was intended t() serve all eligible children 10 the UOIted
States, the legislation lacked a provision to cover a class of children (Indian children) liVing in tribal areas. Theslatute
overi~oked. tribal governments 'and children piaced by tribai courts in receiving the entitlement. This issue"has
THOMAS E. ATCITTY

ALBERT A. HALE

June 19. 1991

PRESIDENT

VICE PRESIDENT

To receive Title IV~E mone~, a tribe must also enter into ~greements with states, with a state .lI passing through these

Honorable Ben Nighthorse Campbell. ·ChaJnnan
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510

funds"tothe tribe. Currently, (}nly 50 of the federally recognizeCl tribes receive any Title IV-E funding which does
not Include admlDlstratlvc, trainmg or data systems funding. Therefore, the Navajo Nation recommends direct funding
rather t~an tribes entering into agreements with states.

Dear Chairman Campbell,
On behalf ofthe Navajo people, I am writing to express our strong opmions regarding the Indian Child Welfare Act
amendments of 1991. The ICWA plays a very Important rolc in the life ofthe NavajO Nation's most precious resource,
our NavajO children. We wish to emphasize three areas to ensure the ICWA is Implemented correctly by states and
that the child protection systems within Indian nations are equipped to protect Indian children. The three areas not

addressed in Senate Bill 569; (1) the clarification ofvoluntary placements and termmation, and the time lineswithiu
which. tribe intervenes in state proceedings; (2) the inclusion' of Title IV-E funding and/or language; and (3) the
judicially-created exception' in state courts. First. the Navl\lo Nation snpports S. 569, spOnsored by Senator John
Mc~ain, on the condition o( ciariflcatlo~ of two ~ajor items: voluntary placements and voluntary t~nnination and
the tIme lines within which'~ tribe may mtervene In a state court proceeding:

i

negatively impacted the ability of Indian children to secure a sense of permanency after being removed from their
homes, espeCially since adoption programs are under funded.

.

S. 569 proposes a ne.w S""tiool913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that:the notice must contain information to all(}w the Indian child's tribe to verify applicati(}n
of t~e lewA. Whi,e the proposal adds langu~ge to make fraudulent misrepresentation a crime, there is no
reqUirement that the,.inf(}rmation contamed in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance that a good faith investigation be made into the Inf(}rmati(}n required by the SecMn 1913
(d) and forwarded to the tribe.

i

The proposed Secti(}o 1913 (e) se!forth timeliness within which a. tribe may Intervene in a state proceeding
is not clear.. The 3O-jday time Ii~e present difficulties in detennining enrollment eligibility of~ndian children

due to the time it takes t(} find the determination oflCWA applicability, finding local counsel, case staffing,
and contract approvals. ClarifYing ianguage directing that the notice of intent to intervene onJy .. requires a
simple statement w~ich the tribe's ICWA program is needed to ,prevent Ie\\,A from being deprived 'of any
meaning.

I

The Navajo Nation l,s also concerned about the tenn"certification" as used inthe addendum may be used to

impose an artificial barrier in some jurisdict'(}ns. It is !",ssible that some states may act (}fficl(}usly by
requiring that a (l8\1icuiarstate form be used to meet state evidentiary standards. While the propOsed
amendment can be ~ead tomean that this certificatl(}o is a tribal certificati(}n, language clarifying that it is a
tribal certification vrhich is requIred, without the need· for further evidentiary authenticati(}n could greatly

Presently, many unsubsidized care homes are established within indian Nations to avoid leaving children in harmful
situations. These unsubsidizedhomeswereindicahve of the good will ofa family in,the community who will commit
the~rpersonai resources, time andhome to foster care, legai guardianship, or preadoptive placement for a child.. A vast
majority,0fthese families find that this is stressful and sometimes unworkable. after a Refiod oftimc,.especially when
considering the numbers of Indian families on tribal lands who. live in or close to poverty., With direct funding, Indian
!ribes would be able tokeep these families closer together rather than,placing them in off reservation,non~Indian
homes. Als?, the numbers oflndian foster and adoptivehomes would flse due to basic maintenance payments and
support services that Title IV-E would guarantee providers. This would essentially begin to establish permanency for

Indian children.
The Navajo Nation requests.your direct assistance on this important issue and the opportunity to correct this glaring
meqUity. We rec~mmend that ifdirect Title IV-E funding is not possible to the Navajo Nation, then the Title IV-E
language be InclUded in this legislation, requiring the following: (1) a provision requiring states to serve tribes rather
t~an ,a trib~i-state agreement;.and (2) applying penalties as in P.L. 103-382, Multjetholc Placement Act, should
dlscrlmlOatlon occur.
Finally, the Navajo Nation is also concerned about recent deveiopments in state courts wherejl,ldges have ruied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant tiesllto ~heir Indian nation.. In essence, these state c,o~rts arc ruling on whether the Indian
~hild and Indian parent~ weremem~ers of an ~ndian nation.Federalla~a",~~nited Stat~s Supreme Court deCisions
has consistently recogmzed the fundamental fight of Indian nations to determlOe membership. It is inappropriate for
state courts to make detenninations on whether ICWAapplies to an Indian child by IOquiring into whether the Indian
child or Indian parents are really "Indians". JCWA does not authorize this type of inquiry which should lie with the
Indian tribes.' The Navajo Nation recommends additionai amendments be Incorporated to hait this practice of state
courts. Otherwise, ICWA will be undermined and implemented incorrec,t1y ,~y states.
-

The NavaJ(} Nation supports S. 569 with our .rewmmendati(}ns. If you have additionai questions or need further
aSSIStance, please c(}ntact Sharon Clahchischilly, Legislative Ass(}ciate, at the NavaJ(} Natl(}n Washington office at
(202) 115-0393.~
(

minimize the opportunity for iater misunderstandings.
I.

Whatever changes may be proposed t() the Indian Child Welfare Act, it is important t(} remember that the ICWA was
not o?ly enacted to preserve ~erican Indian Tribes; m(}st precions resources-its members, but also to prevent the type
of alienation experienced bl( Indian children who. were adopted by non-Indian families bef(}re.ICWA was adopted.
During infancy and in early c)tildhood, an Indian child may adaptt(} and be accepted by anon,lndian family. HoweVer,
later many ofthese children {ace difficultje~ in self-identification and adaption. What may have'started out asa "goOd"

mtention becomes detrimen.!"1 to the child. While much has been said ahout children and parents, both natural and
adopltve, it is extremely Critllal to be mmdful (}fthe I(}ng-term eff""ts (}f deprivmg Indian children oftheir heritage.

I
I
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The NavajO Nation, subject to the above issues, believe that the proposed amendments will help clari/}' the ICWA..,
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Second, the Navajo Nation -IS concerned with the current provisions of Tide IV~E of the Social Security A.ct, Foster
Care and Assistance.It is an,?peq..elided entitlement ,program. providing federal funds::to state~ forfoster;::,care.and
adoption assistance programs\since ~ 980.-, However, It has oniy~en a~ailable to states through,matc,~ingJund~ to

support foster care and adoption services. While this funding was mtended to serve all eligible children 10 the.,Umted •
States, the legislation lacked a provision 10 covera ciass ofchildren (Indian children) livmg 10 tribal areas. The statute
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ALBERT' A. HALE

June 19,1997

PRESIDENT

ViCE· PRESiDENT

overiooked,tribai governments and children·placed by tribal·courts,m receivmg the entitlement. This· Issue has
negatively,impacte~thea~ilitr,af Indian, children to secure asense of pennanency after being removed from_thei~
homes~ especially since adoption programs ,are under funded.
"

Honorable Ben Nighthorse Campbell, Chainnan
Senate Iudian Affairs Committee
U.S. Senate
Washington, D.C. 20510

To receive Title IV~E money,' a tribe must also enter into agreer,nents with~t~tes, with a stat~·i'passing,m.rough these.
funds" to the tribe. Currently, oniy 50 of the federally recognized tribes receive any Title IV-E funding which does
nat include administrative, training or data systems funding. Therefore, the Navajo Natian recommends.,~irect fup~irag
rather than tribes entering loto agreements with states.

Dear Chainnan Campbell,

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavi~gchiid~n In ·hannful
sit~ations .. ~ese unsubsi~ized homes were indi~ative oft~e good will ofa family iotll(~ community who,will commit
their personal resources, time a~d homet~ foster care, iegal guardianship, or pread9.ptlve ~Iacement tor a child. A vast
maJontyofthesefamiliesfind that thi,s'is stressful'and sometimes u~workable~f\era penod oftime, especially when
considenngthe-'numbers ?flndian families on, tribal lands Who live m or~lose_ topove,rt?'., With direct ,funding,,Indian
tribes wauldbeable to keep thesefamiliesclose~ to~ether r~ther thanplacmg them In off5~setvatlon,non~lndian
homes. ·Also, the numbers of Indian foster and ,adoptive h,omes would rise d~e to ba,sic maintenance payments and
support services that Title IV·E wouldsuarantee providers. This would essentially begin to establish permanency for

On behalfofthe Navajo people, I am writing to express our strong opin.ons regarding the Indian Child Welfare Act
amcndments of 1997. TIle ICWA plays a very imPOrtant'role in the life oflbe Navajo Nation's most precious resoun:e,
our Navajo children. We wiSh to emphas.ze three areas to ensure the ICWA is implemented co~y by. ~ and
that the'child protection systems within Indian.ations' llre equipped to protect Indian children. The three areas not
addressed in Senate Bill 569: (I) the clarificat.on ofvoluntary piacements and tennmation, and the time lines within
which a tribe intervenes 10 state proceedings; (2) the mciusinn of Title IV-E funding and/or language; and (3) the
JudiclOlly-created exception 1~ state courts. First, the NavajO Nation supports S. 569, sponsored. by Senator John
McCain, on the condition of clarification of two major items: voiuntary placements and voluntary tennination and
the time lines within which a ,ribe may intervene in a state court proceeding:
S. 569 propOses a neJ Section 1913 (c) and (d) that requires the Indian child's bibe must receive notice ofthe
proceeding, and that ~e notice' must contain infonnation to allow the Indian child's bibe to veri/}' application
ofthc ICWA. Whileithe prOpOsal adds language to make fraudulent mISrepresentation a croue, there.s no
requirement that the irifonnation contained in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance tJu\t a good faith .nvestigation be made into the infonnation reqUIred by the Section 1913
(d) and forwarded to the tribe.
The proposed SectiJ.1913 (e) seHorth Iimeliness within which a bibe may mtervene.n a state proceeding
is not clear. The 30-dily time line present difficulties indetennining enrollment eligibility ofindian children
due to the time it takd to find the detennmation ofiCWA applicability, finding local counsel, case staffing,
and contract approvals. Clarifying language-directing thatthe notice ofiotent to'intervene,oniy requires a
simple statement whi~h the tribe's ICWA program is needed 10 prevent ICWA from being deprived of any
I
'
meanmg.
I

I

The Navajo Nation is also concerned about the tenn "certification" as used inthe addendum may be used to
impose an artificial barrier in some jurisdictions. It is· possible that· some states· may act officiously.by

requiring that a parti~ular state fonn be used to meet state evidentiary standards. While the proposed
amendment can be re~d to mean that this certification is a tribal certificatiOn, language cJarifYing that it is a

Indian children.
The Navajo Nation requests your direct assistance on this important issue and the opportumty to correct this glaring
inequity. W~ recommend ti~at if direct Title IV~~ funding I~ l10t possible,to the Navajo.Nation, then the Title IV~E
language be Included in this legislation, requiring the followmg: (I) a prOVISion requiring states to serve tribes rather

thana tribal-state agreement; and (2)'applying penalties as

The Navajo Nation supports S. 569 with our recommendations. If you, have additional Questions or need further
assistance, piease contact$haron ClahchischillY,lregisiaHve Associate, atthe Navajo Nation Washington office at

(202) 775-0393.

I

I

.",.

\

mimmlze the opportu1Jity for later misunderstandings.

I

P.L 103'382, MultiethDlc Placement Act, should

Finally, the Navajo Nation Is,aiso concerned about recent deveiopments In state courts whereju,dges have ruled .out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the I~ian parents had
not maintained "significantties" to their Indian nation;-,~_~ ~ssence, these state courts are t1JHng on whether the Indian
childan~ Indian parents were mem~rs ofa~ Indian natlo~. Fe,deral la~ and ~na,ted States Supre~e Court d~islons
has consistently recognize~ the fundamental right oflndian natJOns,to dete,rmlne membership. It Isinappropnate for
state courts to make detenninations on whether'lCWA applies to an India;nchildby inquiring int? whethertheIndian
child or Indian parents are really "Indianslto I~WA"does not auth?rize,t~is ~pe of inqunywhich should lie with the
Indian tribes.' The NavaJo Nation recommends adq!tionai amendments be Incorporated to hait this practice of state
courts. Otherwise, ICWA will be undennined~il9d iin~lemented inco-:rectiy by states.
..

tri.b~i ~erti~cation w~ich IS required~ ":i~out the need for further evidentiary authentication could greatly

Whatever changes may be pro\,<,sed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve Ainerican Indian Tribes' most preciOUS resources-its members, but also to prevent the type
of alienation experienced by indian children who were adopted by non-Indian families before ICWA was adopted.
During mfancy and in eariy chi'ldhOOd, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many ofthese children f~e difficulties 10 self-identification and adaption. What may have ~ out as a "good"
intention becomes detrim~~tal to the child. While mucb has been said about children ~d ~nts, both naturai and
adoptive, it is extremely cnllil to be mmdful ofthe long-tenn effects ofdepnvlDg Ind.an children oftheir hentage.

ID

discrimination QCcur.
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THOMAS E. ATCITTY
VICE PRESIDENT,

Honorable Ben Nighthorse Campbell, Chainnan
Senate Indian Affairs Committee
U.S. Senate'
Washington, D.C. 20510

Dear Chainnan Campbell,
On behalf ofthe NavajO people, I. am writing to express our strong opmions regarding the Indian Child Welfare Act
amendments ofl997. The ICWA;plays a very important role in the life ofthe NavajO Nation's most precIOUS resource,
our Navajo children. We wish to.emphasize three areas to ensure the ICWA.]S implemented correotly by states and
that the child prole<:tion systems ~ithin Indian nations are eqnlpped to· protect Indian children, The three areas not
addressed in Senate Bill 569: (1) the Clarification ofvoiuntary placements and tennmalion, andthe lime lines within
which a tribe intervenes in state proceedings; (2) the inclusion ofTitlelV-E funding and/or language; and (3)the
Judicially~reated exception in state courts. First. the Navajo Nation supports S. 569. SpOnsored by Senator John
McCain, on the condition of clari:fication of two major Items: voluntary piacements and VOluntary termination and
the time lines within which a tribe may Intervene in' a state court proceeding:
Ii

S. 569 propOses a new Se<1tion 1913 (c) and (d) that requires the Indian ~hild's tribe must receive notice of the
proceeding, and that the notice must contain mfonnationto allow the Indian child's tribe to verify application
of the lewA. While the Iproposal adds language to make frauduient misrepresentation a crime, there is no

requirement that the infonnation contained in the Section 1913 (d) notice be ~ompiled in good faith. It is of
critical importance that a
faith investigation be made l~tO the infonnation reqUired by the Section·1913
(d) and forwarded to the (ribe.

.tood
i

The proposed Section·19l.3 (e) set forth timeliness within which a tribe'may intervene in a state proceeding
is not clear. The 3o..day time line l>resent difficulties in detenninJng enrollment eligi~ility ofIndian children
due to the iime it takes to find'the detennination ofiCWA applicability, finding local counsel, case staffing,
'and contract approvals. Glarifying language directing that the notice of intent to .intervene only reQlIires a

simple statement which ~e tribe's ICWA program is needed to prevent ICWA from being deprived of any
meamng.
I,
The Navajo Nation is alsol:concerned aboutthe tenn "certification" as used in the addendum may be used to
Impose an artificial barri~r in some jurisdictl?ns. It ~s possible that some states· may act offiCiously by

requiring that a particular state fonn be used to 'meet state evidentiary standardS. While the pJ:Oposed

amendment can be read to\mean that this certification is a tribal certificati~n, ianguage.clarifying that it is a

tribal certification which is required, without the need for further evidentiary authentication could greatly

•..•.•.•••.•...•••. '

. ••• . . , , ' , / 1

•..• •••• ,

a

Presently~ many unsubsidized care homesare established within Indian Nations ~o avoid.le~ving_chiI~renin harmful
sltuations:ITheseunsubsidized homes were mdicatlve of the good will of a family In thecommuDlty whowiH commit
their ~rsonal resources,- time ~nd'home,to foster'ca,ce,. iegaiguardianship,or preadoptive, ~lacem~nt fora ch~ld..J'\.vast
maJorltyofthesefa~ilies'find·that this Isstres~ful and.s~metlmes unwork~ble after a penod ofttm.e, especiaI1Y ':rhe~
considering the' numbers of Indian families on tribal lands who li,ve It:I orclose,to t>Ove~. With direct _fu~ding,.Indian
tribes would b~ able{~"keep these families closer together rather than~lacmg}hem in offreservatH?Il' non~lndian
homes.- Also. the numbers of Indian foster and adoptive homes would rise due to b~lc mamtenance ~yments ~nd
support services that Title IV-E would guaranteep,roviders. This would essentitt~ly b:egin toestab1iS,~."penn!i~~ncYfor
Indian'children.
'
. , ,

The Navajo Nation requests your direct assistance on this Important Issue and the opportumty to correct this glaring
inequity. We recommend that if di~ct TithHV-E funding ~s not possible_to the'N.avajo N,":f!On, then:theTitle I':'-E
language be. included in this legislation, requiring the followmg: (1) a provIsion requiring states to serve tribes rather

than a tribal-state agreement; and (2) applying penalties as m P.L. 103'-382, Multiethnlc Placement A~t, should
discrimination occur.
Finally. the Navajo Nation is also concerned about recent developments m state courts where judges have ruled OU!
that ICWA does not apply because the ,Indian child had. not ,I ived in an "Indian .enylfonment" or the ]~dian parents had
not mamtai,ned "significant ties lt to their Indian nation; l_nessence,·t.lt~se-s::tate cOllrtsare ruling on whether the ~?~ian
childan~'lhdian parent~-\yer~~embersof~ Indian'nat,on;,'Fe?eralcljlw aod United State~ Supre?J~ Court de~lslOns
has ,consistently recogmzed ,the ofundamental. ngiltofInoian nations to detennlll"e me,mbe!'ship. it IS mappropnat~ for

slate courts to make detennlDal!ons on whether ICWA applies to an

Indian.,c~ild

by IDQUlflng into whether the Indian

child or Iridian parents are realJy "Indians": 'ICWA does not authorize this tY~, of inqUiry whiCh should lie)vith the
Indian tribes. The Navajo Nation recommends additionai amendments be Incorporated to hait this practice of state
courts. Otherwise,lCWA will be undennined andimpiemented incorre:ctiy by states.
The Navajo·Nation supports S~, 569 ;ith" our recommendations. ]f you have additional 'Questions or need further
assistance, please contact Sharon Clahchischilly.LegislatNe Associate; at the Navajo,Nation Washington office at

(202) 775-0393.~-

minimize the opportunity for later misunderstandings;

i

adoptive, it is extremely critical to be mindful of the long-tenn effects of depriving Indian children of their heritage.

I

I

\

To receive Title IV-Emoney, a tribe must also enter into agreements with states, with state,i'passing; thr~'ugh these
funds" tothe tribe;' CU,rrently, only 50 of the federally recognized tribes reCeive anyTitie IV~Ef1JndingW~ich~oes'~:i
not mclude administrative. trammg or data systemsJunding. Therefore, the NavajO Nation recommends direct funding ,
rather than tribes enterlng into agreements with states.

Whatever changes may be propOsed to the Indian Child Welfare Act, it is impOrtant to remember that the ICWA was
not only enacted to preserve ;\;neri6an Indian Tribes; most precious resources-its members. but also to prevent the type
of alienation experienced by Indiap children who were adopted by non-Indian families before ICWA was adopted,
Dunng mfancy and in early ~hildhojxl, an Indian child may adapt to and be accepted by a non-Indian family. (However,
later many ofthese children face dit;ficulties in self-identification and adaption. What may have started out as a Ilg00d"
intention becomes detrimental to tile child. While much has been said about children and parents. both natural and

,"4: 1

Second. thel\lavajoNatlonlsconc~rnedwiththecurrent prOVISions ofTide IV"Eofthe S?Ctal Secunty,Act,;foste~
Care and AS~lstance' :,It.is'anopen"endedentitlemenlprogram providing federal funds,tf).,sta,tes for foster, fare and
adoptIOn assistance pr()gram,s~ since· ,1980,., However, It has 0rl1ybeen ,available to ,s,tateSJhrough'matchjng!\l~d~to
support foster care and adoptlon-servlces,.i,While thisJundingwas,mtended to serve all eligible childrenm the'Unlted'
States, theJegislatlonlacked_aprovisionto cover a,ciass of children (IndianchHdren),livmg in tribai areas.. ,Thes,ta~ute
overiooked tribal governments and ,children piaced ,by)ribaico~rts in receiving the en~itlement. ,ThiSISS~~ .h~~
negatively Impacted the ability- of Indian children to secure a sense of pennanency after bemg removed from their
homes. especially since adoption programs are under funded.

r'e Ie owar
NavaJo Nation Council.De egate
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The Navajo Nation, subject to the above issues, believe that the proposed amendments wiJl help clarify th~)C:WA.) .

THE
NAVAJO
NATION

Second,

~he Navajo Nation is concem~dwith the current prOVisions ofTitle'~V~E oft~e;S~ial'~~~uritY;~~;,:Foste~ ",~':~> ,"

C~re ~nd Assistance .. It is anopen,-elldedentitJement,program providing federal.funds,to::s~t.~s,for fost~r care .and~':!
adoption aSSIstance programs smce 1980. However, It has oniy been available to ~tatesthrQugh matchi~gJunds to '
support foster care and a~o~tionse~~ces.\While'thisfunding wasmtended to serve all eligible children in-'th~,_United

States, the legislation iacked a proviSIon to cover a class ofchildren (Indian children) liVing 10 Iribai areas. The statute'
ALBERT A. HALE ,

June 19, 1997

PRESIDENT

THOMAS E. ATCITTV
VICE PRESIDENT

Honorable Ben Nighthorse Campbell, Cbairman
Senate Indian Affairs Committee
U.S. Senale'
Washington, D.C. ' 20510

"·C'.,:-.-.,·. : :..:"

\"

not inClude administrative, training or data systems funding. Therefore, the Navajo Nation rec~mlrn,endsdirect fundiI'!g
rather than tribes entering into agreements with' states.

S. 569proPQses a new S~tion 1913 (c) and (d) thaI requIres the Indian child',s tribe must receive notice'ofthe
proc;¢ding, and that the ~otice mustcontain infannation to allow the Indian child's tribe to verify,application
of the lewA. Whil~
proposal ad~s language to make fraUdulent ':'lisrepresentation acrime,there i~ no
requirement that the mformation contamed in the Section 1913 (d) notice be compiled in good faith. It is of
critical imPQrtance that a: good faith investigation be made into the information required by the Section 1913
(d) and forwarded to th~ tribe.

th?

!

The proposed Section 1~13 (e) sel forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 30-day ,limeIine presentdifficulties in determining enrollment eligibility ofIndian children
due to the time It takes to find the detennmatlon of ICWA applicability, finding local CQunsel, case staffing,
a~ld ~ontract: approvais.! Clurifying language directing that the: notice of intent to,intervene only. requires a

simple statement whichjthe tribe'sICWA program is nee<led to prevent ICWAfrom being deprived of any
meamng.
i

...' .

I

The Navajo Nation is als,o concerned about the teon "certification" as used in the addendum may be used to

Impose an artifiCIal bairier in some jurisdictions, It is PQssible that some stales may acl officiOUSly by
requiring that a particular state form be used to meel state evidentiary standardS. While the proPQsed
amendment can be read 10 mean that this certification is a tribal certification, language clarifying that it is a
tribal certification which is reqUire<!, without lbe need for further evidentiary authentication could greatly

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavmgichiJdren' in hannf~'1
situatiQns.Jbeseunsub,sidiz~d hpmesw~re indicatlY~ of the good\\liU ofa farnil~.in !he communitywh~,wincommit
their Fr~on~I,rc::sources,;til11~ and, ~ometo foster i;are~iegal:guardianship~orpreadop,t~Vt! ~Jac~ment f()f a child. I} y~s~
maJ()nty oftheseJamiliesfindth~t ,tbisls stressful"and ~metiI1lesun~()~kableaftel'a penod oqim~l'especl~Jly)~hen
consideri[lgthe numbers of Indian, families on ~r,iballands.who liveJnprclQse"to poverty.. Wjth,dire,~t,fuIl~iqg,Jndial1
tribe:s woul~ .be able to keep these,families CI,?~~~ to~eth,er rather.than,placmg~hemm off,reservation, non~Indian
homes. Also',t,he numbers ofI.ndian foster and adoptive homes would rise due to ba~ic mamtenance payments and
support service~.th,at Title IVwEwouldguarantee providers. This would essentially begm to establish pennan~n,c.yfor
Indian children.
The NavajO Nation requests your direct assistance on thi~ imjlortant issu~"~'nd'the opportunitY toc~rrectthis glaring
Iqc:quity",WeT~commendt,hatjf ~irect Title,J¥;c,E funding is not possible to theNav3Jo,Nation, then the!itle I~-E
languagc:. be ~ncluded in this legislatlc)U,reQuh:ingthe follmymg: (l),aprovlsion requiring states to serve.tnbes rather.
than a tribal~state a8l:~ment;and(2);applymg.pena1ties as In P.L. I03~~,~~? Multiethmc Plac~ment Act, should
discrimimitiortoccur.
-. ,.
Finally, the Navajo Nation"is also'concemed"about recent developments in state coul1;s whereJudges;have,ruied out
that ICWA does not appiy because the Indian child had not lived in an "Indian environment': or the Indian pa.rents ~ad
not maintained "significant tjes" ~o, theirJndia.n nation. I.n essen~e, these;!itateco~rts are rulmg on whether th.e Indian
child and India~ paren~ ""ere members ofan Indian nation. Federal law and Unoted States ~upreme Court deCISions
has consistently recognized the:fundame~taJ rightof,Indian.natlons to d.etenn~ne,me.mbe.r~hIP:,ItIS ma~proprlate :or
state courts to makedetenninations on Whether ICWA applies to an]ndlan,chlld,by.lOqUlrmg mto wnether the Indl~n

child.or Indian parents are really "Indians"" ICWA does not authorIZe this type of inquiry, which ~hould He with the

Indian tribes. The Navajo Nation recommends additional amendments be Incorporated to halt thiS practice of state
courts. Otherwise, ICWA will be undennmed and implemented incorrectly by states.

The NaV"joNalion supportsS, 569 wilh our recommend"lion~. If: you have additional questions ?r n~ed further
assistance, piease contact~h~ron ClahchischiUy"Legisiatlve Associate,at Ih~,Navajo Natlon\~~'lngton office at
(202) 775,0393.
'"

SinCe,r~IY':":"

i
Whatever changes may be proPQied to the Indian Child Welfare Act, il is imPQrtant to remember that the ICWA was
not oniy enacted to preserve Am~rican Indian Tribes' most precious resources-its members, but also to prevenl the type
of alienation experienced by In~ian children who were adopted by non-Indian fainilies hefore ICWA was adopted.
During infancy and in early childllood, an Indian child may adapt 10 and be accepted by a non-Indian family. However,
later many ofthese children face aifficulties in self-identification and adaption. What may have started out as a "good"
intenlion beeomes detrimental t6 the child. While much has been said about children and parents, both natural and
adoptive, it is extremely critical be mindful ofthe long-term effects ofdepriving Indian children oftheir heritage.

.' ".
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OJiA. Begay

minimize the opportunitY for iater misunderstandings.

!

', "

funds" to the tribe. CUITentiy, only 50 oflhe federally recognized Iribes receive any Title lV-E funding which does

On behalfofthe Navajo people, I am writing 10 express our strong opinions rega)'ding the Indian Child Welfare Acl
amendments of 1997. The ICW", plays a very imPOrtanl roie in the life ofthe Navajo Nalion~,smost precious resource,
our Nayajo children. We wish to, emphasIze th~areas to ensure the ,ICWA is implemenled correctly by ,stales an,d
Ihat the child prolection syslems' wilhin Indian,nalions are equIpped to, protecl Indian children. The,Ihree areas not
addre~ inSenaleBiII569: (I) !he, clarificalionofvoluntary placements andlerminal!on, and the,time lines within
which a Iribe mtervenes in stale,proeeedings; (2) the inciusion of Title IV-E funding andtQr language; and (3) the
judicially-created exceplion in s,tale courts. First, the Navajo Nation sUpPQrts S. 569, sPQnsored by Senator John
McCam, on the condition of chu;ification of two major Items~ voluntary placements and voluntary termination 8m1
the time lines within which a tribe may intervene Ina state court proceeding:

t

/ ..:":,'

To receive Title IV~Emoney, a tribe must also enter into agreements with states, with a,state, "passingthroug~the,~e

Dear Chairman Campbell,

I

overlooked tribar,g~vemmentsandchildrenplaced by tribal courts'in receiVing the entit~ement.'This Issue h~s
nega~weiY,lJ1lpacted the ability ofIndian children to,sepurea~,s~~se of pennanency after bemg removed,o.fr~rp,t~",I{
homes, especi~lIly since adoption programs are under funded:
".y,
•. ,

'

4pr,
,'

'7J: ,, , '
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The NavajO Nation, subject to the above issues, believe that the. proposed amendments will helpclarify the 19WA .;.

~econd. the Navajo Nation· is concerned withthe.current provisions ofTitle·IV-E ofthe.So~iafs'eJurity'A'cL:F~ste·t·,~-'-j:;;';;:
Care and Assistance. Itis an open..ended, entitlement program providing federal fundsi.to'states:forfoster,careand\;':' .
adoption assistance programs since1980~ However, it has only been available to states,thro~gh matchingfunds'te> ' !/~~."
support foster care and adoption ser:v~ces,;,:~hile thisfunding was intended to serve all,elig~blechi~dren in th~Unit~4,,::',!-,,;y
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Honorable Ben Nighthorse Campbell, Cha,ooan
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510
Dear Chaiooan Campbell,

States, the legisla~lon lacked a provi~ion to cover_a class of chil~ren.(lnd~an,children)living In tribal areas. The'sta,tut~+-'~
overlooked' trlbal" governmentS"and,' children':;placed ',by:,tribal courts in ,receiving the' entitlement." This ,issue ':has·'"
negativeiy' impacted the ability, of Indian,children to secure a.sense of permanency after being removed :rr~~ the~r'i,,:,
homes, especially since adoption programs are under funded.'
,' .,
To receive Title IV~Emoney, a tribe must also enter into agre~ments with states. with a state "passing:thr.Qug~ the,se
fun~s" _to the tribe"' Currently, only 50 of the federally recogmzed tribes receive any Title IV ~E fun~in'g Which does' : ,
not mCI~de administrative. training or data systems funding. Therefore, the NavajO Nation recomlUend~ directfundir:a~.;
rather than tribes entering into agreements with states.
'
Presentiy, many unsubsidized care homes are established within Indian Nations to avoid leaving children 'in harmful
ofthe good will ofafamilyjnthe,c:ommJjnity ~h9, will commit '
their per~onal resources, .time ~nd:~()me:t() fost.~r ,9are, legal,gllard!~.'.lship,or preadoptive:_ ~Iac~,m~nt,.f()r,a,ch~ld . ,,~)I~t
majonty ofth~se.familiesfind that,thisls str~ssful and,sometlmes unwork~bleaft~,I'.a peqod oftlme,:~specIaHY When
considerlOg the numbers ofIndian families on, trib~ll.ands who live in or.closelq poverty.. ,Withdirect funding, I~dian
tribes woulq ~f:', able to keep these families clos~,qo~et~er rather that1;~Iacing th~m in offreservation~90n~In,d;ian
homes. Also,J~e numbers of Indian fosterand",~dopt,ve homes would nsedue:to basW,m.amtenance pay~~~ts, ~,n~
support services ~ha,t.Tit,le: I,Y-p:\Vouldguarantee .pro~iders. This would essenti,<lUy ,~gin t~;.~s~;a,,~lish,per~~I1.e.Jl9j', ~9!'
Indian childre~.'
..
' ,
. ,.' . '

situation~11fese unsubsj~ized hom~s werejndi~ative

On behalf of the Navajo people, I am writing to express'our ~trong opinionsre~ing ~e Indian Child Welfare Act

amendments of 1997. The ICWA plays a very Important role in the life ofthe NavajO Nation's most precIOUS resoun:e,
our NavajO children..We wish to emphas.ze three areas to ensure the ICWA is Implemented correcdy ~y states and
that the child protection systems within Indian nations are equipped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clarification ofvoluntary placements and teOOlnation, and the time lines within
which a tribe mtervenes in state proceedings; (2) the mclusion of Title IV·E fimding and/or language; and (3) the
Judicially-created exceptiJn in state courts. First, the NavajO Nation supports S. 569, sponsored by Seoator'John
McCain, on the condition ~f clarification of two major items: voluntary placements and VOluntary temunatlon and
the time lines within whic(1 a tribe may intervene in a state court proceeding:
S. 569 proposes a J,Iew Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice Of the
proceeding, and that the notice must contain infoOOalion to allow the Indian child's tribe to verify application
of the ICWA; WI,lile the proposal adds language to make mudulent mIsrepresentation a cnme; there is no
fCXluirement thatti!e infonnation contained in the Section 1913 (d) notice be compiled in good faith. It is of
critical importane<i that a good faith investigation be made into the infoooation requiTedby the Section 1913
(d) and forwarded, to the tribe.
The proposed Sechon 1913 (e) set forth t,imeliness within which a tribe may interveue in a state proceeding
is not dear. The 30-day time line present difficulties 10 deteooimng enrollmeot eligibility oflndian children
due to the time it ~es to find the deteoomation oflCWA applicability, finding local counsel, case slaffmg,'
and contract aPProvals. Clarifying language directmg that the notice of intent to mterveno only requlTllS a
simple statement [which the tribe's ICWA program IS needed to prevent ICWA from being deprived of any
meaning.

j

!
The Navajo Nalioi1 is also concerned abOut the teoo "ce,rtification" as used in the addendum may be used to
impose an artifiCIal barrier in some jUflsdictions. It IS possible that some states may act offiCIously by
...quiring that a ~articular' state fooo be used to meet state evidentiary standards. While the proposed
amendment can be read to mean that this certification is a trihal certification, language clarifying that it is a
tribal certificatio~ which is required, without the need for further evidentiary authentication could greatly
minimize the opPj>rtunity for later misunderstandings.
Whatever changes may be!pmposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve American Indian Tri~' most precious resources-its members, but aiso to prevent the type
of alienation experienced!by Indian children who were adopted by non-Indian families before ICWA was adopted.
During infancy and in early childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many ofthese childrein face difficulties in self-identification and adaption. What may have started out as a "good"
iutention becomes detrim\:ntal to the child. While much has been said about children and parents, both natura1 an(l
adoptive, it is extremely CTical to be mmdful ofthe long-teoo effects ofdepriving Indian children oftheir heritage.

The Navajo Nation requests your direct assistance on·this important Issue and the opportunity to correct this glarmg
inequity. We recommendthat if direct Title IV-E funding is not possible to the Navajo Nation, then the Tide IV~E
ianguage be included in this legislation, requiring the follOWing: (I) a proviSion requiring states to serve tribes rather
than a tribal-state, agreement; and (2) applying penalties as in P.L. 103-382, Multiethnic Placement Act, sHould
discnmination occur.
Finally, the Navajo Nation is also concerned about recent dcveiopments in state courts where judges have ruled out
that ICWA does not apply because'the Indian child had not lived in an lIlndian environment" or the Indian parents had
not maintained "significant ties ll to their 1I1dian nation. In essence,these s41te courts are ruling on whether the Indian
child and Indian parents were members of an Indian nation. Federal law and United States Supreme Court decisions
has consistentlyrecognjzed the fundamental, right of Indian nations to determine membership; It is inappropriate for
state courts to make determinations on whether ICWA apQ.!ies to an IJ;ldian child by inquirif!g into whether the Indian
child or Indian parents are really "Indiansll , ICWA does not authorize this type ofinquiry which should lie with the
Indian tribes. The NavajO Nation recommends additional amendmenls be incoTPorated to halt this pracllce of state
courts. Otherwise, ICWA will be undermined and implemented Incorrectly by states.
The Navajo, Nation supports S. 569"with our recommendations. If you have additionai QuestloQ.s or need further
assistance, piease contact Sharon Clahchischilly, Legislative Associate, at the NavajO Nation Washington office at

""m''''~·

~ ';

NavajO Nation Council Delegate
Chapter!s: two Grey Hillis
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The N~v~Jo NatIon, subject to the alx)velssues, believe that the proposed amendments will h~j~~I~rify the.!CWA.
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concerned with the current provisions ofTille

IV~E oftheSOCI~I"~~curity,A~t Foster

C~re ~nd ASSistance, ,It ·is. anopenw~nded. ~ntitlement ,program providing-federal funds, to,states,for' foster c:u.e and'
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adoptlOn,aSslstance programs smce--,198~." However,It"has' only~enavaHable to states through matching.funds to
support foster.care and adoption se,;",ces . While this funding was mtended to serve all eligible children 10 the 11nited
State.s, t~e l_egl~la~lon lacked a Provl~lon ~o covera class of children (Indianchiidren).Iiving in tribal areas. ;The'statute
overl~ok~. trtbal,.govemm.e~ts' and c~lldren plac~d by·'tribai' courts. in' receiving 'the entitlement. '" Ibis issue. ~as

"negatIYFIy'.I.mpacte~ the.a~I1I~ oflndJan children"'Jo,secure a,~ense of permanency after being removed' ff()!11 their
homes, espeCially sIDce adoptIOn programs are unqerfunded.

Honorable Ben Nighthorse Campbell, Chainnan
Senate Indian Affairs Committee !
11'S, Senate
Washinston, D.C. 20510

Dear Chainnan Campbell,
On behalfofthe NavajO peopie, I am writing to express our strong opinions regarding the Indian Child Welfare Act

amendments of 1997. The ICWA ~lays a very important role in the life ofthe NavajO Nation's most precIOus resource,
our N.avajochildren..W ~ wish to emphasize three areas to ens~re the I~WA. is implemented correctlr by states and~

that the child protection systems within Indian nations are eqUIpped to protect Indian children. The three areas not
addressed in Senate Bill 569: (I) the clarificallon ofvoluntary placements and tennination, and the time lines within
which a tribe intervenes instate vroceedings; (2) the inclUSIOn ofTitle IV-E funding lU)d/or language; .and (3) the
JudiCIally-created 'exception in slnte courts. First, the NavajO Nation supports S. 569, spOnsored by Senator Jol)n.
McCain. on the condition of ciarification of two major items: . voluntary placements and voluntary tennination and
the tillle ~ines within which a tri~,maYintervene, i~ a sta~~ court.pr<><:ee~~ng:

S. 569 proposes a new S..jtion 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the nptice must contam infonnalion to allow the Indian child's tribe to verify application
of the ICWA. While the:proposal adds language to make fraudulent misrepresentatIon a Crime, there is no
requirement that the infor\nalion contamed in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance that a good faith Investigation be made into the infonnation required by the Section 1913
(d) and forwarded to the tribe.

i

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a slnte proceeding
IS not clear., The 30-day t,me line~resent"difficultiesIn detennmIDg enrollment eligi~ility of~ndian children

due to the tIme it takes to find the detennmation ofiCWA applicability, finding local counsel, case staffing,
~d contract approvals. flarifyi~g language direct~ng tha~~e' notIce of intentto mterv~ne~nly. reqmres a
"I'simple statement which the tribe's ICWA program IS needed to prevent ICWAfrom beIDg depnved of any
-.
" ' i
meamng.
i

i

The Navajo Nation is als~concemed about the tenn "certification" as used in the addendum may be used to
impose an artifiCial ~arrfer in some jurisdictions. It IS possible tha~ some s~tesmay acto~ciousiy by
requiring that a particular state fonn be used to meet- state evidentiary standards; While the proposed
amendment can be read t9 mean tha~ this certification Is a tribai certification, language.clarifying that it isoa

Prese~tiY1 many unsubsidized care homes are'established within Indkm Nations to avoid leavinn chiId~'~~m h

ti I
were indicativ~ oft~egood will of a farnJly ,in~e c~mmu~ity, who ,will c=m~t'
e~r ~rsonal resourc~~, time, and ho~e, to fostercarei legal guardianship, or preadoPtiV~ placement- for a child. ,A v~t
maJ~f1ty.ofthese famd,les tindthat thiS IS stressful and sometimes unworkableafter,a period oftime'.c:s~ciall .. h
c~nsldermgthe numbers .0fIndianJamili.e~ on tribal lands who live in orci~seto poverty..,,With di~t funding';~~i:~
~f1bes ~ould. b~a~le t~ keep theseJamllles close~tclgeth~{ratherthan placlng.them .inoff reservation :non~lndian
homes. ",Also,the nU~bers ofIndian foster and adOPtive hbm~swoutd rise due to basic maintenani;:e, p~yments and
sup~rt s~rvlces that Title IV·E would guarantee providers... This would essentially begin to, establish pennanency for'
Indian children.
..
'.
-

The NavajO Nation requests yo~r d~rect a~sistance on this in:'PQrtant issue and .the opportunity to cortect this glarIng

mequlty..We recom".'end. that If direct. Tltl~ ~V-E funding 's not possible to the Navajo Nat.lOn. then the Title IV-E
language.be ~ncluded III thiS leglsl8;!IOn,.requlr~ngthe follOWing: (1) a prOVISion requiring states to serve· tribes rather
t~an a tribal-state agreement; an~ (2) applymg pehahies as 10 P.L. 103-382, Multiethnic Placement Act. should

dlscrlmmatlon Occur.

Finally, the Navajo Natio~ is aiso'c.oncemed about recent deveiopments in state courts where judges have ruled out
that ICWA does not ~pply because t~elndian child had not lived in an "Indian environment" or the Indian parents had
no~~amtalO~d "slgDlficant ties" to their Indian nation. In essence, these state,courts are rulingon,whethe~the Indian
chlldan~ Indian parent~ were members,ofan I~dian nation. Federallawand United States Supreme Court deciSIOns
has consistently recognl?-ed;the,fundamentai nghtofIndian nations to determme membership.,~::Itisinappropriate for
st~te courts to make detenmnattons on Whether ICWA applies to an Indian chUd by inquiring into Whether tite Indian
chll~ or I~dian parents ar~.really "Indians"., rCWA does not autboflze this type ofinquu)' which should lie with the
Indian tflbes. ~he NavajO N~tlon recommends additional amendments be Incorporated to hait.this practice of state
A Will be undennined and implemented in~orrectiy by states.
courts. Otherwise,

lew

The Navajo Nation supports S. 569 with OUf recornmendations._ If you have additional Questions or need further
aSSistance, please contact ,Sharon Clahchischilly, Legisiative ASSOCiate at the Navajo NattonWashington office at

(202) 775-0393.

mtention becomes detrim~".tal tOlthe child. While much has been said about children :md p~nts, both natural and
adoptIve, it is extremely Critical t1 be I11mdful ofthe tong-tenn effects of depriVing IndIan children oftheir heritage.

i

'

Sincerely.

CL~c~

I

later many ofthese children face'dtfficulties In self-identi?cation and adap~ion. What may have started out as a "goOO\I

<

':~tuahons. ': T~eseunsubsi~izedhomes

tribal certification whichl is required, without the need for further evidentiary authentication could greatly
minimize the opportuni~ for later misunderstandings.
Whatever changes may be proPOs¢d to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to preserve Affie~ican Indian Tribes; most"precious resources~its members, but aiso to prevent the type
of alienation experienced by Indikn children who were,adopted by non~Indian families before ICWA was adopted.
Dunng infancy and in early childh\>od, an Indian child may adapt to and be accepted by a non-Indian family. However;

.

To re~reiveTitl~ IV-E mone~, a tri~must also enter mto agreerne~ts ~·ith'~tates,~i~h"astate_I'pass,~ng,;h':~~'Ughthese
funds to the .tn~.. CU,rrently, ~nly 50 of the federaJlyrecognized tribes receive any Title IV~E funding ~hichdoes
no~ mclude a~mmlstrat~ve, tramIng or data systems funding. Therefore, the Navajo Nation recomqlends:direct fundin
rather than tribeS enterlOg IOtoagreements with states.
..,..8

tharhe B,lIy
xc; files

C

~

Navajo NaticmCouncii Delegate
ChaPt~r/s: Chilchinbet~ .and Kayenln
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The NavajoNation,sobjectto"the above issues; believe that the proposed amendments will help ciarify the ICWA;"" .

THE
NAVAJO
NATION

I

THOMAS E.- A:1CITTY

ALBERTA.' HALE
PRESIDENT

Second, the Navajo Nation IS concerned with'the current provisions ofTitle IV-E of the Social ~ecunty .1ct,Foster
Care and'Assistance It is an open-ended entitlement program providing federal funds to. states'forJost~rc~~ and
adoption assistance programssmceI980., However, It has"onlybeen available to states thro~g~ m~1c~ing'funq~ to
support foster care and-adoPtion services.' While this funding was intended to serve all eligible children m theJJnlted",·
States, the legislation lacked,s provision to cover a class of children (Indian children) living in tribal areas. The'statute
overlooked triba,i, governments 'and 'children' placed by tribal courts in receiving the entitlement. 'This'.issue' has
negativelyun,pac~e~ the ability of Indian children .to secure a sense of permanency after bemg removed fr0n:tJhelr
homes, espeCially smce adoption programs are under funded.

June 19, 1997

"

VICE' PRESIDENT

To receive Title IV-E moneY,a tribe must aiso e~ter into agreements with states, with a state "passing duough these
funds" to the .tri~ .. Currently, ~nJy 50 of the federally recognized tribes receive any Title IV-E funding which does
not include adm mlstrat~ve, tramlOg or data systems funding. Therefore, the Navajo Nation reCOmmends direct funding
rather than tribes entermg IOto agreements with states.

Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510
Dear Chairman Campbell,
On behalfofUle Navajo people, I am writing to express our strong opinions regarding the Indian ChiidWelfare Act
amendments of1997.' The ICWA piaysa very Important role In the life of the ~avaJo Nation's most P~IOUSresource~
our Navajo children. We wish to emphasizethree ~reas to ensure ~e ICWA IS Im~Jeme~tedcorrectly by s.tates and
that the child protection systems withi,iI Indi~nations ~e equipped to protect Ind~an~hlldren. Th~ th~'~ "?t
addressed in Senate Bill 569: (1) the e1arificatlOn of voluntary placements and termination, and the tllne lines WIthin
which'a tribe intervenes in state proceedings; (2) theinelusion ofTide IV-E funding and/or language; and (3) the
Judicially-created exception I,n state courts. ' First, the NavajO Nation supports S. 569, sponsored by Senator Jolm
McCain, on the condition ofClarification of two major items: voluntary placements and voluntary tennmation and
the tjme lines within which a,~ribe may intervene In a state court proceeding:
1
1

S. 569 proposes a ne"f Section 1913 (c) and (d) that reqUires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain infonnation to allow the Indi~child's tribe to ve~ify application
of the ICWA. While! the propOsai adds language to mokefraudulent mlsrepresen~t1o? a cnme,.there IS no
re<luirementthat the Information contained in the Sectlnn 1913 (d) notIce be cOlnplled 10 good faith. It IS of
critical importance th~t a good faith investigation be made into.~e infonnation reqUired by the SectiQo 1913
(d) and forwarded to the tribe,
'
i

,. The proposed SCCtloJ 19~3 (e) set forth timeliness ~ithin whi~h atribe'maYlntervene In a state proceeding'
is not clear. The 30-day time line present difficulties In detemunmg enrollment eligibility ofIndian children
,due to the time it take~ to find the detennination of lewA applicab~lity~ finding iocal counsel, case sta~Jng,
and contract approva~s. ClarifYing language directing that ~e notIcc of intent to mterv~ne onlyo requrres a
"Simple statement wh~ch the tribe's ICWA program IS needed to prevent ICWA from belDg depnved of any
meanmg.
The Navajo Nation is;also concerned about the tennllcertificat~onll ~ used in the addendum may ~ used.to
impose an artificl3l ?arrier in some Jurisdictions. It IS poSSible Uta~ some states may act 0t:JiClOus1y by
, requiring that a particular state form be used to meet state evidentIary standards. While the proposed
an{endment can be re~d to mean that this certification is a tribal certification, language claritying that it IS a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize the opport~inity for hlter misunderstandings.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaVing children harmful
situahons. ~e$C,unsubsi~ized homes were jndicative?ft~e good will ofaJamily in the community who will commit
their DCTSOnal resourc~~"tIme and ho~eto fo~tercare,legal gUardi~rshi,~,or preadoptive ~Ia~ement fqr a child.· A vast
maJorlty,of~,e~far~lIh~s ,find that thiS Is:stressful and s~metimes unwotk~ble after a perIOd of time, especially when
considenng Utenumbers ofIndian families on tribal lands.who Iive)n or ,Close. to pove~.With direct funding; Indian
trib~s would be able to keep these ramHiescloser together rather than .~Iacing them. in off:reservation, non~Indian,.
homes. Also, ,the numbers oflndianJoster and adoptlve.homeswould nsedue.to baslcmamtenance.payments,,and
support services that TitieIVHE woulclguarantee prayider:s. This would ,essentially begin to. establish permaneijcy for
Indian children.
The Navajo Nation requests your direct assistance on this important issue and theopportunjty to correct this glarmg
inequity.. We recommend that ifdire~t Title IV-E funding is not possible to the NavajO Nation, then the Title IV-E
languagebe~ncluded in this legislation,requiriJ)gthe follOWing: (I) a provision requiring states to serve tribes rather·
than a tribal-state agreement; and (2) applYing penaities as m P.L. 103-382, MuitiethnlC Placement Act, should
discflmlnationoccur.
Finally, the Navajo Nation IS aiso concerned about recent developments in state cO.4.r;ts where judges haveruled out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant ties" to their, Indian nation.. In essence, these state courts are ruling on whether the Indian
child and Indian parents were mem~ersc:fan Indian nation. Fe,deral law and United S~tes S~prem~ Court',~ecislons
has consistently reco~n1zedthe rundamentai:r1ght ofIndiannatIons to detennme member~hip:It is mappropnate for
state c(:mrts tomake detennmatlonson whether ICWA applies to an Indian child by inqUiring Into whether·the Indian
child or Indian.parentsare really '~Indians", leWA does not autllorize this typeof inqUiry which should lie with the
indian tribes.. The Navajo Nation recommends additional amendme,nts be incorporated to hait this practice of state
courts. Otherwise, ICWA will be undennined and implemented incorreqtly by states.
The NavaJo·Nation supports S.• 569 with our recommendations. If you have adc.fftional Questions or need further
assistance, please.~ontact Sh~ron ClahchischiIly, Legisiatlve Associate, at the N~~ajo Nation Washington office at
'
(202) 775.039\

!

Whatever changes may be proj,osed to Ule Indian Child Welfare Act, It is impOrtant to remember that the ICWA was
not only enacted to preserve Alnerican Indian Tribes'.most precious resources-its members, but also to prevent e type
of alienation experienced by Indian ,children who were adopted by non-Indian families beforeICWA.was adopted.,
Durmg Infancy and in early childhood, an Indian child may adapt to andbe accepted by a non-IndIan family. However"
later many ofthese children fafe difficulties in self-identification and adaption. What may Imve started out as a "good"
intention becomes detrimental to the child. While muc1I has been said about children and parents, both natural and
adoptive, it IS extremely critic~l to be mindful of the iong-tenn effects of depriVing Indian children of their heritage.
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Th. NavajO Nation, subj.ct to the above .
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••v. that the propos.d am.ndm.nts will h.lp clarify the ICW A:
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Second, the Navajo Nation is concerned with the Current r " .
_. '
..-;\
Care and Assistance It is an ooen-ended entitlement roPr~~slOns .o~Tltle IV·E of the Social Security-Act, Foster
adoption assistance programs since 1980. However, ha~ oni p~vldmg .federal funds to states for foster care and::'
support foster c.... and adoption s.rvic.s Whil. thO fi d'
Y ••n avallabl. to stat.s through matching funds to
States, the legisiatlOn,iacked a provision t~ coverac~s unflnh8.1~as mten~ed to. serve all eligible children in t h e '
overlook.d tribal governm.nts andchildr.n piac :s~ 0 tc,' r.n (IndIan ch.ldren) liVing in tribal areas. The statute
negah~~,iy,lJl1pacted the abilityofIndian childre ~ y nbal courts In receiving ,the entit~ement. This issue has
homes, especlallysince adoption programs are u:de~~~~~:~~ ~ense of permanency after bemg removed fromJhj;!:ir

THOMAS E. ATelTTY
VICE 'PRESIDENT

Honorabl. B.n Nighthors. Campbell, Chairman
S.nat.lndian Affairs Committee
U.S. S.nat.
Washington, D.C: 20510

To re~,ejve_Titl~ IV·E money, a tribe must also enter ioto'3 reeme'
.
funds to.the_tn?~.,Cu_rrentiy,_only50 of the federall rec~ _ nts.wlth states, With ~ state 'passing through these
not mel_ude admmistrative, training or data systems fi~' .~~ze~ trIbes receive any Title IV~E funding which does
ere ore,the NavajO Nation recommends direct fun~ing
rather than tribes entering into agreements with sta~:/;g·
I

D.ar Chairman Campbell,
On behalfofthe Navajo people, I am writing to ,express our strong opinions regarding ~e Indian Child WelfareAct
amendm~lltsof 1997.' The ICWA piays a very impOrtant role in the life ofthe ~avajo Nation's most preci~us resource~
our NavajO children. We wish to emphaSize three areas to ensure the ICWA Isirnplemented correctly by states and
that the child pro~ection systems within Indiannation~ are eqUipped to protect lnd~an children~ _Th~ three areas not
addressed in Senate Bill 569: (1) th~ clarification ofvoJuntary placements and termmation, and the time lines within
which a tribe int.rv.n.s in stat. proc••dings; (2) the inclusion ofTitl.IV·E funding and/or languag.; and (3) the
judicially·cr.at.d .xc.ption in stat. courts. Firs4 the NavajO Nation supports S. 569, sponsor.d',by S.nator John
McCain, on the c'ondition of ciarification of two major items: voluntary placements and voluntary'termination and
the time lines wi~hin which a tribe may interven~ in a state court proceeding:
S. 569 prbposes a n.w S.ction 1913 (c) and (d) that r.Quires th.lndian child's tribe mustreceiv. ~otiC. ofth.
proceedirlg, and that the notice must contain .nfonnation to allow the Indian child's tribe to verify 'application
of the IGWA. While the proposal adds language to make frauduient misrepresentation a crime, there is no
requirement that the infonnation contained in the Section 1913 (d) notice be compiled in good faith. It is of
critical irp.portance that a good faith investigation be made into the jnfonnation required by the Section 1913
(d) and (orwarded to the tribe.
The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not cle:ar.The30-day time line present difficulties in determining enrollment eligibility of Indian children
due to the time it takes to find the determination ofICWA applicability; finding iocaicounsei, case staffing,
and con~ract approvals; ,Clarifying language dire-cting that the notice of intent to intervene only requires a
Simple s)tatement which the 'tribe's
A program is needed to prevent ICWA from bemg deprived of any
meaning:.

lew

The Navajo Nation IS aiso concerned about the term "certification" as used in the addendum may be used to
impose an artificial barri.r in som.Jurisdictions. It is possibl. that some states may act officIously by
requiring that a partIcular stat. form be us.d to m••t state .vid.ntiary standards. •While the propos.d
am.ndm~nt can be r.ad tom.an that this c.rtification is a tribal c.rtification, languag.ciarifying that it is a
tribal c.rtification which is reQuir.d, without the n••d for furth.r evid.ntiary auth.ntication could greatly
minimi~ the opportunity for iater misunderstandings.

Presentiy, many unsubsidized care homes are estabr h d . h'
.
situations. These unsl.lb~idize<l homes were indicati~~:ft:el~~~~.\~n~a~on~1 to avoid leavingchild~en i.n hannful
the~r personal resourc~~, time a~d ho~eto fcstereare, I,ctgai guardian~h;. ~r ~:~~~t~e:~~::;:;f::oC~il:~ c~m:~
maJo.f1tY,oft~ese famdleS,findthat thiS IS stressful and. sometimes unworkable after a period oft'
,
c~nsldenng the,numbers~nndian f~milies on triballandsw~9Iive.mor dose to, poverty.. With ~~;~:;~e~~a Y1w;en
tnbes would b~ able to keep thes~ families closer to~ether rathe~than plaCing-them ~n off reserVatio~, ~~~.I~d~:~
homes. Als~, the nU~bers of Indl~n foster and adoptive homes would flse due to basic maintenance payments and
sup~ort s~rvlces ~h~t TI~I~ ,lV.E would guara~tee providers. This would,..'essentially, begin to establish pennanency fO,r
Indian children.
. .
.. .
.

Ii

The ~avajo Nation reque~ts_yo~r d~rect a~sista~ce on th~s I":portant issue and the opportunity to correct this glarmg
meQulty. W. r.com".'.nd. that ~f d".ct TltI~ ~V.E fundmg IS not possibl. to th.Navajo Nation, th.n the Titl.IV.E
I~nguage.be mcluded In thiS .Ieglslatton,requlr~ng the, follOWing: (I) a proviSion requiring states. to serve tribes rather
t~an ,a ~nb~l~state agreement;and(2) apply109 penalties as in P.L.I03w382, MultiethOlc Placement Act should
dlscnmmatlOo occur.
'

~inally, the ~avajo Nat~o~ is aiso conce~ed about receotdevelopments in state courts where judges have ruled out
that IC~~ doe~, ~ot ~pply b~ca~se the ,Indla~ child, had oat lived in an "Indian environment" or the Indian parents had
no! malntam~d Significant ties to their Indian nation. In essence, these state,courts are ruling on whetherJ,he Indian
~hlld and lndl~n parent~ were, members of an In~ian nation, Federal law and ~nited States Supreme Court d~cisions
has consistently r~co~nlzedthefundamental_ nght of.Indian .natlons to ~etennme membership. It is inappropriate for
sta.t. courts to make d.termmat.ons on wh.tMr ICWA appli.s to an Indiim child by inquiring mto wh.th.r th.lndian
chi'? or I~dlanparents.a~ereal'7I1Ind~ans", ICWA. does. not authorize this type of inquiry.which should lie with the
IndIan tnbes. ~he NavajO N~t1on rec?m~ends additional amendments be incorporated to halt this practice of state
courts. Otherwise, ICWA Will be undenmned and implemented incorrectiy by states.
C'.')

The Navajo'~ation supports S. 569.witll our recommendatJons.--;lfyouhaveadditionaiquestions or need further
asSlstanc.,pl.as. contact Sharon Clahchischilly, Leglslatlv•.Asloclat. at the NavajO Nation Washington offic. at
(202) 775·0393.
•

!

Whatever change;s may be proposed to the Indian Child Welfare Act, it is important to remember that the reWA was
not only enacted to preserve American IndianTribesi most precious resources~its members, but also to prevent the type
of ali.nation .xp.ri.nced bylndian childr.n who w.r. adopt.d by non·lndian famili.s before ICWA was adopted.
During infancy ~Id in.early childh~, an.lndian ~h~ld m~y anapt to and be acc.pted by a non-Indian falt1i1r/How.v.r,
lat.r many ofth.se children face dlfficultl.s 10 selt·ld.ntlficatlon and adaption. What may have started oufas a "good"
int.ntion becom~s d.trim.ntal to the child. Whil. much has been said about children and par.nts, both natural and
adoptive, it is exvemely critical to be mindful ofthe·iong-term effects of depriving Indian children oftheirherjtage.

i
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will heip ciarify the ICWA.
Second. the ~avajo Nati~n is concerned with,the current proVisions of ride IVwE of the Social SecurityAct, Foster
Care ~nd AS~lstance It IS an o~n-endedentitlement program providing federal funds. to's~tes. for foster care and
adoption assistance program,s since 1980. However, it has oniy been available to states,thrQugh matching funds to

THOMAS E. ATeITTY

ALBERT A. HALE

June 19, 1997

PRESIDENT

VICE PRESIDENT

Honorable Ben Nighthorse Campbell, Chainnan
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510

support foster.care and .adoPtlon services. While this funding was Intended to serve all eligible children in the UOIted
Stat~, the l.egl~latlon lacked a proviSIOn to cover aclass ofchildren (Indian children) liVing in tribal areas. The statute
overloo~ed tribal governments and children piaced by tribal courts in receiving the entitlement This issue 'has
~egatlvely Impact~the ability of Indian children to secure a sense of permanency after being removed from their
"
homes, especially since adoption programs are underfunded.
To receive Title IV-E money, a tribe must also enter into agreements with states,with a state,lIpass ing through' these
funds"to the tribe. Currently, oniy 50 of the federally recognized tribes receive any Title IV-E funding which ,does .
not mCJ~de administrative, trammg or data systems funding. Therefore, the Navajo Nation r~mr.~ends direct funding'
rather than tribes entermg mto agreements with states.
()

Dear Chalnnan Campbell,
On behalf of the Navajo people, I am writing to express our strong opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA plays a vel)' Important role in the life of the Navajo Nation's most precious resource,
our NavajO children. We wish to emphasize three areas to ensure the ICWA is implemented correctly by states and
that the child protection systems within Indian nations are eqUipped to protect Indian children. The three areas not
addressed in Senate Bill 569: (1) the clarification of voluntary placements andtennmation, and the time lines within
which a tribe mtervenes 10 state prneeeding~; (2) the lnciuslon of Title lV-E funding and/or language; and(3) Ibe
JudiCially-created exception 10 state courts. First, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the epndition of ciarification of two meuor items: voluntary placements and voiuntarY'tennination and
the time Jines wiqtin which a tribe may intervene 10"a state court proceeding:

i
S. 569 1JI"9poses a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice of the
proceeding, and that the notice must contain infonnation to allow the Indian child's tribe to verify application
of the IC;WA. While the proposaiadds ianguage to make fraudulent misrepresentation a crime, there IS no
requirem~nt that the infonnation cnntained in the Section 1913 (d) notice be compiled in good faith. It is of
critical hi'portance that a good faith investigation be made mto the infonnation required by the Seetion 1913
(d) and fiJrwarded to the tribe.

I
The proppsed Section 1913 (e) set forth timeliness within which a tribe may Intervene in a state proceeding
is not clear., Th~ JO-day tjme li~e present,difi!culties in determining enrollment ~Jigibility of Indian children
due to th~ tlDle It takes to find the detennmation of ICWA applicability, finding local counsei, case .~mg,
and contfact approv~IS. Clari~ing language directing that the notice of intent to intervene oniy, requires a
Simple s\Otement which the trlbe'S ICWA program is needed to prevent ICWA from beingdepnved nf any
meaning!1
The Nav~jo Nation IS aiso concerned about tile term "certification" as used in the addendum may be used to
impOse ~n artificial.barrier in some Jurjsdlctions~"It is possible that some states may 'act officiOUSly by
requirin!! that a particular state fonn be used to meet state evidenliOl)' standards. While the proposed
amendment can be read to mean that this certification is a tribai certification, language clarilYing that it is a
tribal ce\tification which is reqUired, without the need for further evidentiOl)' authentication could greatly
miniml' the opportunity for later misunderstandings.
Whatever change~ may be proposed to the Indian ChiidWeifure Act, it is important to remember that the ICWA was
not only enacted If} preserve American Indian Tribes' most precious resources-its members, but also to prevent the type
of alienatiou expjlrienced by Indian children who wereadnpted by non-Indian families before ICWA was adopted.
Dunng iufancy wjd in early childhood, an Indian child may adapt to and be accepted by a non-Indhm faIIIi,lyi However,
later many ofthe~e children face difficulties in self-identification and adaptlon. What may have started out as a "good"
mtention becom~s detrimental to the child. While mucn has been said about children and parents, both natural and
adoptive, It is ejemelY criticai to be mindful of the iong-tenn effects ofdepriVing Indian children oftheir heritage.

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavlngc,hildren in harmful
s.Huations., These.unsub,si~ized.homes were indicativ~.ofthe goocl,'YIiill.of,a family in the c()mrnu!1~tywho,:will commit
the!rpersonal resources, time~nd home. to fostercare. legal guardianship, or preadoptiveplacementfor a child. A vast
maJo.rityofthese families find that this is stres$ful arid sometimes unwork~bie,after a,~riod oftime•. especially when
c~nslderlng the numbers _ofIndianf~,Tili~~ on tribal lands who Hve in OrCI?se,tQ,poveflY.",Wi,th direct .funding, Indian
tribes would,be able to keep these {amlhes closer togeth~r rather than placl~ng them i~n.offreservation, npn~)ndian
homes~ ~Iso. the numbers of Indian foster and adoptive homes would rise d~e to ba~ic maintenance payments and
support services that Title IV~E ",ould guarantee providers. "J11is would essentially begin to ~stablish pC"rmanency for
Indian children.
.
!he ~avajo Nation requests.your direct assistance'on this important issue and the opportunitYt~ correct this glaring"
Inequity. _We recommend that ifdire.ct TitleJV-E funding IS nnt possihle to the NavaJo.Nallon, then the Title IV-E
I~nguage.be ~ncluded in thisi~gislapon, req~ir~ng the following: '(I) a provision requiring states to serye:tribes rather
than a tnb~l.state agreemen,t;.~~d (2)applyu~g penalties as In P.;L. 103-382, Multiethnic,PlacementAct ,should
discnminatlon o c c u r . '
,
,
.' ,
Finally~ the NavajO Natio~ is aiso concerned' about re~ent developments in state courts wherejudges have ruied out
that IC~ A does not apply because the:Indian child, had not lived in an "Indian environment" or the 'Indian parents had
not mamtamed "significant tle~11 ~o ~helr Indian nation. In essence,these state courts are ruling o,n whether the Indian
child and Indi~11 paren~w~re memberS,ofan Indi~n,natlOn., .Fe,de~allaw and UnltedS.tate~ Suoceme ,Court,4ec isions
has consistently recogmzed the ,fundame~tai nght of Indian n~tl()-ns' to. determine members.hip:- it IS inappropriate for
state courts to make detennInallons on whether ICWA applies to an.Indian child. by mquiring Intn whether, the Indian
chil~ or J~dian parents ar,e really l'Indians" ,leWA does not authonze this ~pe of inqUiry which ~hQuldJie with the
Indian tnbes. ~he NavajO Nation recommends additioqai ~mendments be mcorporated to hait this oracticeof state
courts. Otberwlse, ICWA will be undennined and ,implemented incorrectly by states.
.
.
q)
The Nav'!loNation supports S. 569 WIth our recommendallonS! If you have. additional quesllons or need further
assistance, piease contact Sharon'Clahchischilly, LegisiativeJ\~sociate, at the'NavajoNation Washingtonoffice at
(202) 775-0393.
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The NavajO Nation, subject to the above Issues, believe that the proposed amendments will heip clarify the ICWA.

THE
NAVAJO
NATION
ALBERT A. HALE

S""ond, the NavajO Nation is concerned with the current proviSIons ofTitle IV-E ofthe Social Security Act, Foster
Care and Assistance [t is an ooen-ended entitlement program providingfederal funds to states for foster care aDd
adoption assistance programs since 1980. However, it has only been available to states throngh matching funds to
support foster care and adoption servIceS. While this funding was mtended to serve all eligible children 10 the United
States, the iegislation iacked a provision to cover a class ofcbildren (Indian cbildren) living In tribal areas. The statute.
overlooked tribal governments and. children placed by tribal courts In receiving the. entitlement. This issue has
negatively impactedotheability'of Indian cbildren to secure a sense of permanency after being removed from J.~eir
homes. especially'since adoption programs are under funded.

June 19, 1997

PRESIDENT

Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee
u.S. Senate
Washington, D.C. 20510

To receIve Title IV-E money, a tribe must also enter Into agreements with states, witb a state "passing through these
funds" to the tribe. Currently, only 50 of thefederally recogDlzed tribes receive any Title IV-E funding which does,
not inclUde administrative, training or data systems f~nding. Therefore, the Nav'!iO Nation recommends direct funding,
rather than tribes entering Into agreements with states.",

C"r'p~ll,

.,
.
. . Welfare Act
Dear Chairman
. . .
S5 our strong opimons regarding ~e ~ndlan Chll~
On behalf of the Navajo people, I a~ wrltmg t~ expre . ie the life ofthe Nayajo'Nation's n10s~ P~10US resource,
amendments ofl997. The ICWA plays a verylmpOrlant r~
e theICWA Is implementedcorrecllyby states and
our Navajo children. We wish to e~p~as'''''.three areas 0 :n:~r ed to protectIndian children. The thre~ are",: n?t
that the child protection systems wlthm ,Indian na~on~ar~, qp~~ements and termination, andtbe time lmes wlthm
addressed in Senate Bill 569: (I) the clanficatlOn) vonn I ry n ofTitle IV-E funding andJorJanguage;an (3) the
d
whiCh a tribe Intervenes 10 state proceedings; ~2 th~'~a~~I,~ Nation supports S. 569, sponsored by ~!,nator John
Judicially-created ~xcePtion in state courts. First, t_ e 't ~. oluntary placements and voluntary termmahon and
M C in on the condition of clarification aftwo major I ems. v
d"'
lines with'in
tribe
court procee mg.
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mayjnterve~,e m:~sta~e

Indian~l1ild's

1
.
. , the
tribe DluslreCelve notice ofthe
S. 569 proposes a new Section 1913 (c) and (d) that :ti~~,:sallow the Indian cbild's tribe to verify application
proceeding, and that the notice mu~t ~ontam mform
ak .frauduient misrepresentation a cnme, there 15 no
of the IC'rA. While tbe proposal adds lan.gu~ge;~c~on~ 913 (d) notice be compiled in good faith,. It Is of
reqUirement that the infonnatlon co~tame~ In ,t e d' t the inf0 8tion required by.the Section 1913
critical imPortance that a go:oo faith investigation ~:ma _e In 0
ntl
(d) and f0i'\Varded to the tribe.
....
.
'.'
.

proc~edmg
The proo<1sed Section 1913 (e) set forth t~7t,~:~~:~~ J:tenllinmg enrollment eligibility ofIndian c~ildren
1

-

-

- - , -. -

'. h; -which a tribe may intervene lOa state

's not Clear· The 30-day IImehne present ." f1CWA applicabilitY, finding local counsel, case staffi~g,
due to the ,time It tal<.es to find .th~ determmatlO; 0 lin thalthenotice pf intent to Intervene onw reqmres a
and contract
isgneeded to prevent lewA from being depnVed of anY,
simPle s!'ltement wh,ch the trIbe s IC~A P.. g .. ,
meaning.!

approv~ls. Clafl~l?g langUag~ ~:

! ...
.,.
"certification" as used in the addendum may be used to
The Nava~o Nation IS also concerned ahout ~heterm.( .
ssible that some stales may act offiCIOUSly by
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,further
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tribai certification which IS reqUired, Wlt~out t e. nee ,or
minimizelthe opportunity for later mlsun,~,e~standmgs.
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Jang~age _CI~1

i
. . . . dWelfare Act, it Is Imporlantto remember that the ICWA was
Whatever change~ may be proposed to the.lndl,,? C~II .st recious resources-its members, but also to prevent the type
not only enacted!? preserve Ame:,can I?d'an Tflbes ~~ a~oPted b non-Indian families before ICWA.')'as a~opled.
of alienatipn exporienced by Ind'an chIldren who .w .
ad toy d be accepted by a non-Indian fonuly. ijowever,
Durin infancy ana in early childhood, an Indian cb~ld m~y apt :" da tion What may have started out as a "good"
later
ofthes;, children face difficult!es m
':id
children and parenls, both natural and
Intention become~ detr'mental to the chIld. W~~ mucb t
ffects of depriving Indian children of thelf hentage.
adoptive, it is extr~mely critical to be mindful a e long· erm e

~any

sel.f-ldentlfi~~~O~::: ~boui

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaVing children in harmful
situations. These unsubsidized homes were Indicallve of the good will ofa family in the community who will commIt
their personal resources,t,me aod home to foster care, iegai guardianship, or preadoptlve piacement for a child. A vast
m'\lofltyofthese families find thaI this 's stressful.and somel'mes un,:"orkabl~ after a penod oftlme, eSpeCIally When
considermg the numbers of Indian families on ti"ibai lands Who live in or close to poverty. With direct funding, Indian
tribes would be able to keep tbese families closer together rather than plaCing them 10 offreservation, non-Indian
homes;, Also. the numbers ofIndian foster and adoptive homes would,flse due to baSIC maint,enancepaYrnents and
support
serv'ces thatTitle [V·E would guarantee providers. This would essentially begm to eSlablish ""rmanency for
Indian children.

The Navajo Nation reQnests your direct assistance on this important issue and the opportunity to correct this glaring
meQulty. We recommend that if direct Title [V-E funding 's not possible to the NavajO Nation, thenthe Title IV-E
language be inclUded in this legIslation, requiring thefollowmg: (I) a Provision requiring states to serve tribes rather
than a tribal-state
agreement; and (2) applYing penalties as 10 P.L. 103-382, Multiethnlc
Placement I),ct,
should
discrimination
occur.
,
,
Finally, the NavajO Nation IS also concerned about recent developments In state courts Where Judges~aye';\',rUled out
that ICWAdoes not apply because the Indian child had not lived in ao "Indian environment" or the Indian
had
not malntamed "significantt,es".to their Indian nation. 10 essence, these state courts are ruling on ,:"bether the Indian
child and Indian parents were members ofan lodian natIOn. Federal law and UllIted States Supreme Court dec,slons
has consistently recognized the fundamental right oflndian nations to determme membership. It is inappropriate for
state courts to make determinations on whether ICWA applies to an Jndian child by mquiring into whether the Indian
cbild or Indian parents are really "Indians". rCWA does not authorize this type of inqUiry which Sho~ld lie. with tl)e
Indian tribes. The NavaJo Nation recommends additional amendments be l~c9rporated to halt this Pf~~tl~eofstat~
courts. Otherwise, ICWA will be undermined and implemented incorrectly by states.
.

pare~ts

",/

The Navajo Nation supports S. 569 with our recommendations. If you have additional 'Questions or need further
asSIstance, piease contact Sharon Clahchisphilly, legislative Associate, at the NavajO Nation Wasbington
office at
(202)775-0393.
. .

~~.,
"
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ClarifY the ICWA.,

THE
NAVAJO
NATION

Second, the Navajo Nation is concemed with the current provisions of Title IVwE of the Social.Security Act~ Foster
Care ~ndAs~istance It is an open·ended entitlement ,program providing federal fUllds';t9.i~tates for fost~r care .and
adoption assistance programs since .1980. However, It has only been available to',~tates·through matchin~ funds to" .

support foster care and adoption servIces. While this funding was intended to serve all eligible children In the,United'

/997 JUL 24 Pl·j3: 36
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PRESIDENT

June 19, 19?7

VICE PRESIDENT

To receive Title IV·E mone~, a tribe mustalso"enter i~to agreements with' states, with a.statenpassing.thr~:)\~gh~hese
funds" to the tribe. Currently, only 50 of the federally recognized tribes receive any Title IV·E funding w~Ich does
not include administrative, ~aining or data systems funding. Therefore, the Navajo Nation recomlUends dire~tJ~nding ,
rather than tribes entering into agreements with states!;:
,".
,

Honorable Ben Nighthorse Campbell, Chainnan
Senate Indian Affairs Committee
U.S. Senate
'
Washington, D.C. '20510

,

Dear Chainnan Campbell,
),On behalfofthe Navajo peopie.',I,~m wri~ing to -expn;s.s.p,ur:~trongopinions reg~ing tlJe ~ndian 'ChUd Welfare Act

amendments of 1~7. The ICWAphiys ~ very importantffij~,in~,~life ofthe ~a~aJo Nation's_mQs~ p~ious resource,
our Navajo children. ,We. wish to emphasize three areas to ensure the ICWAIS Implemenle(! correctly by states. and
that the child protection systems within Indian ~ations 81"e equipped tn protectlndian children, The thre~.81"0~ n?t
addressed in Senat<l Bi1I569: (I) the clarificatIon ofvoluntary placements audtennmation, and the lime Imes withm
which a tribe inteJ:\"enes in state proceedings; (2) the inclUSIOn ofTitle IY:.E,funding and/or language; and (3) the.
Judicially-created j",eeption in state courts. First, the NavajO Nation supports S. 569, sponsored by S~~ator John
McCain, on the condition ofclarification oftwo major items: voluntary placements and voluntary tennmation and
the tjme lines with~n ~hich a ,tribe may Intervene In a ,state court proceeding:

S. 569 pro~ses a new Section 1913 (eland (d) tM requires the Indian child's tribe must receIVe nlltiee ofthe·
proeeedin~, and ,that the notiee must contam mfonnatlon to allo)V the Indian child's tribe to verifY application
of the ICV(A. While the proposal adds language to make fraudulent mlsrepresen!"tio? acnme, .there IS no
requlfemeqt that the mfonnatlon contained in the Sectlo~ ~ 913 (d) ,notice ~ compll~ In good faith; It IS of
critical imp.<>rtancethat a good faith mv~tigation be filade into the mfonnatlon required by the S~ctlop. 1913

(d) and fo~arded to the tribe.

States, the legislation lacked a provision to cover'a class of children (Indian children) living in tribal areas. Thestatllte
overlooked, tribal governments and children. pi aced by·tribal courts·'n· receiVing the· entitlement --This Issue has
negatively impacte~the ability ,0f.,lndian children to secu!~ a sense of pennanency after being removed frqIll ~heir
homes; especially since adoption programs are undei funded.
' .

..

!

The pro""kJ Section 1913 (e) set forth" timelin.ess within, witich a tri\><> may intervene in a state proceeding
IS not clO81"I The 30-day. timeline P-tesentdifficulties 10 detennimng enrollment eligibility oflndian children
due to the tke it takes to find the detenninalion ofiCWA applicability, finding local counsel, case staff109,

and contraht approvals.. Clarifying ianguagedirecting that the notice of intent to Interv~ne only requires a
simpl~ sta~ement .~hich the rrlbe;s IC~Aprogram is needed to prevent ICWA from being deprived of any

Presently, many unsubsidized care homes are established within Indian Nations to avoid leaving children in harJl1ful
situations. These unsubsi~ize4homes werelndica~Iv~ ofthe good will ofafamil~ in !he;community whowill,commit
the~r~ersonal resources, time ~ndhom~~t? fosterpllre; legtli guardianship, or ~readoPtlveplacemen~f()r.a;ch~ld.Avast
maJontyofthesefamiliesfind that this IS stressful and sometimes u~workable after a pe~JOd of time, especlallyythen
considering the numbers ~f In~ian ~amilies on tribal lands who live an or closeto pOve~. With direct ~unding, Indian
~ribes, would be able to keep these families tioser to~etherrather'than ~lacmg th~m m' off reservation, non-Indian
homes.' Also, the numbe~s oflndian:foster and adoptive homes would nsed~e to. baSIC maintenance payments an4
support services thatTitle'IV-E would guarantee providers.· This would essentially begm to establish permanency for

Indian children.
The Navajo Nation r~quests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that i~direc~Title IV-E funding is not possibleot~ the NavajO Nation, thellth,e Title IV-E
language be inclUded in this legislatlonlr~quiring the followmg: (t) a prOVISion requiring states to serv,e tribe,S rather

than a'tribal-state agreement; and (2)applying penalties as in P.L. 103-382, Multiethnic Placement Act, should
discrimination occur.
Finally, the Navajo Nation is also concerned about recent developments 'in state courts where 'jUdges have r.uied out
that ICWA does not apply because the Indian child had not lived in an "Indian environment" or'the Indian parents had
not maintained "signiticantties" to their Indiannation. In essence, these$tate courts are ruling on whether ~he I,n~ian
child an~ Indian parents;were members ofan ~ndian nation~Fe~erallaw and ~n.lted, States Su~rem~~ourt; de.clslons
has consistently recognized the fundamental right of Indian nations to detennme membership. - It is Inappropnate for
state courts to make detennlnations 'on whether ICWA applies to an Indian child by inquiring into whether the Indian
child or Indian parents are reall,Y Itlndians". ICWA does not auth?rize this typeofinqlliry ~hich,$hol1,ldJi.ewiththe
Indian tribes. The NavajO Nation recommends additional amendments be incorporated to halt this practice of state
courts. Otherwise, ICWAwiII be undermined and hnpiemented incorrect!~by ;tates.
I

meanmg. I

I

The Navaj~Nation IS ai~ concerned about th~ tenn ','c~rtificatlon"as used in the addendum may ~ used to

impose ani artificial barrIer 10 some jurisdictIOns, It IS possible Jhat some states may act offiCIously by
requiring tilta! a partIcular state fonn be used to meet state evidenlt81"Y standli1"ds. While the proposed
.mendmenl can be read to mean that this certification is a tribal certification, language ClarifYing that it is a
tribal certification which is required, without the n~ for further evidenti81"Y authentication could greatly
minimize tre opportunity fodater misunderstandings.

Whatever changes ~ay be proposed to the Indian Child Welf81"O Act, it is important to remember that the ICWA was
not only enacted to ()reserve American Indian Tribes~ most precious resources-its members. but also to prevent the type
of alienation experieneedby Indian children who were adopted by non-Indian f81"Dilies before ICWA was adople(!.
During infancy Bud O81"ly childhood, an Indian child may adapt to and be accepted by a non-Indian family. However,
later many ofthese Children face difficulties in self-identification and adaption. What may have started out as a "good"
intention becomes iletrimental to the child. While lIIuch has been said abeut children and parents, both natural and
adoptive, it is extre~elY critical to be mindful ofthe long-tenn effects ofdeprivlOg Indian children ofth,eir heritage.

in

The Navajo Nation'supports S. 569 with our recommendations.', If you '~a~e additional ,qUe"Stlons or need further
assistance, pieasecontact Sharon Clahchischilly, Legislative ASSOCiate, theNavajo ~ation Washington office at

at

(202) 775-0393.

'

Sincerely,

~~$-L
e5ieei'
Navajo Nation Council Delegate
. ~'.
Chapter/s:.Tonalea('

.
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The Navajo Nation, subject to the above Issues, believe that the proposed amendments will help ciarifY the IC)VA.
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Second, the Navajo Nation is concerned with the current provisions of Title IV-E of the SocjaISecurityAct, Foster
Care and Assistance It.is an open~ended entitlement program prav iding federal funds to ,states' 'forfostercare and>
adoption asslstanc~ program,s since 1980. However, it has oniy ~en available to states through matchin? fund~'to
support foster care and adoplton servIces. While this funding was Intended to serve all eligible children 10 the Umted
States, the legislation .Iacked a provision to cover a class ofchildren (Indian children) living in tribai areas. The'statute
overlooked tribal governments' and .children -placed by-tribal courts in receiving the entitiement.'·This issue has
negatively Impacted the ability of Indian children to secure a sense of pennanency after bemg removed from their
homes, especially since adoption programs are under funded.

Honorable Ben Nighthorse Campbell, Chairntan
Senate Indian Affailll Committee
U.S. Senate
Washington, D.C. 20510

To receive Title IV-E money, a tribe must also enter jnto agreements with states, with a state "passing through these
funds" to the tribe. Currently, oniy 50 of the federally recognized tribes receive any Title IV-E funding which does
not include administrative, training or data systems fundi,ng. Therefore, the Navajo"Nation recommends, direct funding
rather than tribes entering into agreements with states. -

Dear Chalrntan Campbell,

Presently, many unsubsidized care homes are established within Indian Nations to avoid leavmg children in harmful
situ.ations.; These unsubsi~ized homes were indicattve-ofthegood will ofa family in thec~m~un,ity who will cODl B1It.
the~r personal resources, time ~d home.to foster c1sk, legal g~ardianship. or preadOPtlVe~lacem~nt for achild. ~yas't
maJonty ,of these fa~i1ies find that this IS stressful and some!lmes unwork~ble, after~ periOd ofume, especlal~y when
considering the numbers of Indian families on tribal lands who live III or close to poverty. With direct funding, Indian
tribes would be ablet~ keep these families close~ together rather than placing them in off_reservation,non-Indian
homes. Also, the numbers oflndian foster and adoptive homes would rise due to basiC mamtenance payments and
support serviceS that Title IV-E would guarantee providers. This would essentially begin to establish permanency for
Indian children.
-....

On behalfofthe Navajo people,lam writing to express oar strong opinions regarding.the Indian Child Welfare Act

amendments of 19\17. The ICWA plays a vet)' important role mthe life ofthe Navl\JO Nation's most precious resource,
our Navl\lo children, We wish to emphasize three areas to ensure the.ICWA is. Implemented correctly by states and
that the child protection systems within Indian natiOns are eqUipped to protect Indian children. ,The ~ are~ n?t
addIessed in Senate Bill 569: (I) the clarification ofvoluntary placements and \erntinallOn, and the lIme hnes wlthm,
which a tribe intcl'Venesin stale proceedings; (2) the inclusion oflitleIV-E funding andlorlanguage: and (3) the
judicially-creatcd exception m srate courts. Fillll, the Navajo Nation supports S. 569, sponsored by Senator John
McCain, on the condition ofclarification of two major items: voluntary placements and voluntary terntmation and
the time lines with'in which a tribe may Intervene in a state court proceeding:

,

S. 569
a new Section 1913 (c) and (d) that requires the Indian c~i1d's ~be m~st recelv~ notice. ofthe
proceeding, and that the notice must contain inforntation to allow the IndIan chIld's trIbe to vertlY apphcallon
ofthe ICWA. While the proposal ndds language to make fraudulent misrepresentation a crtme, there IS no
requirem~llthatthe infonnation contained in the Section 1913 (d) notice be compiled in good faith. It is of
critical importance that a good faith mvestigation be made into the inforntation required by the Section 1913
(d) and fOlwarded to the tribe.

proj,.,se.

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not clear. The 3o-day time line present difficulties In deterntmmg enrollment eligibility ofIndian children
due to the time it takes to find the determination oflCWA applicability, finding local counsel, case staffi;ng,
and con~ct approvais. Clarifying language directing that the notice of intent to Intervene. only~, requires a
SImple sta!"ment which the tribe's ICWA program is needed to preventICWAfrom bemg deprived of any,
meaning.' j
The NavaJ~Nation is also concerned about the lernt "ce,rtification" as used in the addendum may be usedto
Impose wi artificial barrier in some jurisdictions. It IS possible that some states may a~t offiCIOUSly by
requiring \hat a particular stale fornt
~ to. meet sta~. eVide~tiary sltmdards. Whl.le!he propo~ed
amendme~t can be read to mean !hal thIS certIfication IS a trIbal certIficatIOn, language clarllYmg that It IS a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize Ihe opportunity for iater misunderstandings.

!""

The Navajo Nation requests your direct assistance on this IInportant issue and the opportunity to correct this giaring
inequity. We recommend that if direct Title IV-E funding is not pOssible to the NavajO Nation, then the Title IV-E
language be Included in thisiegislatlon, requiring the following: (1) a provision requidng statesto serve tribes rather
than a tribal-state agreement: and (2) applying penalties as In P.L. 103-382, Multiethmc Placement Act, should
discrimination occur.
Finally, the Navajo Nation is also concerned about recent developments'in state courts where JUdges have ruled out
that JewA does not apply because the Indian child had not lived in an "Indian environment" or the Indian parents had
not maintained "significant tiesll to their Indian nation. In essence, these, state courts are ruling on whethe~ the Indian
child and Indian parents were members ofan Indian nation. Federalla~ andl!nited States.Supreme.Court de~isions
lIas conslstentiy recognized the fundamentalnglit of Indian nations to detennme membership., Itls inappropriate for
state coUrts to make detenniriations on whet~er leWA applies to an In$lian ch,ld by inquiring into whether the. Indian
child ot Indian parents a~e teaUy"Indians" I~WA does not auth?rize th:is t.rpe of inquiry ~hich should I_ie with the
Indian tribes. TheNav8Jo Nation recommends addItional amendments be"ll:Ic,orporated to halt this pracuce of state
courts. Otherwise, lewA will be undemlined and implemented incorrectlyI~y states.
d'

The Navajo Nation supports S. 569 with our recommendations. If you have additionai questions or need further
assistance, please contact Sharon Clahchischilly, Legislative ASSOCiate, at the Navajo Nation Washington office at
(202) 775-0393.

I

Whatever changes irnay he proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted to\preserve American Indian Tribes' most precious resources~its members, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was ad~pted.
During infancy 311~ in early childhood, an Indian child may 3\IlIpl to and be accepted by a non-Indian family: He>Vever,
later many oftheselchildren face difficult!es in sel.r-identification and ~tion. W?at may have started out as a "good"
intention becomcs idetrimental to the child. While much has been saId about children and parents, both natural and
adoptive, it is extni!'"ely critical to be mindful ofthe long-ternt effects ofdepriving Indian children oftheir heritage.

I
\

xc: files
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help ciarify the ~CWA;

THE

Second, ~he Navajo Nati~n is concerned ~ith.the current provisions of Title IV-E of the Social Security Act,Foste~'
Care and ASSistance It IS an o~n-ended entitlement program providing federal funds to states forfoster care and
adoption assistance p~ograms smce 1980. However, It has oniy been available to states through matching funds to;

NAVAJO
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support foster.care and adoption services. While this funding was intended to serve all eligible children in the United'
State_s, the legt~latlon lacked a provision to cover a class of children (Indian children) living in tribal areas. The statute
THOMAS E. ATelTTY
VICE PRESIDENT
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PRESIDENT

Honorable Ben Nighthorse Campbell, Chainnan
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510

overl~oked tribal g~)Vemments-'.and children piaced by tribal courts in receiving the entitlement. This issue has
negahvely Im.pacte~ the ability of Indian-children to secure a sense of pennanency after being removed. from their,'
homes, especially SlOce adoption programs are under funded.

To re~,eive Titl~ IV-E money, a tri~ must also «~ter mto agreements withstates, with a state':':passingth;~ugh':~he'se:';
funds .tothe tribe. Currently, only 50 of the federally recognized tribes receive any Title lV-E funding which does

110~ Include a~mmistratlVe. lramlng or data systems fun~ing. Therefore, the Navajo Nation re~()rt1~(l:~~s,d,irec(,runding,/:,'::'
rather than trtbes entering Into agreements with states.' '.
.,:.: .:' "':,~"'.:;:;:".,;:",:~.;,;,,";:.'/::',::,,::;::!, . :;':;;; ,

D"'\' Chainnan Campbell,
On behalfofthe Navajo people, I am writing to express our strong Opinions regarding the Indian Child Welfare Act
amendments of 1997. The ICWA piays a very Important role in the life ofthe NavaJO Nation's most precious resource,
our NavaJO children. We wish to emphasize three areas to ensure the ICWA is implemented correctiy by states and
that the child protection systems within Indian nations are equipped to protect Indian children. The three areas not
add~ssed in Senate: Bill5~9: (I) the clarification of voluntary placements and termination, and the time line~ within

whiCh a tribe mte..venes m state proceedings; (2) the inclusion of Title IV-E funding and/or language; and (3) the
judiCially-created exception m state courts. First, the NavajO Nation supports S. 569, spOnsored by Senator John
McCain, on the co~dition of ciarification of two major Items: voiuntary piacements and voiuntary tenninatlon and
the time lines with~n which.a tribe may intervene in a state court proceeding:
"

Presently, many unsubsidized care homes are established within Indian Nations to avoid lea~ing'children in hannfui .
SItuations. These unsubsidized homes were Indic,~tlve'of the good will ofa family' in the ~ommumty who will ,
..

the~r ~rsonal resources, time alid homeotofoster care,.legai g~ardianship, or preadoptlve plac~rn'~~tror.a
maJoflty,ofthese f~iliesfind that this. IS stressful,and somettme~ ~~workable~~er-ClP~r-19doqin;t~',~s
c~~sidermg the numbers.ofI~dianlamilieso~ltribalhlnds\Vl~o JiV(l:~n ~r<:lo~~ i~po-",.C;~;'::Withdir~t
tnbes would be able to.keep~hese{amIJies<:Jo~~~t~~em~~lat.her.·.!h,a~.',~j,ac:in~
homes. Also,th~ n~mber~ o,f.~n~ian fQstera.'J4·,~<Jpptlve~omes'Ylould.J:ls~,.due·'
supportservices tha.t!i~,I.e,IY·J?,~pul~gu3.l1l~t~p.royi,ders..'1llis \Voul.~,es~ntiall

Indian children.

. .

,

im~~~tjsS~~'~

proceeding. and that the notice must contain infonnation to allow the Indian child's tribe to verify application

The NavajO Nation requestsyour directassisbinceon:this
inequity., .,We. recommend that if di,r~ctTit~eXY~;Ef~nding. isn()t.·p()ssi~I~.t,o
language be.included in ~hisiegislaHon;.~,u,ir~ng,t~.e~oll0\'lmg:(l)a,provi~i'

of the ICWA. While the propOsai adds language to make frauduient misrepresentation a crime, tllere .is no
requirement that the mfonnatfon contained in the Section 1913 (d) notice be compiled in good faith. It is of

discrlmmatlon ,occur; ;".

S. 569 pro~ses a new Section 1913 (c) and (d) that requires the Indian child's tribe must receive notice ofthe

critical importance that a good faith investigation be made into the infonnation required by the Section ] 913

(d) and fo~warded to the tribe.
i

The proposed Section 1913 (e) set forth timeliness within which a tribe may intervene in a state proceeding
is not cleat. The 30-day time line presentdifficulties m detennining enrollment eligibility ofindi children

an

due'to the time It takes to find the deternunation of lewA applicability, finding local counsel~ case staffing,
and contr~ct approvais.' Clarifying language directing that the notice of intent to intervene only requires a

SImple sta,ement whicb the tribe's ICWA program is needed to prevent ICWA. from being deprived of any
meaning.

i

-

Navaj~

The
Nation IS also concerned about the term "certification" as used in the addendum may be used to
impose an artifiCial barrier in some jurisdictions. It is pOssible that some states may act officiousiy b~
requiring that a particular state fonn be used to meet state evidentiary standardS. While the proposed
amendment can be read to mean that this certification IS a tribai certification, ianguage clarifying .that it is a
tribal certification which is required, without the need for further evidentiary authentication could greatly
minimize ~e opportunity for later misunderstandings.

than a tribal-state agreement; and (2)'applymg.pem'lties as m P.L. 103-382;"
Finally, the NavajO Nationis'alsoconcemed'about,recent develoP,ments.in,stat~
that lCWA does not apply because the Indian child had not lived in an "Inqian env
fl
not maintamed "Significant tles to thelrIndi~nnati()n.,.lnes~n~!thesestatecou
~hjld and Indian parents were membersof an Indian' nation;:: Feder
has consistently recognIzed the fundame~tal fight oflndia
state courts ,to make detenninatioils on,whether ICWA ap

~::::~\~::::~:~~~:~~~;Iio'~~:i~h~:~~~~

child
parents
are really
.ICWAdoes
Indianor'lndian
'tribes. 'The
NavajO
Nation"Indians",
recommends
additionai

courts. OtherwISe, ICWA will be undennmed and implemented
The NavajO NalIOn supports S. 560~911'w~'~ittlh~i~;;;;;;~~'~:~:;~~I~:~o;~~~,o~,~~;la~':~:
assistance, please contact Sharon C
(202) 775-0393.

I

~~~~l~n~~~~~~

SinCerelY~

9.ff?£~
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I
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:.:'..•. . . . . . • '.::. :,':<'.:':':'."."".':.':"'.',':,':.c": ,':;'\"~}.,«"Yf

"

Wbatever changeslmay be proposed to the Indian Child Welfare Act, it is important to remember that the ICWA was
not only enacted preserve American Indian Tribes; most precious resources-its members, but also to prevent the type
of alienation experienced by Indian children who were adopted by non-Indian families before ICWA was adopted.
DUring infancy an4 in early childhOOd, an Indian cbild may adapt to and be accepted by a non-Indian family. However,
later many ofthe'-'i cbildren face difficulties in self-identification and adoption. What may have started out as a "good"
mtention hecome~ detrimental to the child. While much bas been said about children and parents, both natural and
adoptive, it is extn!mely critical to be mindful ofthe long-tenn effects ofdepriving Indian children oftheir heritage.

_.

NavajO NaUOnCQulfCii Delegate
Chapterls: Coyote Canyon and Tohatchi
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The Navajo Nation, subject to the above issues, believe that the proposed amendments will help clarify the lCWA.

THE

SecQnd,;the N,avaJo~ati?niSCOncerned with the current provisions of Title IV~E of the Social Security Act, Foste~
Care and Assistance It IS an open~ended entitlement program providing federal funds to states for foster care and

NAVAJO
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PRESIDENT

adoption a~sistance programs since -1980. However, it has only been available to states through matching funds to
support foster care and adoption services. While this funding was intended to serve all eligible children in the United
States. the legislation lacked a proviSion to cover a class ofchildren (Indian children) liVing In tribal areas. The statute
overlooked tribai &9yernments and children piaeed by tribal courts in receiving the entitlement.·. This issue has
negatively impacted the ability of Indian children to secure a senseof permanency after being removed from their
homes, especially since adoptl~n prQgrams are under funded;

Honorable Ben Nighthorse Campbell, Chairman
Senate Indian Affairs Committee
U.S. Senate
Washington, D.C. 20510

To receive Title I~:-E'money. a tribe must also ent,~'r into agreements with states, with a state ~lpassing through these
funds" to the tribe. Currently, oniy 50 ofthe federally recognized tribes receIVe any Title IV"E funding which does
not inciude administrative, training or data systems funding. Therefore, the Navajo Nation recommendsdirectfunding
rather than tribes entering jnto agreements with states.

Dear Cha,rman Campbell,

Presently, manyunsubsidized care homes are established within Indian NatJonsto ayoid leaving children in'harmful
situations.1fese unsubsidized homes were indicative ~fthe good will ofa,family in the¢ommunity whowill commit
the~r ~rsonal resources,. time and home. to foster care,}~gal guardianship, or preadoptive placement for a ch~ld. A vast
majority of these.families find that this is stressful and sometimes unworkable after a period of time, espec13lly when
considenng the numbers of Indian families on tribal lands who live In orciose to poverty.. With direct funding, Indian
tribes ,would be able to keep these families cioser together rather than plaCing them in off reservation, non-Indian
homes. Also, the numbers of Indian Jaster and adoptive homes would flse due to basic maintenance payments and
support services that Title IV-E would guarantee providers, This would essentially begm to estabHsh permanency for
Indian children.

On behalf ofthe N'avaJo PeoPle, I am writing to express our strong opin,ons regardingthelndian Child Welfare Act
amendments of 1997. The ICWA plays a very Important role In the life ofthe Nav~JO Nation'smost l"""OIlS n:soo=,
our Navajo children. We wish to emphasiZe three areas to ensure the ICWA is im~lem~led correctly by,states and
~~
that the child protection systems within Indian nations are eqmpped to protect IndUlll~hl1dren. Th~
addressed in SenateBiI1569; (I) the,clarification ofvotuntary placements and termlllll\lon, and the tune bnes wlthm
which a tribe inte;"'enes in state proceedings; (2) the mcluslon of TitleW-E funding andIortanguage; and (3) the"
Judiclally-creatediexception in state courts. Firs~ the NavajO Nation supports S. 569, sponsored by Senator John
McCain on the cOndition of clarification of two major Items: Voluntary placements and voluntary temllnatlon and
the tim~ lines wi~in w~~ch a tribe may,intervene in a state court proceeding:

tIu17

S.569prdposes a new Section 1913 (c) and (d) that reqUIres the Indian c~ild's ~~ m~ """'iv~ no!jce.ofthe
proceeding, and that the notice must contam informatlOp to allow the IndJall chdd s tribe to venfY apobCation
~f the ICWA. While the proposal adds language to make fraudulent mlsrepresen!"lio? a cnme, .th~I1' I~ no
requiremcint that the information contained in the Section 1913 (d) notice be compIled m good faIth; It IS of
critical iniportance that a good faith InvestIgation be, .made into the informatIon required by the Section 1913
(d) and f~rwarded to the tribe.
TI.e prO~sed Section 1913 (e) set forth timeliness within which a tribe may Inte':"7n~!n a state.p~ing
Is not ciOll)l'. TIle 30-day tune line present difficulties In detennmmg enrollment ehgJb.hty oflnd.an children
due to th~ time it takes", find the determination of ICWA applicability, rmding local counsel, case."!"ff'mg,
and cooJact approvals. ClarifYing language direc\lng that the notice of intent to mtervene only requires a
simple st,llement whicll th,e tribe's ICWA program IS needed to prevent ICWA from being,deprived,ofany
meaning.!1

The NavajoNation requests your direct assistance on this important issue and the opportunity to correct this glaring
inequity. We recommend that if direct Title IV-E funding is not possible to the NavajO Nation, then the Title IV-E
ianguage be included in this iegislation, requiring the followmg: (J) a provision. requiring states to serve tribes rather
than a tribal-state agreement; and (2) apply.ug penalties as in P.L. 103-382, Multiethmc Placement Act, should
discrimination occur.
Finally, the Navajo Nation is also concerned about recent deveiopments in state courts where judges have ruled out
that IeWA does not apP,ly because the Indian child had not lived in an "Indianenvironment" or the Indian parents had
not maintained "significant ties" to their Indian nation. In essence, these state courts are ruling .on whether the Indian
child and Indian parents were members of an Indian nation. Federal Jaw and United States Supreme Court deciSions
has consistently rec.ognlzed the fundamental right of Indian nations to determine membership.- It is inappropriate for
state co'urts to make determinations on whether ICWA applies to an Indian child by inquiring Into whether the Indian
child or Indian parents are really "Indians", ICWA does not authorize this type of inquiry which should lie with the
Indian tribes. The Navajo Nation recommends additional amendments be incorporated to halt this practice of state
courts. Otherwise. ICWA will be undermined and impiemented incorrectly by states.
'

I

The NavijoNatlon is also concerned about the tertl\ """rtification" as used in the, addendum may be used to
impose: an,~ artifi.ci~l barrier .in. some JUQsdictions... It IS po~~~lethat some states ,way act OffiCl~ly bY,~
requiring! 'that a particular state form be used to meet state evidenttary standards. Whi.le .the proposed,
amendment can be read to mean tIlat this certification is a tribal certification, ianguage clanfymg that It IS a
tribai cerdfication which is required, without the need for further evidentiary authentication could greatly
mlniml~ the'opportunity for.Illtermlsunde~diIigs.

Change~

toth~'lndian
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Whatever
may be proposed
Child Welfare
it is important to remember that the ICWA was
not only enacted to preserve Amencan Indian Tribes'most precIOUS resoun:e&:its m~~rs, bUt also to prevent the type
of alienation exV¢rienced by Indian children who Were adopted by non-IndIan famdles before.ICWA,wasadOPled.
in early clIildhood, an.lndian ch~ld m~y adapt to andbe accepted by a non-htdJall ~'I~. lIo:-er~
During infancy
later many ofthese children face difficultieS in self-Identification and ~on. ~may have started out as a good
intention becomJs detrimental to the child. While much has been saId about children and parents, both natural and
adoptive, it is e1emety critical to be mindful ofthe long-term effects ofdepriVing Indian children of their heritage.

a¥

The NavajO Nation supportsS.j69 with our recommendation~> If you have additionai Questions or need further
assistance, piease contact Sharon Clahchischilly,Legisiatlve Associate, at the Navajo Nation Washington
(202)775-0393.

"

. ass, r.
Navajo Nation Council Delegate
Chapter/so Sl. Michaels
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