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Opinion after Oral Argument

Factual and Procedural Background

On October 26, 2023, Appellee pled guilty to a domestic violence charge pursuant to a plea
agreement, The Pre-Sentence Investigation Report recommended 46 days in jail with credit for

four days served and the remaining 42 days held in abeyance.

On December 12, 2022, a sentencing hearing was held before the Honorable Michael J.
Long, Judge Long adopted the recommendations, sentencing Appellee to 46 days in jail with credit
for four days served and the remaining 42 days held in abeyance, consistent with 9 GTBC § 311(6).
On January 4, 2023, the Honorable Kenneth W.K. Akini, scheduled and held a second sentencing
review hearing where the sentence and order for Appellee was revised. Judge Akini ruled that
Judge Long has misinterpreted 9 GTBC § 311(6). Judge Akini also ruled that Judge Long failed
to impose the statutory minimum sentence under 9 GTBC Section 311(4) resulting in an invalid

sentence.
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On February 14, 2023, Appellant filed an appeal. On July 16, 2023, provided a Response
to Plaintiff’s Appeal. On August 22, 2023, Appellant filed a reply brief.

This court held an oral argument on December 13, 2023, After review of the record and
the arguments of the parties, we VACATE Judge Akini’s sentencing order, REINSTATE Judge
Long’s sentencing order, and REMAND to the Trial Court for further proceedings consistent with
this Opinion and Order,

Standard of Review

GTB Court Rule 9.401 dictates the standard of review for appeals. This court must sustain
trial court findings of fact unless the finding was clearly erroneous. GTB Court Rule 9.401(A).!
This court does not have to defer to trial court conclusions of law, however, and reviews those
conclusions de novo. GTB Court Rule 9.401(E).

Discussion
We conclude the court order dated December 12, 2022, is a valid court order.

The trial court, through Judge Akini, ruled the sentence imposed by Judge Long on
December 12, 2022 was invalid holding that Judge Long had misinterpreted 9 GTBC § 311(6) and
failed to impose the statutory minimum sentence under 9 GTBC § 311(4) which resulted in an
invalid sentence, and therefore pursuant to GTBCR 6.429 (A), the court had authority to modify
the sentence and did so at a hearing on January 4, 2023.

The issue is whether there is an ambiguity between 9 GTBC § 311(6) and GTBC § 311(4).
When interpreting statutes, the Tribal Court “will not interpret a Tribal Law unless it has a conflict
or ambiguity on its face.” Williams et al v. Martel, No. 1997-01-001 (Grand Traverse Band
Appellate Court, July 19, 1999).

A corollary issue is whether GTBCR 6.429(A) applies in this case, this depends on whether
there is an ambiguity between 9 GTBC § 311(6) and 9 GTBC § 311(4). GTBCR 6.429(A) states,
“The court may correct an invalid sentence, but it may not modify a valid sentence after it has been
imposed except as provided by law.”

9 GTBC § 311(4) provides that a person convicted of a third or subsequent offense can be
sentenced to serve from 93 days and not more than one year in jail as well as a fine of not less than

! We note subsection (A) is labeled “Judge Finding of Fact,” but the text of the rule references
findings of fact “by a jury.” Subsection (B) is labeled “Jury Finding of Fact,” with the text of that
rule again referencing findings of fact “by a jury.” We assume for purposes of this appeal that
subsection (A) involves judicial findings of fact.
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one thousand dollars or more than five thousand dollars. Mandatory counseling is also a
requirement of 9 GBTC § 311(4). In this case, Appellee was originally charged with domestic
violence according to 9 GTBC § 311(5), a sentencing enhancement and Third Offense Notice was
added pursuant to 9 GTBC § 311(4). The Appellee pled guilty to Domestic Violence, Third
Offense, 9 GTBC § 311(5). Under the plea agreement, the People would not object to the
suspension of half of the fines and term of imprisonment as provided by 9 GTBC § 311(6), at the
discretion of the court. The Court held the sentencing hearing at which time Judge Long adopted
the recommendations. Judge Akini held a sentencing review hearing on January 4, 2023, and ruled
that Judge Long had misinterpreted 9 GTBC § 311(6) and failed to impose the statutory minimum
sentence.

We must look to 9 GTBC § 311(6) to determine if the statute is ambiguous. 9 GTBC §
311(6) states, “The court may suspend up to half of the imposition of fines and imprisonment for
domestic violence offense(s) on the condition the perpetrator is placed on probation for not less
than one year and completes domestic violence counseling or treatment as ordered. Failure to
comply with the terms of probation shall result in the completion of the original sentence.” When
you read 9 GTBC § 311(6), it clearly states the court may suspend up to half of the fines and
imprisonment for domestic violence offenses. This section of the law does not include any
additional requirements and is independent of 9 GTBC § 311(4). Therefore, the sentencing judge
would have the discretion to reduce the time of imprisonment and fine as long as the perpetrator
is placed on probation for a period of not less than one year. There is no additional requirement

for suspending half of the fines. In this case, Appellee was placed on probation for a period of 547
days which follows. 9 GTBC § 311(6).

Upon review of 9 GTBC § 311(6) and 9 GTB § 311(4), the statutes are not in conflict with
each other and clearly state the expectation in how domestic violence cases are to be handled.
There is no ambiguity in the statutes which require the provisions to be interpreted and enforced
independently. Therefore, the Judgment of Sentence and Order of Probation that was ordered on

December 12, 2022, is a valid Order of the Court.

Date: ll”ll"?—"l %W Code

Hon. JoAnne Cook
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