































































































e 1 N L B W N e

Lo R =, T ¥, I - SR S B 5 =~ Y ~ S - - B N R o S S L S N S e =)

The court observed that when an employee or official is acting within the scope of his/her
duties on behalf of the Nation, the Nation protects him or her by its sovereign immunity clause.
But in this case, “the defendant did act outside the scope of her authority, thus violating Ho-
Chunk tribal law,” and therefore lost the Nation’s protection from suit and liability. Id. at *30.
It found the defendant had accepted the duty to adhere to the policies of the HCN when she
accepted employment, and as a director accepted additional duties to comply with federal and
tribal laws. The court concluded that by failing to spend funds in accordance with the tribe’s
policies, “all of the defendant's actions are a direct violation of her fiduciary duty to the Nation
as an employee.”

The court next examined causation. It found the defendant’s inappropriate actions
jeopardized not only the Nation's ability to serve its surrounding communities, but potentially
jeopardized the safety of HCN member children. Id. at *32. As such, the court found her breach
of fiduciary duty resulted in damage to the Plaintiff Nation, and awarded monetary damages to
it.

Article 1, Section 2 of the Quinault Constitution provides the QIN has a duty to “provide for
the general safety and welfare of all persons acting by the right of membership.” The QIN
upholds that duty through its elected officials, who are charged with and swear to “preserve,
support and protect the Constitution, By-Laws, Tribal Code of Laws and Quinault River Treaty
of 1855.” It is undisputed that during all Relevant Events, Joe was a member of the QIN. After
the passage of the Resolution, Bryan was enrolled as a member in 2021. By virtue of their
position as tribal officials of the QIN, and their cath to support and follow the QIN Constitution
and laws, the QBC members were fiduciaries and owed a duty to the Plaintiffs as tribal

members to provide for their general welfare and act in good faith and with fundamental
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fairness within the laws they were bound to uphold when dealing with them. They have
admitted as much. Undisputed Fact No. 25.

Breach of a fiduciary duty imposes liability in tort. Miller v. U.S. Bank, 72 Wash. App.
416, 426, 865 P .2d 536 (1994). By failing to recognize the 2022 QIN Constitutional
Amendments, holding unauthorized meetings, promoting unauthorized action against
Plaintiffs, and providing false information to the General Council, the QBC in 2023 breached
its sworn duties to the Nation, the members and specifically the Plaintiffs as a matter of law.
These omissions make the members of the 2023 QBC liable as a matter of law for breach of
their fiduciary duties.

The resulting injury to Plaintiffs suffered as a result of the individual QBC Defendants’
actions is described in the Bryan’s deposition testimony:

" ,..there was all of the yelling and shouting at the meeting because of what the Business
Committee presented here in Exhibit 5, this ballot, with false information... The whole gym
was erupting and yelling and that's not-- you know, I've been to other General Council
Meetings, and they're not like that...And they wouldn't have been doing all that yelling had the
Business Committee not taken the action unlawfully to publish this information which is
false...this whole disenrollment thing and this ballot and getting called greedy, we wouldn't
have gone in front of a gym of over 700 people. And there was yelling and name calling and
profanity. And, you know, when that happens, your tribe is only a few thousand people, and
you're before over 700 of them, and you're the focal point, there's no recovering from that in
terms of your reputation...”

Deposition of Bryan Tarabochia at 98:12-15,100:3-13, 93:22-94:4, Exhibit I to Plaintiffs’' Resp.
to Defs. MSJ. Even in the absence of the 2022 amendments, a causal link was undeniably
established when the QBC failed to follow its sworn duty and its own procedures as set forth
in the Nation’s Enrollment Manual. It is undisputed the QBC failed to give proper notice of

their meeting, failed to give Plaintiffs the standard for their proposed action, failed to establish

their findings were supported by clear and convincing evidence, failed to allow a reasonable
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time for Plaintiffs to respond to whatever the QBC considered “evidence,” and denied a request
by Plaintiffs to have that opportunity. Rather, they appear to have rush a falsely worded ballot
for disenrollment to present to the General Council to meet a perceived deadline for doing so.
All these actions are in opposition to their duties to the QIN and its members in 2023. The
Court finds these errors to be the proximate cause of the Plaintiffs injuries, for which the
Defendant QBC members in 2023 are liable. Summary judgment to Plaintiffs on this claim is
warranted.

C) Claims Regarding Malicious Prosecution and Abuse of Process

To succeed on an action for malicious prosecution, a plaintiff must plead and prove: (1)
that the prosecution claimed to have been malicious was instituted or continued by the
defendant; (2) that there was want of probable cause for the institution or continuation of the
prosecution; (3) that the proceedings were instituted or continued through malice; (4) that the
proceedings terminated on the merits in favor of the plaintiff, or were abandoned; and (5) that
the plaintiff suffered injury or damage as a result of the prosecution. Hanson v. Snohomish, 121
Wn.2d 552, 558, 852 P.2d 295 (1993). To establish the tort of abuse of process, a claimant
must prove (1) an ulterior purpose to accomplish an object not within the proper scope of the
process, (2} an act not proper in the regular prosecution of proceedings, and (3) harm
proximately caused by the abuse of process.” Bellevue Farm Owners Ass'nv. Stevens, 394 P.3d
1018, 1024 (Wash. Ct. App. 2017).

Plaintiffs argue the disenrollment process from February 2023 through March 2023 was
malicious because there was no probable cause for prosecuting the charges listed on the ballot,
and it contained false information about them. Defendants particularly complain about the

discussions at the General Council meeting that ultimately resulted in the General Council

ORDER ON SUMMARY JUDGMENT 35
MOTIONS
CASE NO. CV23-015




R R e = T - N S o R

e 3 n AR W N—= O O L N i R W= O

voting to disenroll them. Alternatively, they maintain the QBC abused a process they were not
authorized to undertake, and did so in an improper manner.

Clearly the purpose of the QBC in February 2023 was to disenroll Plaintiffs, as the Chairman
came to the February 2| meeting with a prepared statement claiming intent to do so. Undisputed
Fact 13. But as of September 10, 2022, the QBC had no authority to meet and take action on
disenrollment, nor to present the question to the General Council in March 2023. Thus, the first
prong of the test is satisfied. Even if the QBC was somehow allowed to pursue their task, it
could not be accomplished within the scope of the process undertaken. From the beginning,
the individual QBC members at that time failed to follow the process established by vote of the
QBC for disenroliment. The Undisputed Facts show that the QBC failed to follow its own rules
for giving notice of possible disenrollment, did not provide the specific allegations nor give
Plaintiffs an opportunity to view the evidence, and provided Plaintiffs no meaningful time to
prepare a defense. By the March 2023 meeting, it accused both Plaintiffs in the ballot of doing
things it knew one or neither of them did, and used inflammatory misstatements in both the
ballot and at the General Council meeting that were not true. These acts were not proper in the
regular course of disenrollment proceedings and were the proximate cause of harm to Plaintiffs-
namely disenrollment.

While the Court does not have enough evidence to find that the QBC’s actions in February
2023 were malicious, the QBC was negligent in how they went about the task of disenrollment
and the errors they made certainly resulted in an abuse of the process for disenroliment.
Summary judgment to Defendants on the malicious prosecution claim and for Plaintiffs on the

abuse of process claim is appropriate.
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D) Claims Regarding False Light and Invasion of Privacy

To state a false light claim, Plaintiffs must establish: (1) someone publicizes a matter that
places the plaintiff in a false light, (2) "the false light would be highly offensive to a reasonable
person,” and (3) "the actor knew of or recklessly disregarded the falsity of the publication and
the false light in which the other would be placed.” Corey v. Pierce Cnty., 225 P.3d 367, 373
(Wash. App. 2010). To establish an invasion of privacy claim, a plaintiff must plead the
following elements: (I) "[ A ]n intentional intrusion, physically or otherwise, upon the solitude
or seclusion of plaintiff, or his private affairs;" (2) "[W]ith respect to the matter or affair which
plaintiff claims was invaded, that plaintiff had a legitimate and reasonable expectation of
privacy;" (3) "[T]he intrusion would be highly offensive to a reasonable person; and (4) "[T]hat
the defendant's conduct was a proximate cause of damage to the plaintiff." Doe v. Gonzaga
Univ., 143 Wash.2d 687, 705-706, 24 P.3d 390 (2001), rev'd on other grounds, 536 U.S. 273
(2002).

The summary judgment record does not raise a triable issue as to whether Plaintiffs had a
reasonable expectation of privacy regarding the Letter. Granted, they did request a meeting in
executive session to discuss it, but it is hard to characterize their legal concerns, as “private
affairs.”” The fact the individual QBC Defendants at the time twisted their requests into what
they characterized as aggressive demands and utilized them as the basis for a disenrollment
recommendation goes to the issue of false light, but it has not been proven that Plaintiffs had a
reasonable expectation as a matter of law that the Letter would remain private. As such their
claim for invasion of privacy must fail.

Not so their claim that tribal officials cast them in a false light when they published the

disenrollment ballot. Undisputed Material Facts 22 and 23 set forth the relevant language
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published via the ballots. They state that each of the Tarabochias refused to comply with the
moratorium established by the Resolution, but make those statements without presenting any
evidentiary support to the General Council. Undisputed Facts 22, 23. The language of the
ballot detailing the ways each had “aggressively” demanded special treatment is objectively
false. During his deposition, Bryan testified that he did not demand anything from the Tribe,
but only requested what he would be entitled to if the Resolution was rescinded. OBC Officials
Motion for Summary Judgment, Bryan Depo. at 69:23-25; Mallory Declaration at paragraph
12, Exhibit J. Plaintiffs have established through their presentation that they did not refuse to
comply with the will of the General Council, and they did not make aggressive demands- in
fact they did not demand anything. Specifically, neither demanded a permanent fishing ground
on the Chehalis River, they did not demand boat decals or retroactive elder pension payments,
and they did not present anything regarding placement on the 1966 rolls. Bryan Depo. at 70-
72. Plaintiffs claim the General Council relied on all these false statements to arrive at their
disenroliment vote. The Court agrees this must be the case.

The Court finds the undisputed facts establish as a matter of law that the ballot the QBC
presented to the General Council contained false information, and presented the Plaintiffs in a
false light. There is nothing in the record to support the claim made in the ballot that “Joseph
Tarabochia and Bryan Tarabochia have repeatedly refused to comply with the will of the
General Council with respect to the Moratorium.” Challenging the lawfulness of the Resolution
that established the moratorium is not refusing to comply with it. In fact, there is nothing in all
the pleadings to indicate that the Plaintiffs ever wrongfully fished, gathered, received benefits
and/or did anything else that did not “comply” with the moratorium. A reasonable QIN tribal

member would be offended by their Tribal officials claiming repeated noncompliance with
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tribal dictates, when none existed, and such is proven here. There is ample evidence in the
form of meeting minutes and deposition testimony to show that both Joe and Bryan were
damaged by the reaction of the QBC and QIN membership to the individual QBC defendants’
characterization of their conduct. Beginning with Defendant Capoeman’s written statement
presented in the public portion of the February 21, 2023 QBC Special Meeting, continuing with
the printed ballots that were objectively false, and the comments made in the General Council
meeting, Plaintiffs were cast in a false light. The fact that the individual QBC members did not
ensure their statements and especially that ballots were accurate is an omission on their part
that subjects them to tort damages. The Court finds the undisputed material facts warrant
summary judgment for Plaintiffs on their false light claim.
E) Claims Regarding Conversion and Loss of Property Rights
Conversion involves three elements: (1) willful interference with chattel belonging to the
plaintiff, (2) by either taking or unlawful retention, and (3) thereby depriving the owner of
possession. Burton v. City of Spokane, 16 Wash. App. 2d 769,482 P.3d 968, 970 (2021). While
Joe was denied his right to elder benefits which were due him after September 2022, there is
no evidence that any of the individual defendants specifically undertook to deprive him ofthose
benefits. Bryan’s rights are speculative at best. Joseph’s claims for additional rights after
September 2022 are more plausible, but not developed enough to support his claims as a matter
of law at this stage of the litigation. Summary judgment for the individual defendants on these
claims is appropriate.
F) Claims of Fraudulent and Negligent Misrepresentation

For a plaintiff to prevail on a claim for fraudulent misrepresentation, the plaintiff must

prove that: (1) the defendant made a false representation; (2) the defendant knows or believes

Lo}
ORDER ON SUMMARY JUDGMENT 39
MOTIONS
CASE NO. CV23-015




o~ N = T & e - O o

| T T N S N L L T L o T T S S Sy
[~ B = e . e  E ~ Y - - - R R o U B - 05 & =]

that the representation is not as the defendant represented, or that the representation was
recklessly made; (3) the defendant intended to deceive or to induce the other party to act or
refrain from action in reliance on the misrepresentation; and (4) the plaintiff relied on the
misrepresentation to his or her detriment. Fraudulent conduct is never presumed, neither should
its existence rest on mere suspicion or surmise. Durreft v Petritsis, 1970, 474 P2d 487, 489
(N.M 1970). Each of the essential elements for fraudulent misrepresentation must be proven
by clear and convincing evidence. GMAC v. Bitah, 1988 Navajo Sup. LEXIS 2, *7-8.

To recover on a negligent misrepresentation claim, Rlaintiff must prove by "clear, cogent,
and convincing evidence" that: (1) Defendants supplied Plaintiff with false information as to
an existing fact; (2) Defendants knew or should have known that the information was supplied
to guide Plaintiff in the transaction; (3) Defendants were negligent in obtaining or
communicating the false information; (4) Plaintiff relied on the false information; (5) Plaintiff's
reliance was reasonable; and (6) the false information proximately caused Plaintiff's damages.
Ross v. Kirner, 172 P.3d 701, 704 (Wash. 2007).

Plaintiffs argue the disenrollment ballot the Tribal Officials provided to the General
Council contained false information. The Court agrees. They further contend they did not
make aggressive demands, neither demanded a permanent fishing ground on the Chehalis
River, they did not aggressive demand boat decals or retroactive elder pension payments, and
they did not ask for placement on the 1966 rolls. True again. Deposition of Bryan Tarabochia
at p. 70-72, Mallory Declaration at paragraph 11, Exhibit I at 15. However, Plaintiffs have not
proven by evidence that rises to the necessary threshold of “clear and convincing” that the QBC
defendants intended to deceive them through affirmative acts of misfeasance. While the Court

rejects Defendants explanation that Plaintiffs are simply making a semantic argument, because
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what is "aggressive" to the Business Committee may not be to Plaintiffs, the Court agrees that
Plaintiffs have not shown that Tribal Officials supplied the Plaintiffs with false information as
to an existing fact that Plaintiffs relied on. Summary Judgment to the appropriate Defendants
on these claims is warranted.

G) Summary Judgment Claims Regarding Defamation, Libel and Slander

To state a claim for defamation, Plaintiffs must establish: (1) falsity, (2) an unprivileged
communication, (3) fault, and (4) damages. Herron v. KING Broad. Co., 112 Wash.2d 762,
768(1983). Plaintiffs argue certain tribal officials defamed them when they spoke falsehoods
and published the ballot for their disenrollment containing false information. Deposition of
Bryan Tarabochia at p. 87:18-20; Mallory Decl. Paragraph12, Exhibit J. Plaintiffs argue
specifically that Defendant Capoeman defamed them when reading the ballot at the General
Council meeting and making associated comments, some that contradicted what was on the
ballot but were also false, and that Defendant Curley defamed them when she said the
disenrollment proceedings could have been avoided if Plaintiffs had not put on a lawyer hat.
See Undisputed Fact No. 24.

Defendants maintain Plaintiffs' claims fail because the ballot did not contain false information
and Defendant Curley stated an opinion, not a fact. With respect to the ballot, Defendants
maintain the ballot simply restated the requests originally made by Plaintiffs in the Letter,
however that is simply not true. Nowhere in the Letter does Bryan aggressively demand a
permanent fishing ground on the Chehalis River, Quinault Indian Nation boat decals,
retroactive elder pension payments or placement on the 1966 rolls. Joseph requests an honorary
fisher spot on the Chehalis River and his elder pension, but does not demand either. Neither

mention the 1966 rolls.
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Speech should be delivered with respect and honesty, especially in the context of a person
in position of power attempting to persuade a vote like the one here. See Navajo Nation v.
Crockett, 1996 Navajo Supp. LEXIS 14. The QBC’s wording on the ballot, and Capoeman’s
statement on February 21, 2023 as well as his comments on March 25, 2023 were neither.
Capoeman states without support, and not as an opinion or as part of his duties as President
under any QIN policy, that Plaintiffs refused to comply with the will of the General Council
with respect to the moratorium. This undoubtedly left the impression they had failed to comply
with respect the fishing and gathering ban and slandered them. Capoeman further states to the
General Council members that Plaintiffs’ violation is “challenging the authority of this body,”
meaning the authority of General Council. Nowhere does he state that the Plaintiffs had
actually nof failed to comply with the Resolution, and that their requests had occurred over a
year earlier and where now going to be resolved through Tribal Court proceedings. Nor did he
explain that Plaintiffs had every right to challenge the legality of the Resolution in Tribal Court.
These facts were true, important and relevant to General Council members. Capoeman’s
speech was dishonest, disrespectful, and defamatory in that regard.

Statements of opinion "are not actionable."” Robel v. Roundup Corp., 148 Wn.2d 35,59 P.3d
611, 621 (Wash. 2002) (en banc) (citation omitted). With respect to Defendant Capoeman, he
used his position at the microphone not to offer his opinion, but to state falsehoods as fact.
Curley’s actions on the other hand, are less clear. Plaintiffs admit they do not know whether
her statement was an opinion or fact. Deposition of Bryan Tarabochia at p. 90: 19-21. The
undisputed facts indicate she waited in line with other tribal members and then voiced her
concerns. The Court cannot say that Defendant Curley’s statements are more than opinion,

thereby rising to the level of stander. Recognizing the high threshold for success of these
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claims, the Court finds the QBC defendants who approved the ballot committed libel, and
Defendant Capoeman slandered Defendants, and summary judgment for Plaintiffs on these
claims is appropriate. Summary Judgment for defendant Curley is granted.
H) Summary Judgment Claims Regarding Retaliation
To state a claim for retaliation, Plaintiffs must plead the following elements: (I) Plaintiff
engaged in a protected activity, (2) Plaintiff was thereafter subjected to adverse employment
action by the Tribal Officials; and (3) that a causal link exists between the two. Ray v.
Henderson, 217 F.3d 1234, 1240 (9th Cir. 2000); Donahue v. Central Wash. Univ., 140 Wash.
App. 17, 163 P.3d 801, 806 (Wash. Ct. App. 2007). Defendants have not submitted any
reasonable explanation for initiating disenrollment proceedings over a year after the Letter that
purportedly led the individual QBC members to seek disenrollment. Since the vote for
disenrollment is of record and no individual member has provided any evidence of why they
took action when they did, the inescapable conclusion is they did so in retaliation for the
Tarabochias initiating legal action, a protected activity. However, the second prong of the
retaliation test is not met, namely that the Defendants took adverse employment action against
them, and Plaintiffs have not put forth any evidence or argument that excuses that omission.
Summary judgment for Defendants is required on this claim.
I) Claims Regarding Tortious Interference with Business Expectancy

To state a claim for tortious interference with business expectancy, Plaintiffs must plead
the following elements: "(I) the existence of a valid contractual relationship or business
expectancy, (2) that defendants had knowledge of that relationship, (3) an intentional
interference inducing or causing a breach or termination of the relationship or expectancy, (4)

that defendants interfered for an improper purpose or used improper means, and (5) resultant
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damage." Manna Funding, LLC v. Kittitas Cnty., 295 P.3d 1197, 1207 (Wash. App. Ct. 2013).
A plaintiff must show future business opportunities "are a reasonable expectation and not
merely wishful thinking[.]" Life Designs Ranch, Inc. v. Sommer, 364 P.3d 129, 138 (2015).
Plaintiffs argue the Tribal Officials’ denial of allowing Plaintiffs to exercise their treaty fishing
rights is a violation of their business expectancy. Deposition of Bryan Tarabochia at 107:13-
18. However, neither Plaintiff has provided any admissible evidence of a business owned by
them, or that success was eminent should they have been allowed to fish or exercise treaty
rights. Defendants point out that a tortious interference with business expectancy claim
requires Plaintiffs to show a valid contractual relationship or business expectancy. Kittitas
Cnty., 295 P.3d at 1207. The Court agrees that Plaintiffs have shown neither. Summary
Judgment to the individual Defendants on this claim is appropriate.
Plaintiffs’ Request for Injunctive Relief

Sovereign immunity is no defense to tribal officers when injunctive relief is sought against
officials acting outside their authority. The Whitetail Appeals Court barred the Devil’s Lake
Tribal Election Board from carrying out any of the actions decided in the second meeting,
because “an official acting in excess of his authority cannot claim immunity from an “injunctive
process.”” Id at *7, citing Wells v. Nelson Blaine, Jr. CV-O8-0S§-91 (Northern Plains
App.1991), Davis v. Littell, 398 F.2d 83 (9th Cir. 1968) cert. den. 393 U.S. 1018, 89 S. Ct. 621,
21 L. Ed. 2d 562 (1969) and Burlington Northern v. Blackfeet Tribe, 924 F.2d 899 (9th Cir.
1991). In Somers v. Oneida Bingo & Casino General Manager, 2006 WL 6488211, at *4
(Oneida Trial Ct. 2006), the court held “[T]he Tribe’s sovereign immunity permits suits by
tribal members against entities, and/or officials for prospective injunctive relief.” See

also Littlejohn v. Smith, 12 Am. Tribal Law 347, 348 (Cherokee Nation Supreme Court 2015).
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As the U.S. Supreme Court noted in Larson v. Domestic & Foreign Commerce Corp., 337
U.S. 682, 689-90, 69 S.Ct. 1457, 93 L.Ed. 1628 (1949), the doctrine does not apply in such
cases because “the conduct against which specific relief is sought is beyond the officer’s
power and is, therefore, not the conduct of the sovereign.” 337 U.S. at 690 [69 S.Ct. 1457].
Any other rule would mean that a claim of sovereign immunity would protect an entity
exercising power it does not possess. Tenneco Oil Co. v. Sac & Fox Tribe, 725 F.2d at 574
(10" Cir. 1984).

Given the Court’s ruling that the 2023 QBC acted outside their authority in recommending
disenrollment, Plaintiffs may maintain their claim against defendant QBC officials for
prospective injunctive relief in their official capacity. To obtain a permanent injunction,
Plaintiffs must establish the following four factors: (1) success on the merits of the claim; (2)
irreparable injury to the movant if the injunction is denied; (3) the injury to the movant
outweighs the injury to the other party under injunction; and (4) the injunction is not adverse
to the public interest. This standard is similar to that for a preliminary injunction, the only
measurable difference being that a permanent injunction requires showing actual success on
the merits. Prairie Band Potawatomi Nation v. Wagnon, 476 F.3d 818, 822 (10th Cir. 2007).
Whether to grant a permanent injunction is the equitable discretion of the court. See eBay Inc.
v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006)("The decision to grant or deny permanent
injunctive relief is an act of equitable discretion by the district court.").

The most common test courts use to determine whether the movant’s claim shows
“reasonable probability that he will ultimately be entitled to the relief sought” is violation of
existing law. Automated Mktg. Sys., Inc. v. Martin, 467 F.2d 1181, 1183 (10th Cir. 1972).

Where a movant can prove that the non-movant(s) is in violation of existing law, the first
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element to issue an injunction is fulfilled. Milsen Co. v. Southland Corp., 454 F.2d 363, 367
(7th Cir. 1971). As to factor one, Plaintiffs proved their claim that the 2022 Constitutional
Amendment divested the QBC of authority to recommend disenrollment, and it is undisputed
that the QBC violated their own tribal dictates regarding notice and due process. Thus they
have succeeded on the merits of that claim, and the first prong of the test is met.

As to factor two, Plaintiffs are further required to show that irreparable harm is likely in the
absence of this Court granting their requested relief. Winter, 555 U.S. at 22. Irreparable harm
is “generally an action that cannot be undone or remedied with money.” Kasee v. Drew-
Skenandore, 2010 WL 7746038, at *1 (Oneida Trial Ct. 2010). A violation of a party’s
constitutional rights equates to irreparable injury. Taylor v. Haugaard, 360 F. Supp. 3d 923
(D. S.D. 2019). In this case, it is without question the Plaintiffs have established they will suffer
irreparable injury without the injunction being granted-they have shown what they have been
denied in terms of their place as members of QIN and in terms of loss of medical care, ability
to fish, gather and participate in ceremonies, and other injury as a result of being disenrolled.

In LaRose v. Wilson, 2003 WL 26066795, at *8 (Leech Lake Trial Div, 2003) the
tribal court determined that the public interest weighed in favor of granting an injunction in
an unconstitutional removal because there were a substantial number of voters who favored the
officer subject to removal. The show of support for Plaintiffs through the comments of fellow
tribal elders and members who disapproved of the process is similar here. Additionally, the
equities favor that Plaintiffs, and others like them, to always be afforded due process and a fair
and accurate proceeding to determine if action such as that taken here is warranted. The QBC
knew or should have known due process this is a requirement, but failed to afford it. The QBC

specifically approved and adopted an enrollment manual that had strict notice requirements in
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regard to enrollment/disenrollment. Yet they refused to honor those rights with respect to
Plaintiffs, and could do so again in the future. The QIN members’ best interests require the
Court strictly enforcing QIN’s own requirements in that regard.

Injunctive relief is often granted in tribal removal proceedings where the law of removal is
not followed and injunctive relief is in the public interest. See, e.g., Davis v Colegrove, PO-
20-007 (Hoopa Valley Dist. Ct. 2024) (Injunction prohibiting Chairman’s removal hearing
granted) Monetathchi v. Flyingman, 10 Okla, Trib. 376 (Cheyenne-Arapaho Trial Ct. 2007)
(Preliminary injunction issued preventing removal of tribal officer); White Wing v. Ho-Chunk
Nation General Council ex rel. Cloud, 5 Am. Tribal Law 197, 206. This is especially true when
there are questionable motives behind the removal. The Court finds the best interests of the
Quinault public are served by the issuance of a permanent injunction. Any other result will pave
the path for others to be subject to and suffer the same illegalities.

In this case Plaintiffs have established through Court order, sworn complaint, affidavit and
testimony: 1) they have succeeded on the merits of their claims for declaratory judgment and
violation of civit rights- Defendants acted in contravention of the Quinault Constitution, the
ICRA, and the Tribe’s adopted process for ensuring due process in disenroflment cases; 2) they
are suffering and will continue to suffer irreparable harm-being barred from membership in
QIN- in the absence of injunctive relief; 3) the balance of equities, namely upholding the
Constitution and laws/policies of the QIN, are in their favor; and 4) that an injunction is in the
public interest. See Winter v. Natural Resources Defense Council, Inc.. 555 U.S. 7, 20
(2008). As such, the Court finds Plaintiffs are entitled to a permanent injunction prohibiting
Defendant QBC, QBC members in their official capacity, and Defendant tribal officers and

their successors from taking any prospective action to keep Plaintiffs off the membership rolls,
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to deny them any benefits afforded tribal members, to withhold from Joseph any elder
benefits/privileges to which he might be entitled as a member of QIN.
Damages

In addition to multiple hearings, the Court held a number of status conferences in this case and
adopted a scheduling order for discovery and depositions. The Court compelled the Defendants
to produce fishing catch and tax records that Plaintiffs could use to formulate a damage theory
and present damages amounts related to their inability to fish and gather. In doing so, the Court
made it abundantly clear to Plaintiffs on multiple occasions that in order for the Court to
consider a claim for economic damages, including their claimed lost fishing revenue as a result
of being denied a fishing permit, they were going to need to name and present an expert witness
who could support their position via supporting report and deposition, and if necessary, at trial.
Plaintiffs did not retain such a person. Instead, Bryan his own has attempted to extrapolate
information provided into a damage figure, even as he has no expertise in that regard. As
Defendants point out, when the time came to do so, Bryan was not prepared to present an
economic damage dollar figure based on an analysis of the information to a reasonable
certainty. In short, Plaintiffs have not presented any admissible evidence of economic damages.

The Court itself cannot arrive at a lost economic damages figure given the many factors that
impact same. With respect to lost fishing revenue, such things as the boat utilized, time of year
spent fishing, weather and fishing conditions, geographic locale, crew, market demand, price,
and other factors all play into such a calculation. Any person presenting a figure for economic
damages would need to be qualified to analyze the data and be able to explain the variables and
how they arrived at their conclusions. Without that information, economic damages are too

speculative.
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By virtue of prevailing on some of their claims, Plaintiffs are entitled to non-economic
damages. As such, the Court will set a trial on the issue of appropriate compensatory damages
for Joseph Tarabochia and appropriate compensatory damages for Bryan Tarabochia. Each
Plaintiff should limit his testimony to non-economic, compensatory damages which are the
direct and proximate result of wrongful deprivation/impairment of civil rights and the pain and
suffering caused by the tortious errors and omissions of the individual defendant QBC members
from 2022-2023 and thereafter. The Defendants against whom judgment has been entered will

be able to cross-examine on those issues if they so choose, and the Court may ask questions.

CONCLUSION

This case has raised issues of first impression which are complex and have been litigated
over many months. More difficult is the emotional nature of the subject matter. A great sadness
underlies the proceedings, which have impacted generations of the families involved, tribal
officials, tribal members, and the entire Quinault community. Through their actions, the QBC
members have declared the QIN Constitution and laws can be skirted under pretense, and
without regard to the rights of their members. When tribal officials believe they can engage in
unconstitutional actions unchecked by the judiciary— a grave scenario for a constitutional
government exists. This Court has attempted to right that wrong.

IT IS HEREBY ORDERED that Summary Judgment in GRANTED in favor of Plaintiffs
and against the Defendants on their claims for violation of their due process and free speech
rights and that the QBC members acted outside their authority when they recommended the
Plaintiffs be disenrolled. Defendants and each of them are permanently enjoined from

prospectively considering Plaintiffs as disenrolled from QIN, and from refusing to recognize
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Joseph Tarabochia and Bryan Tarabochia as members of the Quinault Indian Nation, with all
their rights and privileges attendant thereto.
ITISHEREBY FUTHER ORDERED that Summary Judgment is GRANTED to the individual
Defendants on the following counts sounding in common law tort: conspiracy, conversion,
loss or property rights. fraudulent and negligent misrepresentation, malicious prosecution,
invasion of privacy, retaliation and tortious interference with business expectancy.
IT IS FURTHER ORDERED that Summary Judgment is GRANTED to the Plaintiffs and
against defendant individual QBC members Guy Capoeman, Fawn Sharp, Larry Ralston,
Latosha Underwood, Gina James, Jim Sellers, John Bryson Jr., Noreen Underwood, Donald
Waugh, Ryan Hendricks and Kristeen Mowitch for their errors and omissions leading to breach
of fiduciary duty, abuse of process, defamation, libel and slander, and false light.
IT IS FURTHER ORDERED that Summary Judgment is GRANTED to Defendants Alison
Boyer and Hannah Curley, individually.
IT IS FURTHER ORDERED THAT claims arising from the enforcement of Resolution [9-
147a-98 are deemed MOOT.

SO ORDERED this 3rd day of November, 2025

TRIBAL COURT JUDGE
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