






















































































with the right of fee owners to dedicate this route to the public: the statutes upon which Appellants rely
have no application to lands held in fee. These facts alone support the conclusion that an easement by
common-law dedication existed on Lot 5. The statutory requirements for an easement by dedication are
also met: because the route had been “used and kept in repair and worked for at least six years
continuously as a public highway,” the road may be dedicated to the public under Minn. Stat. § 160.05.%°

C. Easement by Necessity
1. The Tribal Court’s findings

The Tribal Court held that there is an easement by necessity for Prince of Peace Lane to the Cemetery. In
so holding, the Tribal Court concluded that “there was unity of title between Lots 5 and 7 from 1867 to
1920,” “the [Lane] was and is the only access point to Prince of Peace Cemetery,” and an “easement by
necessity exists because unity of title was severed and at the time of severance the route now known as
Prince of Peace Lane was the only access point to Prince of Peace Cemetery.” (Or. at 99 43-45.)

The Tribal Court made several Findings of Fact related to these Conclusions:

14. Prince of Peace Cemetery is a place of cultural and historical significance and an active
cultural site for Band members. . . . Band members from various families are buried at
Prince of Peace Cemetery.. ..

15. There are unmarked graves scattered throughout Prince of Peace Cemetery, particularly
in the eastern portion of the Cemetery. . ..

16. Prince of Peace Lane is the single access point to Prince of Peace Cemetery and its
current route does not disturb unmarked graves. . . . The only other access to the Prince
of Peace Cemetery would be by foot, and even foot travel risks disturbing those
unmarked graves. . . .

17. If the Band were to build an alternative entrance to Prince of Peace Cemetery, the entire
process would involve various federal agencies and the Tribal Historic Preservation

Office. . ..

18. To comply with the Band's laws and governmental policies in assessing the prospects for
constructing a new entrance, the Band would have to expend $2,000-$3,000 per day for

(App. Mem. at 7) Appellants cite no authority that would restrict a Tribal Court from declaring an easement on fee
land (if the Tribal Court has subject matter jurisdiction}.

1% Respondents contend that the 1855 Treaty independently provides authority for establishment of an easement.
We do not base our conclusion that an easement exists on this authority. Article 8 of the 1855 Treaty states “all
roads and highways, authorized by law, the lines of which shall be laid through any of the reservations provided for
in this convention, shall have the right of way through the same; the fair and just value of such right being paid to
the Indians therefor; to be assessed and determined according to the laws in force for the appropriation of lands
for such purposes.” (R.A. at 400) A note in the margin states “roads may be constructed.” Id. We do not read the
treaty to confer a right-of-way or easement for existing roads, or to mean that any of the land transactions
described in the treaty are subject to an existing right-of-way or easement. In sum, we do not base our conclusion
that an easement exists on the 1855 Treaty language.
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the duration of weeks and could only construct another entrance if there were no
unmarked graves in the area. . . . If unmarked graves were located, construction could
not be completed, or would need to be rerouted to provide a 75-foot buffer around the
area of any graves. . . . Even if there were no graves located in the area, construction
would need to be constantly supervised. . . . Failure to comply with the Historic
Preservation Office’s rules and regulations can result in fines to which the Band itself
could be subject. . ..

19. Since elders have indicated that there are unmarked graves in Prince of Peace Cemetery
and the surrounding area, if construction were to occur in or near Prince of Peace
Cemetery, the Band would be required to undergo, and pay for the above-mentioned
procedures, including hiring a firm to conduct an examination of the area with
ground-penetrating radar. . . .

20. The path to Prince of Peace Cemetery that became Prince of Peace Lane was, and is, the
only way to access the cemetery--it is a path that the Ojibwe have used to access Prince
of Peace Cemetery since time immemorial. . . .

(Citations to trial court record omitted.)
2. The parties’ contentions

Appellants do not dispute that Prince of Peace Lane was initially a necessary route to access the
Cemetery. Instead, Appellants raise two arguments against the continuation of an easement by
necessity. First, they contend that the necessity ended in 2004, when Finn granted an easement along
Seven Lakes Road to the east of the Cemetery.?® Appellants assert that this easement provided a right of
access because the Band could “punch in” to the Cemetery from Seven Lakes Road. (Nov. 13, 2023 Dep.
of G. Hazelton at 153.) Appellants contend that this alleged right of access eliminated the necessity of
using Prince of Peace Lane to access the Cemetery, thus defeating the easement by necessity on Prince
of Peace Lane. The “mere inconvenience of relocating the cemetery entrance does not equate to a
necessity.” (App. Mem. at 10.)

Second, appellants argue that, because the land was held in trust by the United States when it was
severed, a common law easement by necessity cannot be created without approval by the United States.
(App. Mem. at 9-10.)

The Band contends that all the conditions required to create an easement by necessity existed by 1920
“when the land was conveyed in fee” (Resp. Mem. at 21.) The Band argues that unity of title existed
between Lots 5 and 7 in the Band from 1867-1889 and in the U.S. from 1889-1920, the U.S. created the
necessity by conveying fee title of Lot 5 to an individual Indian in February 1920, and at the time the
Lane was the only access point to “land-locked Lot 5.” (/d. at 21-22.)

The Band also argues that “once an easement by necessity exists, it remains, whether the necessity
continues or not.” (Resp. Mem. at 28.) The Band argues in the alternative that the necessity continues to

20 The Finns granted an easement to the Band on September 21, 2004, before Lot 5 was taken out of trust and
before selling it to the Hazeltons.
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exist, regardless of potential access to the Cemetery from Seven Lakes Road — the Lane “is the only road
that leads to the entrance of” the Cemetery; Seven Lakes Road “runs parallel” to the Cemetery and the
east side of the Cemetery “would have to be demolished to make room for a new entrance to the
Cemetery”; a new entrance is not possible because “there are unmarked graves scattered in and near
the Cemetery, particularly on the east side”; building an access from Seven Lakes Road would require
approval by federal agencies and the Tribal Historic Preservation Office, may disturb unmarked graves,
and would be costly. (/d. at 28-29.)

As to Appellants’ argument that Section 323 precluded grant of an easement, the Band argues that the
easement existed before enactment of the statute in 1948. The Band also argues that federal ownership
of land cannot block an implied easement “where the easement across the land held in trust for the
Band is also for the benefit of the Band.” (/d. at 22.)

Here, we agree with the Tribal Court that an easement by necessity vested when the land constituting
Lots 5 and 7 was severed. The route to the Cemetery across Lot 5 was necessary for Tribal members and
others to access the Cemetery. We first address the law surrounding common law easements by
necessity before addressing Appellants’ two arguments.

3. Common law easement by necessity

“An easement implied by necessity is created when ‘(1) [there is] a separation of title; (2) the use of
which gives rise to the easement shall have been so long continued and apparent as to show that it was
intended to be permanent; and (3) that the easement is necessary to the beneficial enjoyment of the
land granted. . . . Except for the necessity requirement, these factors are only aids in determining
whether an implied easement existed.” Magnuson v. Cossette, 707 N.W.2d 738, 745 (Minn. Ct. App.
2006) (citations omitted).?* The Magnuson court also discussed the nature of the necessity that may
create an easement. “To be ‘necessary,’ an easement must be more than a mere convenience. . . . But
‘the easement need not have been indispensable to be necessary; rather, a reasonable necessity at the
time of severance is sufficient.” . . . Obstacles such as topography, houses, trees, zoning ordinances, or
the need for extensive paving, may create conditions where an easement is necessary.” /d. (citations
omitted).

In Magnuson, respondent argued that a “haul road” from a marina through adjoining property was
necessary to haul dredge spoils from the landlocked marina and therefore respondent had an easement
by necessity across the haul road. Appellant argued that the marina could be accessed across other land
or by water or ice, depending on the season. The landowner and respondent testified that “the haul
road was reasonably necessary to conduct the dredging operations.” Id. at 746. The court of appeals held
that the district court “did not err in concluding that the easement was necessary.” Id. The court of
appeals noted that “the question is not whether there are hypothetical alternative routes available; it is
whether the haul road was reasonably necessary.” /d. at 746.

The Minnesota Court of Appeals has commented on proof necessary to find that a necessity exists,
justifying this common law easement, in other cases. In Holmes v. DeGrote, No. CX-00-365, 2000 Minn.
App. LEXIS 875, at *7 (Minn. Ct. App. Aug. 15, 2000), an easement of necessity was affirmed when

21 The Tribal Court looks to Minnesota common law on easements. Leech Lake Band of Ojibwe Judicial Code, Part
VII, Section 6.
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“constructing an alternate driveway across the recorded easement would be impractical based on the
placement of existing buildings and the presence of mature trees. Where prohibitively expensive
construction of the felling of mature trees is necessary to build an alternative route, an easement for the
existing route may remain reasonably necessary.” An easement was granted when “[o]ther possible
accesses [to a farm] were a ditch and a field. Access through the field would be virtually impossible in
the winter and at times when the field is plowed or is muddy.” Storck v. Storck, No. C9-98-1800, 1999
Minn. App. LEXIS 573, at *9 (Minn. Ct. App. May 25, 1999). When “steep terrain, fences, and

buildings . . . prohibit safe ingress and egress,” an easement was granted. McCarthy v. Burke, No. C8-95-
1286, 1995 Minn. App. LEXIS 1420, *6 (Minn. Ct. App. Nov. 21, 1995). An easement was sustained when
making alternative access would be “drastic and expensive.” Rosendahl! v. Nelson, 408 N.W.2d 609, 612
(Minn. Ct. App. 1987).

4. Prince of Peace Lane was a necessary route to the Cemetery and the Band is entitled to an
easement by necessity

Appellants contend that the necessity of using Prince of Peace Lane to access the Cemetery ended in
2004, when Skip Finn granted the Band an easement along Seven Lakes Road on the east side of the
Cemetery. Seven Lakes Road was another gravel road that connected to Prince of Peace Lane. See Fig. 1
and 2, supra, pp. 5-6. Seven Lakes Road allowed passage to properties north of the Cemetery. The record
does not disclose when Seven Lakes Road was constructed. Appellants contend that the Band could
construct an access from Seven Lakes Road to the Cemetery by clearing trees and “punching in” to the
east side of the Cemetery from the Road.

We reject Appellants” argument that the necessity ended, thereby eliminating any existing easement by
necessity, for two reasons. First, we agree with Minnesota law that “the use giving rise to an easement
by implication of necessity [is considered] at the time of the severance.” Magnuson, 707 NW.2d at 746.2
“A subsequent change of conditions after the severance cannot create or defeat an easement by
implication.” Kleis v. Johnson, 354 N.\W.2d 609, 611 {(Minn. Ct. App. 1984) (concluding that, because road
over respondent’s property was the only method of access at the time the parcel was severed,
subsequent construction of a new road did not change appellant’s entitlement to the easement).
“IClhanged conditions after severance will neither create nor defeat the easement.” Storck, 1999 Minn.
App. LEXIS 573 at *8. Thus, even if the granting of an easement in 2004 provided reasonable access to
the Cemetery from Seven Lakes Road, that change in condition would not defeat the easement along
Prince of Peace Lane established decades earlier.

Second, we conclude that even if the necessity must continue in order to sustain an easement by
necessity, the Tribal Court’s determination that “[t]he path to Prince of Peace Cemetery that became
Prince of Peace Lane was, and is, the only way to access the cemetery”—and thus the necessity
remained despite the possibility of access via Seven Lakes Road—is reasonably supported by the
evidence and is not clearly erroneous. (Or. at FOF 20.)

22 Appellant cites one Minnesota case—Bode v. Bode, 494 N.W.2d 301 (Minn. Ct. App. 1992)—for the legal
proposition that “an easement by necessity lasts only as long as the necessity.” (App. Mem. at 10) Bode seems to
be an outlier in light of several Minnesota court of appeals cases (cited above) that determine necessity at the time
of severance and do not credit changed conditions to defeat an easement. The Bode language is also dicta in that,
while the holder of the easement in the case received “offers to provide alternate access,” the evidence did not
establish any alternate routes and the court sustained the easement by necessity.
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Minnesota courts have frequently compared a theoretical alternative route to the path over which an
easement is sought to determine if the latter is “necessary.” “To be ‘necessary,” an easement must be
more than a mere convenience. . . . But ‘the easement need not have been indispensable to be
necessary; rather, a reasonable necessity at the time of severance is sufficient.”” Magnuson v. Cossette,
707 N.W.2d 738, 745 (Minn. Ct. App. 2006) {citations omitted). Features such as “topography, houses,
trees, zoning ordinances, or the need for extensive paving,” id., “the placement of existing buildings and
the presence of mature trees,” Holmes, 2000 Minn. App. LEXIS 875 at *7, “steep terrain, fences, and
buildings,” McCarthy, 1995 Minn. App. LEXIS 1420 at *6, and “drastic and expensive” construction,
Rosendahl, 408 N.W.2d at 612, are cited by the courts as impediments to reasonable access by

alternative routes making the easement route reasonable necessary.

The Tribal Court’s findings relating to the infeasibility of the proposed alternative route via Seven Lakes
Road are unchallenged by Appellant and supported by the evidence. These findings support the
conclusion that Prince of Peace Lane remains “reasonably necessary” to access the Cemetery. In
considering the alleged Seven Lakes Road access to the Cemetery, the Tribal Court found that “[t]here
are unmarked graves . . . in the eastern portion of the Cemetery” near the proposed alternative access
point, that “even foot travel risks disturbing those unmarked graves,” that building an “alternative
entrance to Prince of Peace Cemetery . . . would involve various federal agencies and the Tribal Historic
Preservation Office,” that studying whether alternative access was feasible would require “hiring a firm
to conduct an examination of the area with ground-penetrating radar,” that a feasibility study would cost
“$2,000-53,000 per day for the duration of weeks,” that the Band “could only construct another entrance
if there were no unmarked graves in the area, “ and that any “construction would need to be constantly
supervised.” The Band would also have to remove trees on the east side of the Cemetery to access it
from Seven Lakes Road. These impediments to Seven Lakes Road as an access point to the Cemetery
support the conclusion that the Prince of Peace Lane route to the Cemetery remains reasonably
necessary.

We next turn to Appellants’ second argument, that an easement by necessity cannot be established
while land is held in trust by the United States, absent its approval. We reject this argument for two
alternative reasons. First, we conclude that Lots 5 and 7 were severed, and the necessity arose, in 1920
against Lot 5 when Lot 5 was conveyed in fee while Lot 7 was still held in trust. The United States had no
interest or control over Lot 5, and its approval was not necessary. Lots 5 and 7 were held in trust for
individual Indian allottees beginning in 1915 (Lot 7) and 1916 (Lot 5). But in 1920, Lot 5 was conveyed in
fee to Quay Ke Gah Bow. Thus, as of 1920, Lot 5 was not subject to any restraints on alienation by the
United States government. Because the portion of Prince of Peace Lane we are interested in here
crossed fee land over which the United States government had no control or interest, statutory restraints
on alienation have no application. No approval by the United States government was necessary. In 1920,
an easement by necessity arose and was established against Quay Ke Gah Bow for the benefit of Mah Je
Aun Quabe, the then-individual-allottee of Lot 7, on which the Cemetery sits. Absent its abandonment or
extinguishment, subsequent owners took title to Lot 5 subject to that easement and it continued against
subsequent owners.

Alternatively, even if Lots 5 and 7 were severed, and thus the necessity arose, in 1915 when Lot 7 was
allotted in trust to Mah Je Aun Quabe, or in 1916, when Lot 5 was allotted in trust to Quay Ke Gah Bow,
we are aware of no authority preventing an easement by necessity from arising against the United States
and Quay Ke Gah Bow (Lot 5) in favor of Mah Je Aun Quabe (Lot 7). Appellants cite no statute or
regulation that would prevent an easement by necessity from accruing against the United States under
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the circumstances of this case. To the contrary, “[t]he doctrine of easement by necessity applies,
generally, against the United States.” McFarland v. Kempthorne, 545 F.3d 1106, 1111 (9th Cir. 2008).

Additionally, 25 U.S.C. § 323 and regulations related to it, and 48 U.S.C. § 1489, cited by Appellants to
preclude vesting of an easement by necessity, were adopted decades after continuous use of the route
by families and others to access the Cemetery and well after the land parcels were severed. See
Canadian St. Regis Band of Mohawk Indians v. New York, No. 5:82-CV-0783 (Lead), 2013 U.S. Dist. LEXIS
94381, at *26 (N.D.N.Y. June 8, 2013) (concluding that 25 U.S.C. § 323 and another statute relating to
rights-of-way for public highways across Indian lands were not applicable to a right-of-way for a public
highway apparently acquired in 1818). They do not retroactively apply to an easement established years
earlier.

Finally, although we reject the contention that federal approval was required to establish an easement
by necessity, we have concluded elsewhere in this opinion that the United States implicitly approved of

the route along Prince of Peace Lane by consistently mapping it, referring to it, using it, and maintaining
itz

2 The Tribal Court also concluded that “an easement by prescription exists because the Band and the public has
[sic] openly, continuously, and notoriously used the route now known as Prince of Peace Lane for long over fifteen
years.” The Tribal Court excluded the period in which the route was used while the land was held in trust, but
added together two non-contiguous periods of use while the land was held in fee status. Those periods — which
exceed 15 years —were in 1920 {“4 months and 12 days”} and from 2005 to 2020 (“14 years, 9 months and 20
days”). (Or. at 119 46-48.)

Appellants argue that periods of use while the land was held by the United States cannot be added to use against
other owners. (App. Mem. at 14.) They also describe tacking of non-continuous periods as “odd,” but do not
otherwise strenuously challenge that aspect of the Tribal Court’s analysis. (App. Mem. at 14.)

“A prescriptive easement grants a right to use the property of another based on prior continuous use by a party.
To establish a prescriptive easement, the claimant must prove by clear and convincing evidence that the use of the
property that is actual, open, continuous, exclusive, and hostile for the prescriptive period of 15 years. The 15-year
period for prescriptive easements begins with the open, hostile, exclusive, and continuous use of another's
property.” Magnuson v. Cossette, 707 N.W.2d 738, 745 (Minn. Ct. App. 2006) (internal citations omitted).

It appears that a prescriptive period can run against different, subsequent landowners. See, e.g., Zollinger v. Frank,
175 P.2d 714, 718 {Utah Sup. Ct. 1946); Durman v. Holland, No. A-93-618, 1995 Neb. App. LEXIS 71, at *11-12 (Ct.
App. Feb. 21, 1995) (“[T]he transfer of title from the previous titleholder to [the current owner] in 1977 did not
interrupt or terminate the running of [the adverse possessor’s] prescriptive period that commenced in 1975.”);
Sevier v, Locher, 222 Cal. App. 3d 1082, 272 Cal. Rptr. 287 (Cal. App. 1st Dist. 1990} (stating that subsequent
purchaser acquired their grantors’ title against which the prescriptive period was already running); ¢f. Dozier v.
Krmpotich, 35 N.W.2d 696, 700 (Minn. 1949) (stating that granting of mortgage during prescriptive period does not
interrupt use of adverse possessor).

However, we are aware of no authority allowing a prescriptive easement to vest against the United States or
allowing the prescriptive period to run while land is held in trust by the United States. To the contrary, authority of
which we are aware indicates that a prescriptive easement cannot vest, and the prescriptive period cannot run,
while the land is held in trust by the United States. Onieda Indian Nation v. Cty. of Oneida, 434 F. Supp. 527, 542
(N.D.N.Y. 1977) (“Where the United States holds title to land in trust for Indians, adverse possession cannot run
against the land.”) {citing United States v. 7,405.3 Acres of Land, 97 F.2d 417 (4th Cir. 1938)); see also 48 U.S.C.

§ 1489 (“[N]o prescription...shall run, or continue to run, against the title of the United States . . .; and no title to
any such lands of the United States or any right therein shall be acquired by adverse possession or prescription .
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Thus, we reject Appellants’ arguments against an easement by necessity based on an alleged alternative
feasible access to the Cemetery from Seven Lakes Road.

Conclusion

We conclude that the Band has established the existence of an easement by dedication and by necessity
for use of Prince of Peace Lane across Appellants’ properties. The Tribal Court’s judgment is therefore

affirmed.
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..”}). Under Oneida, because land held in trust is not alienable by the tribe or individual Indian beneficiaries,
adverse possession, statutes of limitations, and laches defense do not run against them (or the government).434 F.

Supp. at 542.

Additionally, we question whether non-contiguous time periods may be tacked together for purposes of
establishing a prescriptive easement. “Successors-in-interest can tack together their periods of adverse possession
to satisfy the statutory time limit [for adverse possession] if these periods are consecutive.” Wytaske v. Peterson,
No. C4-00-488, 2000 Minn. App. LEXIS 1186, at *7-8 {(Minn. Ct. App. Nov. 28, 2000) {citing Burns v. Plachecki, 223
N.W.2d 133, 136 (Minn. 1974) (noting that prior alleged adverse possessor’s use was not actually adverse, thus
could not be tacked on)). In Wytaske, appellant’s and a former owner’s adverse possession were separated by a 14
year break during which the parcel’s owner reasserted possession, thus the adverse possession was not
continuous for the requisite 15 years. /d. at *9-10.

Finally, because we conclude elsewhere in this opinion that prior owners of Lot 5 and the United States
government consented, albeit implicitly, to the route along Prince of Peace Lane, we question whether the
“adversity” necessary to establish an easement by prescription exists. See Hartman v. Blanding’s, inc., 181 N.w.2d
466, 469-470 (Minn. 1970) (“[W]here the user is permissive on the part of the owner, there can be na prescriptive
right.”). But see Alstad v. Boyer, 37 N.W.2d 372, 375-376 (Minn. 1949) (distinguishing acquiescence of servient
owner from permission of servient owner for purposes of determining whether adversity necessary to establish
easement by prescription exists). While we question the existence of an easement by prescription, we need not
decide this issue because we conclude that an easement was created by dedication and by necessity.
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