


















































dictates that a sovereign cannot be sued in its own courts, or in the courts of a foreign jurisdiction,
absent the sovereign’s consent.*° !

M(C)NCA Title 27, § 1-102 (D) describes what lawsuits, if any, may be filed against the
Muscogee (Creek) Nation. This section specifically provides that no statutory language (other than
the specific waivers that are listed therein) is intended to be read as a waiver of the Muscogee
(Creek) Nation’s sovereign immunity.>> As a starting point, this shows that the Muscogee (Creek)
Nation views itself as a sovereign Nation, and that its status as a sovereign protects it from lawsuits
filed in its own court, or in the courts of foreign jurisdictions. In the Muscogee (Creek) Nation
Courts the doctrine of sovereign immunity has been the determinative factor in a number of cases
(both in the MCN District Court and the MCN Supreme Court) in which the Muscogee (Creek)
Nation was the sovereign seeking immunity.>® Further, the MCN District Court has ruled, in a

series of cases, that sovereign immunity protects foreign sovereigns within the Courts of the

Muscogee (Creek) Nation.>* Thus, it is clear to this Court that, under certain circumstances,

50 See, Beers v. Arkansas, 61 U.S. 527, 529 (December 1, 1857). “It is an established principle of jurisprudence in all
civilized nations that the sovereign cannot be sued in its own courts, or in any other, without its consent and permission;
but it may, if it thinks proper, waive this privilege, and permit itself to be made a defendant in a suit by individuals,
or by another State.”
3! See, Sovereign Immunity, Black’s Law Dictionary (11" ed. 2019). “A government's immunity from being sued in
its own courts without its consent.”
52 See, M(C)NCA Title 27, § 1-102 (D), which provides, “Nothing in this title shall be construed to be a waiver of the
sovereign immunity of the Muscogee (Creek) Nation, its officers, employees, agents, or political subdivisions or to be
a consent to any suit except as expressly stated in subsection D.”
33 See, (MCN Supreme Court Cases) Mclntosh v. Muscogee (Creek) Nation, 4 Mvs. L. Rep. 27 (February 20, 1986),
where the Court affirmed the District Court’s finding that “the Muscogee (Creek) Nation has not waived its sovereign
immunity to suit for Appellant to sue the Muscogee (Creek) Nation.” Also, MclIntosh v. Beaver, 4 Mvs. L. Rep. 186
(September 16, 1999), where the Court found “that Appellant’s claim is a request for payment of funds from the
National Treasury and, as such, is barred by the doctrine of sovereign immunity.” Also See (MCN District Court
Cases) Okmulgee Indian Community v. Beaver, 2 Mvs. L. Rep. 357, 358 (October 16, 1997), where the Court found
“that this action is, in effect, an action against the Muscogee (Creek) Nation and, as such, is barred by the sovereign
immunity of the tribe.” Britton v. Muscogee (Creek) Nation, 2 Mvs. L. Rep. 531, 536 (August 15, 2000), where the
Court, while addressing an Indian Civil Rights Act claim, found that “any waiver of sovereign immunity must be
articulated, expressly and unequivocally, from the Muscogee (Creek) Nation itself.”
54 See, Ade v. Muscogee (Creek) Nation, 2 Mvs. L. Rep. 538, 540 (August 15, 2000), Golden v. Muscogee (Creek)
Nation, 2 Mvs. L. Rep. 520, 523 (August 15, 2000), and Waggoner v. Muscogee (Creek) Nation, 2 Mvs. L. Rep. 524,
530 (August 15, 2000), where the Court found that the sovereign immunity of a foreign sovereign, the United States,
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sovereign immunity is an available jurisdictional defense, both for the Muscogee (Creek) Nation
and for foreign sovereigns that may be called into the Courts of the Nation.

The first element that we must address in any sovereign immunity analysis is whether the party
asserting the jurisdictional defense is in-fact a sovereign capable of asserting such a defense. In
the case of the Italwas of the Muscogee (Creek) Nation, this analysis can be particularly fraught
with challenges. The Appellant and the Muscogee (Creek) Nation have a shared history. At various
points along the historical timeline, the Appellant and the Muscogee (Creek) Nation were
essentially one entity, falling under the protections of the same tribal Constitution. Both the
Appellant and the Muscogee (Creek) Nation derive their government-to-government relationships
with the United States from the same Creek treaties. Even today, a significant number of the
Appellant’s citizens are also citizens of the Muscogee (Creek) Nation. The question for this Court
is whether this shared history, and in many instances, a shared sovereignty, can be divided, or if it
must be centralized into one entity.

As mentioned extensively in the historical section of this Opinion, the story of the Muscogee
(Creek) confederacy finds its beginnings in a collection of smaller, equally sovereign tribal units
that worked together for greater security and strength. While the passage of time and past United
States tribal policies have shaped the tribes into what they are today, this does not alter the original
source of the tribes’ sovereignty, within its smaller units. Following passage of the Oklahoma

Indian Welfare Act, the Appellant sought a federal charter as “a recognized band of Indians

would prohibit the Muscogee (Creek) Nation courts from asserting jurisdiction over the matter, stating “...this Court

is without jurisdiction to entertain suits against the treasury of the United States in this instance. The United States,

like the Muscogee (Creek) Nation, enjoys absolute sovereign immunity from any and all lawsuits for which they have

not given express consent.” [Emphasis Added]. A/so see the Tomah I and Tomah II analysis beginning on Page 14 of
this Opinion.
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residing in Oklahoma” and developed a Constitution to govern its citizens.>® Pursuant to federal
law, the Appellant is a separate and independent band of the Muscogee (Creek) Nation.
On October 26, 2007, this Court concluded in its Order and Opinion that:

The relationship between Thlopthlocco and the federal government is different

from the relationship between Thlopthlocco and the Muscogee (Creek) Nation.

Under federal law, Thlopthlocco is a reorganized Indian tribe; under tribal law,

Thlopthlocco is a Muscogee (Creek) Nation tribal town... The Tribal Town

Constitution affects neither the status of tribal town members as citizens of the

Muscogee (Creek) Nation nor the relationship of the Tribal Town to the Muscogee

Nation which remains analogous to a city/state government or state/federal

government relationship. >
It is clear to the Court that this finding has been used in the years following the Court’s 2007
Opinion as support for the argument that the Appellant is something short of a full sovereign entity;
that the Appellant is beholden to the Muscogee (Creek) Nation, and its internal governmental
decisions may not be honored by this Court. As with all court orders, context is key. In SC-2007-
01, this Court was asked by the Thlopthlocco Tribal Town (Appellant in the current appeal) to
reverse a MCN District Court order dismissing the District Court action for lack of jurisdiction.
Thlopthlocco argued in its June 29, 2007, Application to Assume Original Jurisdiction, Petition
for Quo Warranto and Brief in Support, that the Courts of the Muscogee (Creek) Nation did have
jurisdiction over the matter pursuant to M(C)NCA Title 27, § 1-102 (B), and the Tomah cases.>’
Further, that the Muscogee (Creek) Nation courts were the proper venue because:

(i) Thlopthlocco has not established a tribal court, (ii) Thlopthlocco is located

within the historical boundaries of the Muscogee (Creek) Nation, (iii) Thiopthlocco
is one of the original confederated tribal towns of the Muscogee (Creek) Nation and

3% See, Corporate Charter of the Thlopthlocco Tribal Town, a Federal Corporation Chartered Under the Act of June
26, 1936. (February 16, 1939).

56 See, Order and Opinion in Thlopthlocco Tribal Town v. Moore, et al., SC-2007-01, Pg. 3-4 (October 26, 2007). See
also, Harjo v. Kleppe, 420 F.Supp. 1110 (September 2, 1976), aff 'd sub nom. Harjo v. Andrus, 581 F.2d 949 (June 9,
1978).

57 See Application to Assume Original Jurisdiction, Petition for Quo Warranto and Brief in Support, filed on June
29, 2007 in Thlopthlocco Tribal Town v. Moore, et al., SC-2007-01, Pg. 2.
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(iv) Muscogee receives federal funding for judicial services allocated for
Thiopthlocco’s benefit.*®

This Court granted Thlopthlocco’s writ and ordered the MCN District Court to hear the case,
finding it particularly persuasive that citizens of the Muscogee (Creek) Nation (also enrolled as
citizens of Thlopthlocco) might be without a court to address their legal matters.>® In its
jurisdictional analysis, the Court looked to Tomah 1.%° In that action, the MCN District Court struck
a balance between federal law and tribal law, concluding that the individual parties involved in
that action were citizens of the Muscogee (Creek) Nation (or eligible for citizenship), that the
actions occurred within the territorial and political jurisdiction of the Muscogee (Creek) Nation,
and that the Thlopthlocco Tribal Town specifically requested the case to be heard within the
Nation’s courts. As such, the Court found that, under certain circumstances, the Muscogee (Creek)
Nation has limited jurisdiction to hear Thlopthlocco Tribal Town’s claims. The MCN District
Court also refused to hear certain counterclaims in that action, finding them barred by the doctrine
of sovereign immunity and stating that the claims were “beyond the Court’s jurisdiction...unless

»61 This balance enabled

the tribal town specifically and expressly waives sovereign immunity[.]
the courts of the Muscogee (Creek) Nation to hear certain actions brought by the Thlopthlocco

Tribal Town, while also honoring the rights associated with Thlopthlocco’s status as a federally

8 Id. at 2-3.
5% During Oral Argument in Thlopthlocco Tribal Town v. Anderson, et al., SC-2021-03 (November 19, 2021), the
Appellant advised the Court that a statute-based Judicial Code (as opposed to a Constitutional amendment adding a
co-equal Judicial Branch) has since been adopted by the Appellant tribe’s Business Committee, though counsel could
not recall the terms of the Code at that time. Upon review of the supplemental materials filed with the Court on June
1, 2021, the Court has reviewed the Thiopthlocco Tribal Town — Judicial Code of 2009 (beginning at Bates Stamp
1441).
0 The Court stated in its October 26, 2007, Order and Opinion in Thlopthlocco Tribal Town v. Moore, et al., SC-
2007-01, that “the Thlopthlocco Tribal Town has previously sought relief in the District Court of the Muscogee
(Creek) Nation seeking relief in a matter similar to the present dispute... We believe the analysis and conclusion
reached by Judge Stacy Leeds in Thlopthlocco was correct. The Muscogee Nation District Court had jurisdiction to
hear disputes between Thlopthlocco citizens on town matters.”
©1 Thlopthlocco Tribal Town v. Tomah, et al., 3 Mvs. L. Rep. 464, 470; 8 Okla. Trib. 576, 581 (December 30, 2004).
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recognized band of the Muscogee (Creek) Nation. The MCN District Court reasoned that
“Thlopthlocco is recognized by federal law as a separate and distinct political entity[,]” and that

“[u]nder tribal law, Thlopthlocco is a Creek tribal town.”®?

This finding does not impact the
Appellant’s status as a federally recognized band of the Muscogee (Creek) Nation, nor does it
affect the rights associated with federal recognition. Also, it is important to note that M(C)NCA
Title 26, § 1-103 provides specific statutory protection to the Appellant’s federal rights in this
regard, stating that:
The District Trial Court Civil, Criminal, and Family Divisions shall exercise
jurisdiction over any person or subject matter on any basis consistent with the

Constitution and law of the Nation and not prohibited by federal law, including
over the territorial and political boundaries of the Muscogee (Creek) Nation...”%

[Emphasis Added]
The Court views its Opinion in SC-2007-01, as well as the precedent set by the Tomah cases, and
M(C)NCA Title 26, § 1-103 as consistent with one another. The Appellant is a federally recognized
band of the Muscogee (Creek) Nation. The Appellant is also something more under Muscogee
tribal law. This finding does not diminish the Appellant rights, but expands them. The Appellant
is entitled to sovereign immunity in the Courts of the Muscogee (Creek) Nation. The Appellant,
via its unique status under Muscogee tribal law, is also able to voluntarily submit to the jurisdiction

of the Muscogee (Creek) Nation Courts.

62 See, Thlopthlocco Tribal Town v. Tomabh, et al., 8 Okla. Trib. 451, 456-457 (August 16, 2004).
&3 See, M(C)NCA Title 26, § 1-103.
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IL CV-2007-39
In its May 24, 2021, Order the MCN District Court concluded the following with respect to

CV-2007-39, a case it refers to as Anderson I:

Anderson is no longer a credible threat to the Thlopthlocco government. Now that

time [has] marched on, Anderson is no longer Mekko, other successors have

subsequently served as Mekko. Although this Court exercised proper jurisdiction

over Anderson I for many years, as time has passed, Anderson I is no longer

justiciable as a practical matter. Anderson I is hereby dismissed as to the remedies

initially sought by the parties in both the case in chief and the cross-claims for

reasons just stated.®*
This Court finds this decision consistent with the analysis outlined in Part I above. The Appellant
voluntarily filed this action within the courts of the Muscogee (Creek) Nation and specifically
argued before this Court in SC-2007-01 in support of an order affirming the Nation’s jurisdiction
over the matter. The Court finds that the Appellant waived its sovereign immunity in this action,
both by its arguments before the Court and by its June 7, 2007 waiver of sovereign immunity, and
that jurisdiction was proper within the Muscogee (Creek) Nation Courts. The Court also finds no
clear error in the MCN District Court’s factual analysis concerning the current political status of
Nathan Anderson, nor, after de novo review of the law, does this Court find any legal inconsistency
in the MCN District Court’s Order. As such, the Court affirms the MCN District Court’s decision
with respect to CV-2007-39.

. Cv-2011-08
In its May 24, 2021, Order the MCN District Court reaffirmed its previous finding with respect

to CV-2011-08 (a case it refers to as Anderson II), concluding that the Muscogee (Creek) Nation

Courts have “both personal and subject matter jurisdiction over the parties based on the Supreme

¢ See, Order and Decision of District Court in combined cases Anderson, et al. v. Burden, et al., CV-2011-08, and
Thlopthlocco Tribal Town v. Anderson, et. al., CV-2007-39, Pg. 19 (May 24, 2021).
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Court’s decision in Anderson I and Tomah I and 27 M(C)NA § 102(B).” Further, that “[t]o the
extent that defendant Thlopthlocco officials prevented Anderson and Montemayor from being
candidates in the election, those Thlopthlocco officials acted outside their lawful authority under
Thlopthlocco law. "% Finally, the Court concluded that its July 29, 2011, Preliminary Order should
be restated and that the parties should again be ordered to comply, stating the following:

In Anderson I1, this Court now restates Judge Moore’s Preliminary Order dated July

29, 2011 that Thlopthlocco should hold an election under Thlopthlocco laws, and

that the election be overseen and moderated by Thlopthlocco. As in Tomah, this

Court refuses to enter a permanent injunction taking control of any future

Thlopthlocco election. Once Thlopthlocco has set its election date and location, this

Court will convert the prior Preliminary Order to a Final Order by simply noting

the date and location of the Thlopthlocco election as prescribed by Thlopthlocco

and not this Court.®”’
The Court does not find that this ruling is consistent with the analysis made in Part I above. In
Tomah Ithe MCN District Court held that counterclaims filed in that action (concerning wrongful
termination) extended too far outside the scope of the initial injunction action (which sought to
determine the rightful Business Committee members of the Thlopthlocco Tribal Town), and, as
such would require Thlopthlocco to waive its sovereign immunity on the counterclaims before the
Courts of this Nation could properly find jurisdiction over those claims. As was the case, no waiver
was issued by Thlopthlocco and the MCN District Court concluded jurisdiction was not proper.®
This Court finds that the Anderson/Montmayor claims of election irregularities in CV-2011-08 are
so similarly situated to the wrongful termination counterclaims made in Tomah I that they too are

not within the scope of the initial action. In CV-2007-39 (the “initial action” under the Tomah I

analysis), the Appellant advised the MCN District Court of an alleged unlawful ouster of the duly-

% Id. at 17.
6 Id.
57 Id. at 19.
68 Thlopthlocco Tribal Town v. Tomah, et al., 3 Mvs. L. Rep. 464, 470; 8 Okla. Trib. 576, 581 (December 30, 2004).
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elected Thlopthlocco Tribal Town Business Committee, and requested that the Court issue an
injunction requiring the Anderson BC not to interfere with the performance of the Original BC’s
duties. The Appellant filed the action in the Muscogee (Creek) Nation Courts and waived its
sovereign immunity with respect to those claims only. In CV-2011-08 (the “subsequent action™
under the Tomah I analysis), Anderson and Montmayor individually filed an action contesting their
removal from the 2011 Thlopthlocco Tribal Town election ballots. No waiver of sovereign
immunity was granted by the Thlopthlocco Tribal Town with respect to these claims. The claims
were filed as a separate case and assigned a unique case number, as opposed to being filed as a
Motion within the already pending CV-2007-39 action, evidencing an understanding by the
Plaintiffs (Anderson and Montmayor) that the claims they were submitting were separate and
distinct from the initial action. Following the Tomah I analysis, it would be unreasonable for this
Court to conclude that a subsequent, and unrelated election dispute occurring over three and a half
years after the June 7, 2007, waiver of sovereign immunity was issued by the Appellant in the
initial action, nonetheless extends and covers this new action. Therefore, a finding of jurisdiction
would not be proper absent a waiver of sovereign immunity by the Appellant. As such, the Court
reverses the May 24, 2021, Order of the MCN District Court with respect to CV-2011-08, remands

the matter back to the MCN District Court with orders to dismiss the action for lack of jurisdiction.
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IV.  CONCLUSION
Tribal, Federal and State courts spend year after year grappling with complex jurisdictional

issues, ultimately with the goal of establishing rules and procedures that protect the rights of those
that enter their respective courts. These decisions are difficult. In many cases the decisions may
leave even more complex matters for the Court to decide down the road. But, as Chief Justice John
Marshall wrote before the United States Supreme Court:

[t is most true that this court will not take jurisdiction if it should not; but it is

equally true that it must take jurisdiction if it should. The judiciary cannot, as the

legislature may, avoid a measure because it approaches the confines of the

Constitution. We cannot pass it by because it is doubtful. With whatever doubts,

with whatever difficulties, a case may be attended, we must decide it, if it be

brought before us. We have no more right to decline the exercise of jurisdiction

which is given, than to usurp that which is not given. The one or the other would

be treason to the Constitution. Questions may occur which we would gladly avoid,

but we cannot avoid them. All we can do is to exercise our best judgment, and

conscientiously to perform our duty.®
Likewise, while this case may present difficult jurisdictional questions, it is our duty to reach a
decision. However, the legislative and executive branches of the Muscogee (Creek) Nation, as well
as the governments of the three (3) federally recognized bands of the Muscogee (Creek) Nation
should all be put on notice by this decision that all parties’ interests (as they may relate to court
jurisdiction, dual citizenship, funding, etc.) may be best served by treaty, by intergovernmental
agreement, or, in the case of the Muscogee (Creek) Nation, by further statutory clarification with
respect to the relationship between the Nation and the Nation’s tribal towns.”® Many of these issues
are not before the Court today, and the Court does not espouse a specific position that should be

adopted. These are issues that should be left to the political branches of government. In the absence

of agreements between the Nation and the federally recognized bands of the Muscogee (Creek)

%9 See, Cohens v. State of Virginia, 19 U.S. 264, 404 (March 3, 1821).
© M(C)NCA Title 39 has been reserved specifically for Muscogee (Creek) Nation legislation concerning tribal towns.
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Nation, or clear statutory guidance concerning those relationships, this Court must respect the
Constitution and laws of the Nation (as they currently sit), and will look to our own legal precedent
for guidance. Those laws and that precedent guide our decision today.

The Court affirms its previous reliance on the Tomah cases (as detailed in its Prior Notable
Mvskoke Caselaw and Part I discussions above), recognizing that the Appellant is a federally
recognized band of the Muscogee (Creek) Nation, and as such, under both federal and tribal law,
is entitled to sovereign immunity in the courts of the Nation and that in certain circumstances,
jurisdiction may be proper. Further, this Court affirms the MCN District Court’s May 24, 2021,
Order with respect to CV-2007-39, as the Appellant voluntarily submitted to the Courts of the
Muscogee (Creek) Nation. Finally, this Court reverses the MCN District Court’s May 24, 2021,
Order with respect to CV-2011-08, and remands the matter back to the MCN District Court with

orders to dismiss the action for lack of jurisdiction.

FILED AND ENTERED: February 28, 2022
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