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or  official,  and  all were  to  be  appointed  “without  regard  to  political  affiliation.”28  

Delegate  Hellenthal  explained  that  a  governor’s  reliance  on  the  advisory  board’s  advice 

and  compliance  with  article  VI,  section  6  would  limit  gerrymandering.29   He  also  focused 

on  limiting  gerrymandering  when  discussing  nuances  of  proposed  terminology  for 

article  VI,  section  8.30   He  unsuccessfully  advocated  for  the  use  of  the  word 

“nonpartisan”  in  section  8’s  description  of  advisory  board  members,  explaining  that  “the 

whole  purpose  of  this  article  [was]  to  de-emphasize  politics.”31   But  he  successfully 

advocated  for  a  prohibition  against  board  members  also  simultaneously  serving  as  public 

officials  or  employees,  reasoning  that  “a  public  official  was  too  politically  inclined”  and 

that  public  employees  “likewise  would  be  subject  to  political  pressures.”32  

When  Delegate  Hellenthall  presented  his committee’s  proposal  for 

constitutional  redistricting  provisions,  he  said:  

[T]he  goal  of  all  apportionment  plans  is  simple[.]   [T]he  goal 
is  adequate  and  true  representation  by  the  people  in  their 
elected  legislature[:]  true,  just,  and  fair  representation.  And 
in  deciding  and  in  weighing  this  plan,  never  lose  sight  of  that 

28 Id. 

29 3  PACC  1846  (Jan.  11,  1956)  (statement  of  Del.  John  S.  Hellenthal).  

30 3  PACC  1846  (Jan.  11,  1956)  (statement  of  Del.  John  S.  Hellenthal).  

31 3  PACC  1958-60  (Jan.  12,  1956)  (statement  of  Del.  John  S.  Hellenthal  and 
ensuing  debate). 

32 3  PACC 1955 (Jan. 12, 1956) (statement of Del. John  S. Hellenthal);  see 
also  3  PACC 1956-57  (Jan.  12,  1956)  (statement  of  Del.  Steve  McCutcheon)  (expressing 
concerns  about  special  interest  groups  influencing  redistricting  and  supporting 
prohibition  against  public  officials  serving  as  Board  members  because  “[i]t  is  one  small 
board  that  sits o nce  every  10  years  and  certainly  we  should  be  able  to find five  or six 
people  out  of  the  whole  of  Alaska  [who]  would  qualify  .  .  .  and  who  will  be  objective  in 
their  consideration”). 
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goal,  and  keep  it foremost in your  mind;  and  the  details  that 
we  will  present  are  merely the  details  of  achieving  true 
representation,  which,  of  course,  is  the  very  cornerstone  of  a 
democratic  government.[33] 

Delegate  Hellenthall  clearly  believed  the  end  result  was  a  “modern  and  progressive” 

framework  for  true,  just,  and  fair  legislative  representation  for  all  Alaskans.34   But 

litigation  during  the  first  three  redistricting  cycles  after  statehood35  led  to  1999 

constitutional  amendments  removing  redistricting  from  the  governor’s  control  and 

33 3  PACC  1835  (Jan.  11,  1956)  (statement  of  Del.  John  S.  Hellenthal). 

34 John S.  Hellenthal,  Alaska’s Heralded Constitution:   The Forty-Ninth State 
Sets  an  Example,  44  A.B.A. J. 1447,  1148-49  (1958)  (describing  one  of  several  “modern 
and progressive  features”  of  Alaska  Constitution  as  creating  “truly  representative 
legislature”  and  “[a]utomatic  reapportionment  every  ten  years  by  the  governor  acting  on 
the  advice  of  an  independent  board”  (emphasis  added)).    

35 See  generally  Harrison,  supra  note  17,  at  58-60  (describing  redistricting 
litigation  in  1990,  1980,  and 1970  redistricting  cycles  when  governors  controlled 
process).   As  the  Comment  reflects,  we  resolved  challenges  in  those  redistricting  cycles 
by  twice  agreeing with  challenges  (one  led  by  future  Republican  Governor  Jay 
Hammond  and  one  by  Republican  Senator  Cliff  Groh)  to  Democrat  Governor  William 
Egan’s  redistricting  efforts;  agreeing  with  challenges  to  Republican  Governor Jay 
Hammond’s  redistricting  efforts;  agreeing  with  challenges  to  Democrat  Governor 
William  Sheffield’s  redistricting  efforts  (in  redistricting  efforts  begun  by  Republican 
Governor  Jay  Hammond);  and  agreeing  with  challenges  to  Alaskan  Independence  Party 
Governor  Walter  Hickel’s  redistricting  efforts.   Id.;  see  also  Hickel  v.  Se.  Conf.,  846  P.2d 
38,  57 (Alaska  1992)  (holding  plan  unconstitutional  for  several  article  VI,  section  6 
violations);  Kenai  Peninsula  Borough  v.  State,  743 P.2d  1352,  1373  (Alaska  1987) 
(holding  Senate  district  unconstitutional  due  to  discriminatory  intent  and 
disproportionality  though  not  remanding  due  to  de  minimis  effect); Carpenter  v. 
Hammond,  667  P.2d  1204,  1215  (Alaska  1983)  (holding plan  unconstitutional  due  to 
record  “devoid  of  evidence  of” socioeconomic  integration  within  the  House  district  at 
issue); Groh v.  Egan, 526 P.2d  863, 882  (Alaska 1974) (holding  plan  unconstitutional 
due  to  unjustifiable  population  variances);  Egan  v.  Hammond,  502  P.2d  856,  866-68 
(Alaska  1972)  (same). 
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placing  it  in  the  hands  of  a  constitutionally  created  Redistricting  Board,  while  preserving 

essentially  the  same  redistricting  standards.36   The  existing  board  member  qualifications 

remained,37 but  a new appointment process was put in place.38  Appointments now  are 

made  in  the  following  order:   the  governor  appoints  two  members,  the  presiding  officer 

of  the  Senate  appoints  a  member,  the  presiding  officer  of  the  House  of  Representatives 

appoints  a  member,  and  the  Chief  Justice  of  the  Alaska  Supreme  Court  appoints  the  final 

member.39   There  must  be  at  least  one  member  from  each  of  the  four  state  judicial 

districts.40   The  members  serve  until  all  redistricting  plan  challenges  have  been  resolved 

and  a  final  redistricting  plan  has  been  implemented.41   No  member  may  be  a  legislative 

candidate in the general  election  following  the final redistricting plan’s implementation.42 

Legislative  history  and  information  presented  to  those  voting  on  the 

amendments  reflect considerable  focus  on  limiting  gerrymandering.   Representative 

36 Compare  former  Alaska  Const. art. VI,  §§  6,  8  (instructing  governor  to 
appoint  each  member  of  board,  which  serves  in  advisory  role  to governor,  and  to 
redistrict  according  to  contiguity, compactness,  socioeconomic  integration,  and 
population  quotient  requirements),  with  Alaska  Const.  art.  VI,  §§  6,  8  (expanding  board 
member appointment authority to other government  officials,  removing limitation that 
board serve in  advisory  capacity,  and maintaining substantive redistricting requirements). 

37 Alaska Const. art. VI, § 8(a)  (providing appointments shall be made without 
regard  to  political  affiliation  and  members  may  not  be  public  officials  or  employees 
while  serving  on  board);  Alaska  Const.  art.  VI  §  8(b)  (providing for  geographic 
representation). 

38 Alaska  Const.  art.  VI,  §  8(b). 

39 Id. 

40 Id. 

41 Id. 

42 Alaska  Const.  art.  VI,  §  8(c). 
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Republican-leaning  already,  the  court  first  noted  that  South  Anchorage’s  pairing  with  a 

strong Republican district   would not “necessarily result in any significant discriminatory 

effect.”   Second,  the  court  found  that  the  Board’s  prior  act  of  pairing  South  Eagle  River 

with South Muldoon to “give[] Eagle River more [Senate] representation”  “weigh[ed] 

heavily in Girdwood’s favor.”   Third, the court concluded that the Board’s main rationale 

for  ignoring  “public  testimony,  geography, and  even  the  boundaries  of  Eagle  River  to 

justify  adopting  Option  3B”  —  “  ‘to  preserve  the  military  community’s  voting  strength’ 

as  a  ‘community  of  interest’  ”  —  was  not  supported  by  the  record  (when  the  court  had 

never  found  that  JBER  was  a  community  of  interest)  and  constituted  “substantive 

departures  .  .  .  weighing  heavily  in  Girdwood’s  favor.”   Fourth,  the  court  found  that 

“contemporaneous  statements  of  the  decision-makers”  were  inconclusive  regarding 

discriminatory  intent.  “Ultimately,  the  factor  that  tip[ped]  the  balance  in  Girdwood’s 

favor  [was  the  superior  court’s]  prior  finding  on  intent.” 

The  superior  court  discussed  the  Board’s  primary  justification  for  selecting 

Option  3B:   “[P]airing  JBER  with  downtown  Anchorage  would  result  in  JBER’s 

preference  for  candidates  being  usurped  by  downtown  Anchorage’s  preference  for 

opposing  candidates.”   But because  the  court  was  not  given  evidence  supporting  that 

JBER  was  a  community  of  interest  and  the  Board  failed  to  engage  with  comments 

pointing  out  that  the  large,  demographically  diverse  “portion  of  Downtown”  paired  with 

JBER  in  House  District  23  would  not be  served  by  the  Senate  District  L  pairing,  the 

court  found  that  the  Board  had  “not  put  forth  any  legitimate,  nondiscriminatory  purpose 

for its actions” and thus “violated equal  protection  rights  of the  residents of Girdwood 

and House  District  9.”   The  court  also  found  that  “the  majority  of  the  Board  acted  in 

concert  with  at  least  a  tacit  understanding  that  Eagle  River  would  again  be  [split  and] 

paired  in  such  a  way  as  to  provide  it  with  two  solidly  Republican  senate  seats  —  an 

unconstitutional  partisan  gerrymander.”  Thus, under the totality of the  circumstances, 
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the  court  concluded  “that  the  Board  intentionally discriminated  against  residents  of 

District  10,  including  Girdwood[,]  in  order  to favor  Eagle  River,  and  this  intentional 

discrimination  had  an  illegitimate  purpose”  violating  equal  protection. 

The  superior  court  remanded  the  proceedings  to  the  Board  to  draft  a 

constitutional  plan  and  also  ordered  “the  Board  to  adopt  Option  2  on  an  interim  basis  for 

the  2022  general  election.”  

C.  The  Board’s  Petition  For  Review 

The  Board  petitioned  for  our  review  of  the  superior court’s  May  2022 

order,  challenging  both  the  basis  for  remand  and  the  court’s  imposed  interim  plan.   We 

granted  review,  later  issuing  a  summary  order resolving the petitions and noting that a 

full  explanation  would  follow.222 

VII.  RESOLUTION  OF  ROUND  2  PETITION  FOR  REVIEW 

A.  The  Superior  Court  Did  Not  Improperly  Consider  The  Weight  Of  The 
Public’s  Testimony. 

The  Board  argues  that  the  superior  court  “recycled  [its]  weight-of-public­

testimony  standard”  which  had  been  effectively  struck  down  by  our  March  25,  2022 

order.  The  Board  is  correct  that  we  struck down  the  court’s  earlier  hard  look  analysis 

and  that  the  court  continued  to  express  concern  about  the  weight  of  the  public  testimony 

regarding  the  amended  plan.   But  the  Board  fails  to  recognize  that  the court expressly 

acknowledged  our  earlier  order  and  noted  the  weight  of  the  public  testimony  only  in  light 

of  our  pending  full  opinion.  The court appears to have landed on  the  appropriate  hard 

look  analysis  we  discussed  above:   Public  comment  should  be  considered  when  it  raises 

a  salient  issue  that  the  Board  should  address  if  it  is  engaging  in  reasoned  decision­

222 Our summary  order  resolving  the  petition  for  review  is  attached  as 
Appendix  D. 
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making.223 

The  Board  does  not  argue  that  the  superior  court’s  discussion  of  public 

testimony  impacted  any  particular  step  in  its  decision  to  remand  the  amended  plan  —  the 

Board  appears  to  understand  the  immense  value  of  public  testimony  in  the  decision-

making  process,  extensively  quoting  public  comments  in  its  petition  for  review  —  and 

asks  us  only to  “remind  lower  courts  that  public  testimony  cannot  change  the  .  .  . 

requirements  of  the  Alaska  Constitution.”   We  do  not  further  address  this  issue. 

B.  The  Superior  Court  Correctly  Concluded  That  The  Senate  District 
Pairings  Continued  To  Violate  Equal  Protection. 

1.  The  superior  court  did  not adopt a  new  burden  of  proof  from 
federal  case  law. 

The  Board  contends  that  the  superior  court  adopted  a  new  burden  of  proof.  

The  Board  seems  to  suggest  that  the  court  adopted  a  federal  standard  placing  the  burden 

on  the  Board  to  prove  it  did not violate  equal  protection,  despite  federal  case  law 

instructing  courts  to  impose  a  “presumption  of  legislative  good  faith”  in  these 

circumstances.224   But  the  court  affirmatively  asserted  that  it  did  “not  chang[e]  the 

standard  or  the  burden  of  proof.”   Rather,  the  court highlighted  that  perhaps  a  new 

223 See  2001  Redistricting  I,  44  P.3d  141,  144  n.5  (Alaska  2002)  (determining 
whether  regulation  is  reasonable  primarily  concerns w hether  “the  [Board]  has  taken  a 
hard  look  at  the  salient  problems  and  has  genuinely  engaged  in  reasoned  decision 
making”  (quoting  Interior  Alaska  Airboat  Ass’n  v.  State,  Bd.  of  Game,  18  P.3d  686,  690 
(Alaska  2001))). 

224 See  Abbott  v.  Perez,  138  S.  Ct.  2305,  2311  (2018)  (“The  allocation  of  the 
burden  of  proof  and  the  presumption  of  legislative  good  faith  are  not  changed  by  a 
finding  of  past  discrimination, which  is  but  ‘one  evidentiary  source’  relevant  to  the 
question  of  intent.”  (quoting  Arlington  Heights  v.  Metro.  Hous. Dev. Corp.,  429  U.S. 
252,  267  (1977))).   We  note  that  the  Board  quotes  a  different  portion  of  Abbott  in  which 
it  is  less  obvious  that  past  discrimination  is  one  factor  relevant  to  the  analysis  of  present 
discriminatory  intent.  
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approach  was  warranted  given  our  previous  rejection  of  gerrymandering  in  this 

redistricting  cycle,  and  the  court  left  the  matter  for us  to decide  whether  the  burden  of 

proof  should  be  adjusted  in  comparable  future  scenarios.   The  Board’s  argument,  as  we 

said  in  our  earlier  order,  is  specious.225 

The Board also challenges the superior  court’s subsequent  review of federal 

case  law  when  determining  that  it  should  include  its  earlier  finding that  the  Board 

engaged  in  unconstitutional  political  gerrymandering  in  conducting  its  Kenai  Peninsula 

neutral  factors  test.226   We  see  no  error  in  the  court’s  analysis  and  agree  that  prior  acts  of 

discrimination  by  the  same  Board  in  the  same  redistricting  cycle  are  relevant  under  the 

Kenai  Peninsula  neutral  factors  test.227 

2.  The  superior  court  did  not  improperly  distinguish  our  holding 
in  2001  Redistricting  I. 

The  Board  argues  that,  because  two  decades  ago  we  upheld  a  House  district 

combining  the  Eagle  River  Valley  with  South  Anchorage,  the  superior  court  erred  when 

it  allegedly  “ignored  this  dispositive  holding  and  never  distinguished  it.”228   The  Board 

does  not  suggest  that  it  made  this argument  to  the  superior  court,  does  not  point  to 

225  See  infra  Appendix  2.  

226  See  743  P.2d  at  1372.   

227 See  id.; Alaska R. Civ. P. 90.8(d) (explaining that record before superior 
court  in  redistricting  challenges  “consists  of  the  record  from  the  Redistricting  Board”); 
cf.  Abbott,  138  S.  Ct.  at  2313,  2317,  2324-25  (holding  2013  election  map  that  looked 
similar  to  unconstitutional  2011  map  necessitated  new  finding  of  discriminatory  intent 
because  different  legislature  created  new  map). 

228 See 2001 Redistricting II,  47 P.3d 1089, 1091(Alaska 2002) (holding  House 
district  that  did  not  follow  “natural  and  local  government  boundaries”  was  not 
automatically  unconstitutional  on  grounds  of  socioeconomic  integration  or  other 
article  VI,  section  6  concerns). 
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anywhere  in  the  order  following  remand  where  the  court  wrestled  with  this  concern,  and 

does  not  point  to  any  case  law  suggesting  that  approvals  of  prior  redistricting  plans  have 

a  preclusive  effect  on  subsequent  plans. 

The  Board  appears  to  be  making  a  stare  decisis  argument,  which  intuitively 

would  be  irrelevant  in  the  redistricting  context  because  each  new  redistricting  cycle 

naturally  entails  new  circumstances  in  light  of  new  census  data.229   Otherwise,  every  ten 

years  the  Board presumptively  would  be  able  to  adopt  the  proclamation  from  the  last 

redistricting  cycle  and  the  burden  would  be  on  voters  to  argue  why  any  deviations  would 

be  justified.230   It  also  is  important  to  consider  whether  a  particular  constitutional 

requirement  was  at  issue  and  litigated  in  the  previous  redistricting  cycle;  the  Board  does 

not  assert  that  partisan  gerrymandering  was  a  disputed  issue  we  resolved.   We  reject  the 

Board’s  argument. 

3.  The  superior  court  did  not  err  in  its  discussion  of  communities 
of  interest.  

The  superior  court  critically  reviewed  the  Board’s a ssertion  that  military 

residents  of  JBER  necessarily  constitute  a  community  of  interest.   The  Board  argues  that 

the court’s critique was erroneous  because the court never  defined  community of interest; 

229 Cf.  Thomas  v.  Anchorage  Equal  Rts.  Comm’n,  102  P.3d  937,  943  (Alaska 
2004)  (“The  stare  decisis  doctrine  rests  on  a  solid  bedrock  of  practicality:   ‘  “no  judicial 
system  could  do  society’s  work if  it  eyed  each  issue  afresh  in  every  case  that  raised 
it.”  ’  ”  (quoting  Pratt &   Whitney  Canada,  Inc.  v.  United Techs.,  852  P.2d  1173,  1175 
(Alaska  1993))). 

230 See  id.  (“In  recognizing  the  importance  of  this  doctrine,  we  have 
consistently  held  that  a party raising a claim controlled by an existing decision bears  a 
heavy  threshold  burden  of  showing  compelling  reasons for  reconsidering  the  prior 
ruling:   ‘We  will  overrule  a  prior  decision  only  when  clearly  convinced  that  the  rule  was 
originally  erroneous  or  is  no  longer  sound  because  of  changed  conditions,  and  that  more 
good  than  harm  would  result  from  a  departure  from  precedent.’  ”  (quoting  State,  Com. 
Fisheries  Entry  Comm’n  v.  Carlson,  65  P.3d  851,  859  (Alaska  2003))). 
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“obvious[ly] . .  . military personnel share the same employer, the same noble mission, 

the  same  workplace,  and  the  same  shopping  and  medical  facilities”;  and  “  ‘communities 

of  interest’  is  a  synonym  for  areas  that  are  socio-economically  integrated,”  such  that 

“Eagle  River  and  South  Anchorage  are  not  separate  communities  of  interest  that  cannot 

be  combined  with  other  areas  of  Anchorage  and  cannot  be  split.”   The  Board’s  argument 

somewhat misrepresents the court’s discussion.  The court did not find that JBER was 

not  a  community  of  interest;  rather  the  court  pointed  out  that  JBER previously had  not 

been  identified  as  a  community  of  interest  and  found  that  the  Board  failed  to  present  any 

evidence  supporting  its  assertion.   And  the  crux  of  the  issue  before  us is not  whether 

separate  communities  of  interest  can  be  combined,  but  whether  a  community  of  interest 

can  be  split  to  its o wn  advantage  (and  to  the  disadvantage  of  separate  communities  of 

interest)  by  allowing  it  to  control  multiple  Senate  districts. 

We  note  again,  as  we  did  when resolving  the  Board’s  earlier  petition  for 

review,  that the  Board’s  assertion  that  communities  of  interest  are  equivalent  to 

socioeconomically  integrated  communities  is  incorrect.   A  community  of  interest  almost 

always  will  be  socioeconomically  integrated  within  itself  and  externally  with  other 

nearby  communities  of  interest,  but  a  larger  socioeconomically  integrated  community  is 

not  automatically  an  all-encompassing  community  of  interest.231   The  Board  cited  no 

evidence,  aside  from  its  own  speculation,  that  JBER  is  a  community  of interest; in  any 

case,  there  was  no  showing  that  the  House  district  encompassing  the  populated  portion 

of  the  military  base  as  a  whole  would  tend  to  share  political  preferences  more  closely 

with an  Eagle  River  House  district  than  with  the  downtown  Anchorage  House district.  

We  thus  reject  the  Board’s  argument  that  concerns  about  JBER  justify splitting  Eagle 

River. 

231 See  Stephanopoulos,  supra  note  198,  at  1430. 
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4.  The  superior  court’s  discussion  of  local  government  boundaries 
was  not  erroneous. 

The  superior  court  acknowledged  that  the  disputed  House  districts  were 

within  the  Municipality  of  Anchorage  and  therefore  were  socioeconomically  integrated 

as  a  matter  of  law,  but criticized  the  Board  for  not  considering  “local  [government] 

boundaries,  including  school  zones,  community  councils  and  even  the  Downtown 

Improvement  District”  when  drawing  the  new  senate  map.   The  Board  asserts  that  “high 

school  attendance  boundaries  within  the  Anchorage  School  District  are  not  ‘local 

government  boundaries’  because  all  students  within  the  Anchorage  School  District  are 

governed  by  the  same  political  entity:   the  Anchorage  School  District  School  Board.”232  

The  Board  also  asserts  that  “community  council  boundaries  within  the  Municipality  of 

Anchorage  are  of  no  constitutional  import.”   (Emphasis  in  original.)   In  2001 

Redistricting  II  we recognized that  “respect for  neighborhood  boundaries  is  an  admirable 

goal”; we then  held  that  “it is not constitutionally required and must give way to other 

legal requirements.”233   Although  districting  along  “neighborhood  boundaries”  is  not 

“constitutionally required,”234  it is  an  unconvincing stretch for  the  Board  to  argue  that 

232 The  Board  makes  a  frivolous  argument  that  “[n]othing  in  the  state 
[C]onstitution  or case law suggests  that  the  Board  must  consider  where non-voting minor 
children  go  to  school  when  the  Board  adopts  legislative  districts  for  adult  voters.”   The 
court was, of course, not considering  school  zones  because  children  going to the same 
school  might  have  similar  voting  interests,  but  rather  because  those  students  tend  to  have 
concerned  parents  and  guardians who could  be  unified  by  issues  surrounding  the  fact  that 
their children  attend  the  same  schools.   It  does  not  seem  unreasonable  that  “local 
government  boundaries”  might  include  school  zones.   Alaska  Const.  art.  VI,  §  6. 

233  47  P.3d  at  1091. 

234  Id. 
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they  are  of  “no  constitutional  import.”235   (Emphasis  omitted.)   And  the  Board  identifies 

no  “legal  requirements”  that  convinced  it  to  forgo  considering  community  boundaries. 

Girdwood  responds  that  public  comments  demonstrate  the  Board’s 

justification  for  pairing  JBER  with  North  Eagle  River  —  recognizing  JBER  as  a  military 

community  of  interest  better  paired  with  Eagle  River’s military  community  —  was 

pretextual.   Girdwood  also  points  to  numerous  local  governing  entities’ comments 

tending to oppose the Eagle River area split.  For example, the Anchorage Downtown 

Community  Council  (DCC)  adopted  a  resolution  requesting  that  House  District  23 

(containing JBER)  be paired  with  now-House District 19 (part of downtown Anchorage).  

DCC  suggested  that splitting  up the  “downtown core”  by  pairing  JBER’s  district  with 

Eagle  River  continued  to promulgate  the  “unconstitutional  problem”  from  the  plan 

previously  struck  down.   Girdwood  argues  that  the  Board  disregarded,  and  perhaps  did 

not  even  read,  these  comments  given  members’  statements  indicating  they  did  not  grasp 

that  JBER  was  placed  in  a  House  district  with  portions  of  downtown  Anchorage.   These 

public  comments  and  local  government  resolutions rise  to  the  level  of  “salient  issues” 

that  the  Board  should  have  addressed  if  it  were  taking  a  hard  look  at  Senate 

redistricting.236 

235 See Alaska Const.  art. VI, § 6  (“Each [S]enate  district shall be composed 
as  near  as  practicable  of  two  contiguous  [H]ouse  districts.   Consideration  may  be  given 
to  local  government  boundaries.”). 

236 See  supra  note  223  and  accompanying  text. 
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5.  The  superior  court  did  not err  when  it  applied  the  Kenai 
Peninsula  neutral  factors  test  and  concluded  that  Senate 
Districts  E  and  L  constituted  an  unconstitutional  political 
gerrymander. 

The  superior  court relied  on  Kenai  Peninsula’s  neutral  factors  test  to 

conclude  that,  under  the  totality  of  the  circumstances,  the  Board  intentionally 

discriminated  when  it  unconstitutionally  engaged  in  partisan  gerrymandering  to  ensure 

“two  solidly  Republican  [S]enate  seats”  in  Senate  Districts  E  and  L.   The  Board  contends 

that t he  court  “disregarded  the  neutral  factors  test  because  [the  test]  did  not allow  [the 

court]  to  reach  the  desired  result.” 

Rather  than  engaging  with  the  entire  Kenai  Peninsula  neutral  factors  test, 

the  Board  primarily emphasizes  its  more  open  procedures  on  remand  and  its  stated 

rationale  for  pairing  JBER  with  Eagle  River.   The  Board  points  out  that  the  court  credited 

the  Board  for  holding  transparent  meetings  with  ample  public  testimony.   And,  although 

continuing  to  oppose  the  court’s  emphasis  on  the  weight  of  the  public  testimony,  the 

Board  nevertheless  emphasizes  public  testimony  favoring  pairing  JBER  with  Eagle 

River.   The  Board  says  it  was  concerned,  at  least  in  part,  about  minimizing  the  voices  of 

the  JBER  area  military  members  and  veterans  by  pairing  it  with  downtown  Anchorage.  

The  Board  also notes  that  Members  Bahnke  and  Borromeo  acknowledged  some 

similarities  between  Eagle  River  and  JBER,  despite  voting  against  the  pairing.  

Girdwood responds that the superior court properly considered “the Board’s 

disregard  for  the  public  testimony  in  context,  and  concluded  that  it  was  further  evidence 

of illegitimate intent.” (Emphasis in original.)  Girdwood points  to examples of  Board 

members  seeming  not  to  have  taken  public  comments  seriously  and  even  being  confused 

after  several  days  of  public  testimony  about  where “Chugiak  and  the Chugach  mountains 

.  .  .  were  geographically  located  relative  to  Eagle  River.”   Girdwood  asserts  that  this 

evidence  supports  the  court’s  findings  that  “the  majority  board  members  approached  the 
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process  with  a  predetermined  outcome  in  mind,”  that  the  “totality  of  the  circumstances 

indicate[d]  a  goal-oriented  approach[,]  [and  that]  they  paid  attention  to  the  details  only 

as  much  as  they  needed  to  say  the  right  words  on  the  public  record  when  explaining  their 

choice.”   We  agree. 

After  the  superior  court f ound  that t he  Board  intentionally  discriminated 

against  certain  voters,  the  burden  switched  to  “the  Board  to  demonstrate  that  its  acts 

aimed to effectuate proportional  representation.”237   The Board appears to suggest that 

its  actions  were  justified  because  Girdwood’s  voting  power  increased  by  0.17%  when 

paired  with  District  10  as  opposed  to  being  paired  with  District  13  (if  Option  2  had  been 

adopted).   Aside  from  this  being a  de  minimis  increase  in voting  power  for  Girdwood 

and  not  being  directly  relevant to the  proportionality  of  representation  issue  as  we 

discussed earlier, the Board omits any discussion  of discriminating  in Eagle River’s favor 

with the aim of “effectuat[ing] proportional representation” in  some other  way.238   Absent 

such justification, we  agree  with the  superior court that  continuing to divide the Eagle 

River  area  solely  “to  provide  it  with  two  solidly  Republican  [S]enate  seats”  constituted 

“an  unconstitutional  partisan  gerrymander”  violating  our  equal  protection  doctrine.  

C.  The  Superior  Court  Did  Not  Err  When  It  Ordered  As  An  Interim  Plan 
The  Only  Other  Alternative  Considered  By  The  Board. 

The  Board  had  adopted  two  potential  redistricting  plans  for  public 

presentation  and  comment  and  for  adoption  as  the  final  amended  plan,  Options  2  and  3B.  

The  Board  adopted  Option  3B  as  its  final  amended  plan.   After  deciding  Option  3B  was 

unconstitutional,  the  superior  court  ordered  that  the  Board  implement  Option  2  as  the 

upcoming  2022  elections  interim  plan,  enabling legislative  candidates  to  file  for  office 

237 Kenai  Peninsula  Borough  v.  State,  743  P.2d  1352,  1372  (Alaska  1987). 

238 See  id.  
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by  the  June  1  deadline.   Because  we  agree  with  the  superior  court  that  the  Board’s  final 

amended  plan  —  Option  3B  —  is  unconstitutional,  the  issue  of  an  interim  plan  remains. 

The  Board  seemingly  argues  that  the  superior  court  had  no  authority  to 

order  the  Board  to  adopt  Option  2  as  the  interim  proclamation  plan.   But  the  Board  must 

have  believed  Option  2  fulfilled  constitutional  requirements, or  it  would  not  have 

adopted  the  plan  for  public  presentation  and  consideration.   At  no  point  during  its  public 

discussion  of  the  two  options  did  a  Board  member  assert  that  Option  2  was 

unconstitutional.   We  issued  our  May  order  about  a  week  before  June  1,  and  the  Board 

had  made  no  known  effort  to  prepare  or  present  to  us  another  interim  plan.239   We 

therefore  affirm  the  superior court’s  order  that  the  Board  adopt  the  Option  2 

proclamation  plan  as  the  interim  plan  for  the  2022  elections. 

VIII.  CONCLUSION  OF  ROUND  2 CHALLENGES  TO  AMENDED 
PROCLAMATION 

We  AFFIRM  the  superior  court’s  determination  that  the  Board  again 

engaged  in  unconstitutional  partisan  gerrymandering  to  increase  one  group’s  Senate 

district  voting  power  at  the  expense  of  others.   Under  the  specific  circumstances  of  these 

proceedings,  we  AFFIRM  the  superior  court’s  order  that  the  Board  adopt  the  Option  2 

proclamation  plan  as  an  interim  plan  for  the  2022  elections. 

IX.  FINAL  REMEDY 

After  the second remand,  the Board adopted the Option 2 proclamation plan 

as  the  2022  elections i nterim  plan.240   The  question  of  a  final  redistricting  plan  for  the 

239 Cf.  2011  Redistricting  I,  274  P.3d  466, 468-69  (Alaska  2012)  (inviting 
Board  to  submit p roposed  interim  plan  for  our approval  in  light o f  upcoming  election 
deadlines  when  remanding  final  plan  to  Board  for  further  proceedings). 

240 Attached  as A ppendix E  are  copies  of  relevant e lection  district  maps  the 
Board  published  with  its  May  2022  interim  redistricting  plan  proclamation. 
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decade  remains.  Having  concluded  that  the  Board  engaged  in  unconstitutional 

gerrymandering  in  its  initial  final  redistricting  plan  and  that  the  Board  then  did  so  again 

in  its  amended  final  redistricting  plan,  our  remanding  for  yet  another  redistricting  plan 

may  be  questioned.   Indeed,  by  clear  implication  article  VI,  section  11  authorizes  courts 

to  mandate  a  redistricting  plan  when,  after  a  remand,  the  Board  develops  a  new  plan  that 

is  declared  invalid.241   But  we  will  remand  out  of  respect  for  the  Board’s  constitutional 

role  in  redistricting. 

Given  that the Board adopted the  current  interim  redistricting  plan for its 

final  plan  deliberations  —  confirming  the  Board’s  belief  that  the  interim  plan  is 

constitutional  — and  given  that  Alaska’s  voters  have  not  had  a  chance  to  raise  challenges 

to  that  plan  in  the  superior  court: 

We  REMAND  for  the  superior  court  to  order  that  the  Board  shall  have  90 

days  to  show  cause  why  the  interim  redistricting plan  should  not  be  the  Board’s  final 

redistricting  plan  for  the  2020  redistricting  cycle: 

A. Upon  a  showing  by  the  Board  of  good  cause  for  a  remand,  the 

superior  court  shall  REMAND  to the  Board  for  another  round  of 

redistricting  efforts;  or 

B. Absent  a  showing  by  the  Board  of  good  cause  for  a  remand, 

the  superior  court  shall  direct  the  Board  to  approve  the  interim  redistricting 

plan  as  its  final  redistricting  plan,  allowing  any  legal  challenges  to  that  plan 

to  be  filed  in  superior  court  in  the  normal  course. 

241 See  Alaska  Const.  art.  VI,  §  11  (“Upon  a  final  judicial  decision  that  a  plan 
is  invalid,  the  matter  shall  be  returned  to  the  [B]oard  for  correction  and  development  of 
a  new  plan.   If  that  new  plan  is  declared  invalid,  the  matter  may  be  referred  again  to  the 
[B]oard.”  (Emphasis  added.)). 
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EASTAUGH,  Senior  Justice,  concurring. 

I  agree  in  full  with  the  court’s  resolution  of  these  disputes.   But  I  write 

separately  because  I  have  doubts  about  whether  Hickel  v.  Southeast  Conference1 

correctly  described  the priorities  and  order  for  applying  the  contiguity,  compactness,  and 

socio-economic  integration  criteria.2   If  I  were  reading  the  constitution  in  a  vacuum,  I 

would  not  necessarily  conclude  that  the  delegates  agreed  or  that  the  Alaska 

Constitution’s  text  requires  that  the  first  two  criteria  should  have  priority  over  the  third.  

But  there  was  no  challenge  to  Hickel’s  description  of  those  priorities  in  this  case,  nor  any 

contention  its  description  should  not  be  given  stare  decisis  effect.   Moreover,  my  doubts 

do  not  affect  the  outcome  of  any  of  the  issues  before  us,  even  as  to the  “Cantwell 

Appendage,”  because  the  asserted  increase  in  socio-economic  integration  in  House 

District  36  does  not  outweigh  the  diminution  in  that  district’s  compactness. 

1 846  P.2d  38,  62  (Alaska  1992). 

2 See  id.  at  44-47,  62  (describing  priorities  and  order  for  applying  contiguity, 
compactness,  and  socio-economic  integration  criteria).   The  court’s  opinion today at 
page  53  quotes  the  Hickel  passage  that  I  find  problematic. 
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