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QUESTION PRESENTED FOR REVIEW

Indian tribal courts inherently lack jurisdiction to hear
claims between members and nonmembers. In Montana v.
U.S., 450 U.S. 544, 565 (1981), this Court identified two
narrow exceptions.  The first relates to regulation of
nonmembers who enter into consensual relationships with the
tribe or its members. The second relates to civil authority
concerning activity that directly affects the tribe’s political
integrity, economic security, health, or welfare. This Court,
however, has never upheld tribal-court, civil-adjudicatory
jurisdiction over a nonmember defendant under the first
Montana exception, and expressly left this question open in
Nevada v. Hicks, 533 U.S. 353, 360 (2001).

The question presented is:

Whether Indian tribal courts have subject-matter
jurisdiction to adjudicate civil tort claims as an “other means”
of regulating the conduct of a nonmember bank owning fee-
land on a reservation that entered into a private commercial
agreement with a member-owned corporation?’

! Petitioner made two additional arguments to the Eighth Circuit Court of
Appeals that it is explicitly not asking this Court (o review. Namely, that
tribal courts ltack jurisdiction to adjudicate claims based on federal law
and that the tribal court’s judgment should be denied comity because the
Bank was denied due process.



LIST OF PARTIES TO THE PROCEEDINGS IN THE
COURT BELOW AND RULE 29.6 STATEMENT

The caption of the case in this Court contains the
names of all parties to the proceedings in the United States
Court of Appeals for the Eighth Circuit.

pursuant to Supreme Court Rule 29.6, petitioner states
that 1t has no parent companies or publicly held company
owning 10% or more of its stock.
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PETITION FOR A WRIT OF CERTIORARI

Plains Commerce Bank respectfully petitions this
Court for a writ of certiorari to review the June 26, 2007
Opinion and Judgment of the United States Court of Appeals
for the Eighth Circuit. The circuit court affirmed the district
court’s grant of summary judgment for Respondents, holding
that the Cheyenne River Sioux Tribal Court has subject-
matter jurisdiction over Respondents’ claims against
Petitioner because of inherent tribal authority to regulate
nonmembers’ activities arising out of consensual relationships
with tribal members.

OPINIONS BELOW

The June 26, 2007 Opinion of the Court of Appeals,
whose judgment is herein sought to be reviewed, is reported
at Plains Commerce Bank v. Long Family Land & Cattle
Company. Inc., 491 I'.3d 878 (8th Cir. 2007), and is reprinted
in the Appendix to this Petition, pp. A-1 through A-23. The
prior opinion of the United States District Court for the
District of South Dakota, entered July 17, 2007, is reported at
Plains Commerce Bank v. Long Family Land & Catile
Company. Inc., 440 F. Supp. 2d 1070 (D.S.D. 2006), and is
reprinted in the Appendix to this Petition, pp. A-24 through
A-44.

The prior decision of the Cheyenne River Sioux Tribal
Court of Appeals, case number 03-002-A, entered November
22, 2004, is unreported, and is reprinted in the Appendix to
this Petition at pp. A-45 through A-68. The prior decisions of
the Cheyenne River Sioux Tribal Court, case number R-120-
99, entered February 18, 2003, and January 3, 2003,
respectively, are unreported, and are reprinted in the
Appendix to this Petition at pp. A-69 through A-71 and pp.
A-72 through A-83.




JURISDICTION

The judgment of the Court of Appeals was entered on
June 26, 2007. The jurisdiction of this Court is invoked
pursuant to 28 U.S.C. § 1254(1).

CONSTITUTIONAL PROVISIONS, TREATIES,
STATUTES, RULES AND REGULATIONS INVOLVED

Federal courts have jurisdiction (o review tribal
jurisdiction pursuant to 28 U.S.C. § 1331, which provides:

The district courts shall have original
jurisdiction of all civil actions arising under
the Constitution, laws, or treaties of the United
States.

See Nat’l Farmers Union [ns. Co. v. Crow Tribe, 471 U.S.

Nat’] Farmers Union ins. 8. Y. et

845, 852-53 (1985).

STATEMENT OF THE CASE

Petitioner Plains Commerce Bank (“Bank”) is a South
Dakota banking corporation. The Bank is wholly owned by
tribal nonmembers. It loaned money to Respondent Long
Family Land and Cattle Company, Inc. (“Long Company”™),
which also is a South Dakota corporation. Fifty-one percent
of the Long Company is owned by Respondents Ronnie Long
and Lila Long (“The Longs”), who are both members of the
Cheyenne River Sioux Tribe (“CRST™).

On December 5, 1996, the Bank and the Long
Company entered into two agreements signed at the Bank’s
off-reservation offices: a loan agreement providing that the
Bank would loan money to the Long Company upon certain
conditions, and a two-year lease with the option to purchase
certain ranching real estate on the CRST reservation owned
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by the Bank, which had served as collateral for the Bank and

was transferred to the Bank in licu of foreclosure by a non-
tribal member.

The Long Company continued in possession of this
ranching real estate during the two-year term of the lease.
The Long Company never exercised its option to purchase.
After the lease expired on December 5, 1998, the lLong
Company continued to hold over and occupy a portion of this
real estate. The Bank subsequently moved to sell the
remaining unoccupied portion of the real estate in two parcels
and, in June 1999, sought to serve a Notice to Quit on the
Long Company as a prerequisite to an action for forcible
entry and detainer it filed in South Dakota Circuit Court.

Because off-reservation process servers —cannot
effectuate valid service on the CRST reservation, the Bank
sent the notice to the CRST Tribal Court (“Tribal Court™)
asking that the Tribal Court authorize service. The Notice
was then served by a tribal process server. In response,
Ronnie and Lila Long commenced the underlying Tribal
Court action, seeking a temporary restraining order barring
the Bank from completing the sales of the remaining parcels
of the real estate. The Bank denied Tribal Court jurisdiction
and sought dismissal. The Tribal Court upheld jurisdiction
and did not dismiss the Complaint.

The Longs then amended their Complaint, added the
Long Company as a Plaintiff, and asserted several additional
causes of action — including discrimination and breach of
contract. The Bank answered, again denying Tribal Court
jurisdiction. It then stated a Counterclaim in the alternative,
“in the event the Court finds that it does have jurisdiction,”
seeking eviction of the Long Company from the real estate it
continued to hold and damages for holding over under the
lease.



The parties tried the matter before a Tribal Court jury.
The jury returned a general verdict against the Bank in the
amount of $750,000.00 plus interest. On post-trial motions,
the Tribal Court upheld jurisdiction over the Bank, added
interest to the judgment, and gave the Long Company an
option to purchase the remaining held-over land owned by the
Bank for a sum to be offset against the judgment against the
Bank.

The Bank appealed this judgment Lo CRST Court of
Appeals (“Tribal Court of Appeals”). The Tribal Court of
Appeals affirmed the Tribal Court judgment, holding in
particular that the Tribal Court had jurisdiction.

The Bank then filed suit in the United States District
Court for the District of South Dakota, secking a declaration
that the Cheyenne River Sioux T ribal Court lacked subject-
matter jurisdiction to adjudicate Respondents’ claims against
Petitioner. The United States District Court for the District of
South Dakota had jurisdiction over the matter pursuant to 28
U.S.C. § 1331. The court decided the parties’ cross-motions
for summary judgment finding no genuine issue of material
fact and that Respondents werce entitled to judgment as a
matter of law. Petitioner appealed to the United States Court
of Appeals for the Eighth Circuit, which had jurisdiction
pursuant to 28 U.S.C. § 1291. The Eighth Circuit Court of
Appeals affirmed the judgment of the district court.

REASONS FOR GRANTING THE WRIT

This Court should review the judgment of the United
States Court of Appeals for the Eighth Circuit because the
judgment’s expansion of tribal-court, civil-adjudicatory
jurisdiction over nonmember defendants is inconsistent with
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this Court’s pathmarking jurisdictional precedents. FEven
assuming, for the sake of argument, that the nonmember Bank
had a consensual relationship with tribal members so as to
subject it to some level of tribal regulation under the first
Montana exception, the tribal court lacked civil-adjudicatory
jurisdiction to entertain tribal tort claims brought by tribal
members against the Bank as a defendant. Such an exercise
of tribal-court, civil-adjudicatory power exceeds the scope of
tribal regulatory power, which extends only to what is
necessary to protect tribal self-government or to control
internal relations and is limited to taxation, licensing, or
similar legislative controls. The scope of tribal regulatory
power over nonmembers under the first Montana cxception is
not co-extensive with the narrower scope of civil-adjudicative
power under the second Montana exception. Morcover, the
land out of which the dispute arose, although within the tribal
reservation, was fee land owned by the Bank.

1. The Eighth Circuit’s holding that the tribal court
had jurisdiction over the Bank is irreconcilable
with the governing general principle: the inherent
sovereign powers of a tribe do not extend to the
activities of nonmembers.

In analyzing tribal-court jurisdiction regarding a
dispute between tribal members and nonmembers, the starting
point is that tribes, with their diminished status as sovereigns,
have lost any “right of governing every person within their
limits except themselves.” Oliphant v. Suquamish Indian
Tribe, 435 U.S.191, 205 (1978) (holding that Indian tribes
lack criminal jurisdiction over nonmembers). This Court’s
decisions have adhered to the general proposition that “the
inherent sovereign powers of an Indian tribe do not extend to
the activities of nonmembers of the tribe.” Montana v. U.S.,
450 U.S. 544, 565 (1981) (holding tribe had no power to
regulate nonmember fishing and hunting on reservation land
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owned in fee by nonmembers of the tribe). This is because
the “exercise of tribal power beyond what is necessary {0
protect tribal self-government or to control internal relations
is inconsistent with the dependent status of the tribes, and so
cannot survive without express congressional delegation.” Id.
at 564.

In Montana, this Court established two exceptions to
the general rule that tribes lack jurisdiction over nonmembers.
First, tribes may regulate activities of nonmembers who enter
consensual relationships (such as commercial dealings,
contracts, or leases) with the tribe or its members through
{axation, licensing, or other — presumably similar — means.
Id. at 565. Second, tribes may exercise civil authority over
nonmembers on fee lands within their reservations when
nonmember conduct threatens or has some direct effect on the
political integrity, the economic security, or the health or
welfare of the tribe. 1d. at 566. “The first exception relates to
nonmembers who enter consensual relationships with the
tribe or its members; the second concerns activity that directly
affects the tribe’s political integrity, economic security, health
or welfare.” Strate v. A-1 Contractors, 520 U.S. 438, 446
(1997) (holding tribal court Jacked jurisdiction over tort
claims in civil action against nonmembers arising out of
accident on non-fee land on reservation).

The case at bar concerns only the first Montana
exception. The district court and the circuit court did not find
tribal-court jurisdiction under the second Montana exception.
The agreements at issue between the Bank and the Long
Company, both South Dakota corporations, regarding fee land
owned by the Bank on the reservation simply does not
implicate tribal integrity.

As this Court noted in Hicks, under the first Montana
exception, the ownership status of land is “a factor significant
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enough that it ‘may sometimes be . . . dispositive™ in
determining  whether regulation of the activities of
nonmembers is necessary (o protect tribal self-government or
to control internal relations. Nevada v. Hicks, 533 U.S. 353,
370 (2001) (holding that tribal court did not have jurisdiction
to adjudicate tort claims against nonmember state official
executing process on tribal fee lands). Indeed, prior to Hicks,
“with one minor exception™ the absence of tribal ownership
had been virtually conclusive of the absence of tribal
jurisdiction (the exception being Brendale v. Confederated
Tribes & Bands of Yakima Nation, 492 U.S. 408 (1989),
which upheld tribal authority to impose zoning regulation on
fee land within the reservation owned by nonmembers).
Hicks, 533 U.S. at 360. And in terms of civil-adjudicative
authority, this Court has never upheld tribal-court jurisdiction
regarding tort claims asserted against a nonmember defendant
arising out of fee lands on the reservation owned by the
nonmember. Because this is the precedent established by the
circuit court’s opinion in this case, and because that precedent
is inconsistent with this Court’s decisions in Montana, Strate,
and Hicks, this Court should grant review.

Practically speaking, the Eighth Circuit’s decision
blurs the lines of an Indian tribe’s authority to regulate, as
opposed to adjudicate, nonmember activities on non-Indian
fee lands on a reservation. This Court defined and limited
tribal authority to regulate and adjudicate the activitics of
nonmembers in Montana as two narrow exceptions to the
general rule that tribes lack inherent sovereign authority to
regulate or adjudicate the activities of nonmembers.

But the circuit court determined that tribes may
“regulate” nonmember activities falling within the first
Montana “consensual relationship” exception by holding that
nonmembers are subject to tribal-court jurisdiction as an
“other means™ of regulating nonmember conduct. As a result,
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