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i
QUESTION PRESENTED

Whether this Court should revisit its rulings in
Williams v. Lee, 358 U.S. 217 (1959), and Montana v.
United States, 450 U.S. 544 (1981}, that American
Indian tribal courts may adjudicate claims arising
out of on-reservation commercial dealings between
tribal members and nonmembers?



i
CORPORATE DISCLOSURE STATEMENT

Respondent Long Family Land and Catile
Company, Inc., states that it is not a publicly held
company and does not have any parent corporations.
Respondent further states that no publiely held
company owns ten percent (10%) or more of ifs stock.
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STATEMENT OF THE CASE

This case involves a straightforward application
of the rule announced in Williams v. Lee, 358 U.S.
217, 228 (1959), and Montana v. United States, 450
U.S. 544, 565-566 (1981), that Indian tribes may
exercise jurisdiction over claims arising out of the on-
reservation commercial dealings and consensual
relationships  between tribal members and
nonmembers,

Petitioner, a nonmember bank doing business in
Indian country, voluntarily entered into a loan
agreement with respondents, tribal members.
Petitioner breached its agreement with respondents
and intentionally discriminated against them.
Respondents sued petitioner in tribal court, raising
claims sounding in contract and tort. Those claims
were directly linked to the parties’ commercial
dealings. The tribal court exercised jurisdiction over
respondents’ claims. The federal district court and
court of appeals upheld the tribal court’s exercise of
jurisdiction as an appropriate means of regulating
petitioner’s on-reservation conduct under the first
Montana exception.

Petitioner asks this Court to review the case and
reverse the decisions below. The only way this Court
can grant the relief petitioner seeks is to reverse its
well-settled rulings in Williams and Montana. Under
the circumstances, review by this Court is not
warranted.
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A. Petitioner's Commercial Dealings With The
Longs.

This case involves various contract and tort
claims brought by Ronnie Long, lila Long, and the
Long Family Land and Cattle Company against
Plains Commertce Bank in the Cheyenne River Sioux
Tribal Court. Those claims arose out of an on-
reservation loan agreement made by the Longs and
the bank in 1996.

Ronnie and Lila Long are husband and wife. They
are members of the Cheyenne River Sioux Tribe in
South Dakota. They have lived on the Cheyenne
River Indian Reservations all their lives. They are
cattle yanchers. Ronnie Long’s parents, Maxine and
Kenneth Long, were cattle ranchers from the time
Ronnie was a young boy. They, too, lived on the
reservation their whole lives, See Longs’ Appendix in
U.S. Court of Appeals (hereafter “L.App.”) at 18, 38,
47.

The Long Family Land and Cattle Company was
incorporated in 1987. It is a South Dakota family
farm corporation. The company was incorporated to
qualify for loans guarantced by the Bureau of Indian
Affairs (“BIA”) under 25 C.F.R. Part 103. It has
always been owned and controlled by Long family
members. These family members have at all times
owned at least D1% of the corporation’'s stock, as
required by its articles of incorporation. L.App. 13,
23. Petitioner concedes that 51% of Long Company 1s
owned and controlled by tribal members Ronnie and
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Lila Long. See Petition for Writ of Certiorarl
(hereafter “Pet.”) at 2.

For over forty years, Kenneth and Maxine Long
jointly owned 2,230 acres of agricultural land located
within the reservation. This land was ultimately
deeded to petitioner i the loan agreement at issue in
this case. L.App. 18, 40, 43 para. 16.

The Long’s company owned cattle, horses, and
machinery, and grew crops on the reservation fee
land owned jointly by Kenneth and Maxine Long.
The company also pastured its livestock year-round
on 6,400 acres of Indian trust land leased by Ronnie
Long from the Tribe,

From 1989 to 1996, petitioner made numerous
loans to the Longs cattle company. L.App. 18, 41,
para. 10. Petitioner required the company to grant
petitioner security interests in its livestock,
machinery, crops, and feed located on the
reservation. L.App. 18, 41, para. 10. Petitioner
required Kenneth and Maxine Long to mortgage
their land to provide collateral for petitioner’s loans.
L.App.12, 18, 22, 49-58.

Petitioner’s loans to the Longs and their cattle
company were guaranteed by the BIA, The BIA
guaranteed the loans because the Longs had good
credit and because their company was Indian-owned
and controlled. Petitioner benefited from the BIA
loan guarantees. It received BIA interest subsidy
payments and the BIA lean guarantces substantially
reduced petitioner's risk of loss. In the event the
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cattle company could not repay the loans, petitioner
would be paid by the BIA under the guarantees.
L.App. 16- 17, 36-37.

There can be no question that petitioner engaged
in a longstanding course of commercial dealings with
the Longs. Petitioner conceded as much in the tribal
court proceedings.

Plains Commerce Bank, formerly Bank of
Hoven, has been doing business with various
members of the Long Family and entities
owned by them since approximately 1989.
Kenneth and Maxine Long, husband and wife,
as well aa their son, Ronnie Long, and his wife,
Lila Long, and Long Family Land and Cattle
Company, Inc., the corporation owned by
them, all did business with Plains Commerce
Bank.

The PBank made numerous loans to Long
Family Land and Cattle Company, Inc.
Kenneth Long and Maxine Long mortgaged all
of the land, which they owned in Dewey
County, which was approgimately 2,230 acres,
to the Bank as collateral for these loans. Both
Kenneth Long and Maxine Long personally
guaranteed the debt of Long Family Land and
Cattle Company, Inc. to the Bank.

Pet. Br. in Support of Motion for Summary
Judgment (reprinted in Cheyenne River Sioux
Tyribe's Appendix in U.S. Court of Appeals
(hereafter “C.App.”) at 14-15).
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Petitioner made an operating loan each year to
the Longs to pay ranch expenses. The loan was paid
back when the annual calf crops were sold. Kenneth
Long died in July of 1995, and after his death
petitioner refused to make an operating loan to the
Longs. Over a year passed, and the Longs were in
dire need of operating money. Petitioner knew that
an operating loan was absolutely necessary for the
Longs to continue their cattle ranching business. The
Longs requested an immediate operating loan and a
loan to purchase additional cattle.

In the spring of 1996, petitioner came on the
Longs reservation land and proposed a mnew
financing scheme. DPetitioner would make the
requested operating and cattle purchase loans,
provided that the Longs deed their house and
reservation land to petitioner, and petitioner would
gell the land back to them on a 20 year contract for
deed.

Sometime later petitioner changed the terms. In a
letter to Ronnie, petitioner refused the Longs
financing to buy back their land on a contract,
because of “possible jurisdictional problems” if
petitioner sold the land on a contract “to an Indian
owned entity on the reservation.” L.App. 2, 75 Trial
Exhibit (hereafter “Tr.Ex.”) 4. The only option
- petitioner offered the Longs was two years to pay
petitioner $47%,000 in a lump sum or lose their land.
Petitioner’s Appendix in U.S. Court of Appeals
(hereafter “A.App.”) at 4, 28-31.
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Petitioner and the Longs entered a consensual
agreement on December 5, 1996, It contained several
provisions:

Petitioner agreed to make a 870,000 operating
loan to the Long’s cattle company to feed and
care for the company's cattle;

Potitioner agreed to make a $37,500 loan to
the Longs company to purchase 110
additional cattle;

The Longs deeded their 2,230 acres of
agricultural land and their house to petitioner
for a credit of $478,000 on their debt of
$750,000 to petitioner;

The Longs assigned their federal Conservation
Reserve Program (FCRP”) contract payments
of $44,000 a year to petitioner;

Potitioner leased the 2,230 acres back to the
Longs for two years; and

Petitioner granted the Longs an option to pay
petitioner $478,000 in a balloon payment in
two vears to buy their land back from
petitioner,

L.App. 56, 18, 42-43, para.13-14; A App.5, 33

The Longs’ land and house were deeded to
petitioner, but petitioner refused to make the Longs
the promised $70,000 operating loan or the $37,500
cattle purchase loan. L.App. 18, 6-7,
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The Longs had hauled some hay to the winter
pastures where the cattle were located, but
additional hay had to be moved to the cattle to
provide adequate winter feed. Petitioner knew the
Longs did not have $20,000 to hire trucks to move
their 2,000 tons of hay 20 miles from their 2,230
acres of land, where they baled it, to Ronnie Long’s
8,400 acres of leased Indian trust land where the
cattle were located. Petitioner knew that without the
operating loan the Longs’ 625 cattle would not have
adequate feed to survive the winter. Petitioner knew
that the cattle needed the hay, and that cattle cannot
survive winter weather conditions for long without
adequate feed. L.App. 18, 44. For decades the Longs
wintered their cattle all year in the same pastures,
and with adequate feed the cattle weathered severe
winter storms without incident. Petitioner knew that
without the operating loan the Longs’ cattle ranching
business would fail, and they could not buy their
land back.

Petitioner refused to loan even part of the
promised $70,000 operating loan to hirve trucks for
$20,000 to move the hay to the cattle, or to insure
the cattle for winter death loss at a cost of $2,000.
L.App. 18, 44; Tr.Ex. 13, p. 2. Petitioner could have
made an immediate protective advance emergency
loan to move the hay to the cattle under 25 CFR §
103.22. Such loans are automatically guaranteed by
BIA, without application or BIA approval. Toward
the end of December of 1996, with winter setting in
and no operating loan from petitioner, Ronnie Long
and tribal officcr John Lemke requested that



8

petitioner make such emergency loan, but petitioner
refused to do so.

Severe winter storms hit the area in January of
1997, with intense cold, high winds, and deep snow
that blocked the roads for days. The cattle ran out of
feed and over 300 cows and calves died. As a direct
result of petitioner’'s breach of the loan agreement,
refusal to make the promised operating loan to move
the hay, and refusal to make a BIA automatically
guaranteed emergency loan to move the hay and
insure the cattle, the Longs’ cattle ran out of feed
and over 500 cattle died in the winter storms. L.App.
18, 48-44, Petitioner’s breach of the loan agreement
caused the Longs disastrous cattle losses, and ruined
the cattle ranching business they had successfully
operated on the reservation for five decades.

The tribal court jury determined that petitioner
acted in bad faith in connection with the loan
agreement, L.App.1, 5. The jury also determined that
petitioner breached the loan agreement. L.App. 1, 1.

Without income from their caitle, the Longs counld
not buy their land back from petitioner. L.App. 18,
43-44, para.17. The jury determined that petitioner’s
breach of the loan agreement prevented the Longs
from recapturing their land. L.App.1, 2.

Without their land and cattle, the Longs were out
of business. The Longs actual damages were
31,236,792 for loss of their cattle and loss of use of
their land. L.App. 18, 75 Tr.Ex. 14, 23. The tribal
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court jury awarded the Longs $750,000 plus
prejudgment interest. L.App.1, 6.

In 1999 petitioner sold to non-Indians 1,270 acres
of the Longs land, Petitioner sold the land to non-
Indians on terms substantially more favorable than
petitioner allowed the Longs, who are Indian tribal
members, L.App. 18, 89, para. 22. Petitioner
required the Longs to pay the full purchase price of
$478,000 in a lump sum cash payment in only two
years. A.App.4, 29. In contrast, the contract for deed
terms Petitioner allowed the non-Indians required
payments to petitioner of only $23,229 a year, which
were paid by annual federal FSA farm payments on
the land. The norn-Indians essentially became owners
of the Indians’ land at no cost. Petitioner’s terms of
sale for the non'Indians were substantially more
favorable than the terms petitioner required of the
Longs as Indian tribal members. (L.App.18, 46) If the
Longs were permitted the same financing terms as
petitioner allowed the non-Indians, the Longs would
have had little problem buying their land back. The
jury determined that petitioner refused such
favorable financing to the Longs solely because they
ave Indian tribal members. (L.App.1, 4)

Petitioner made substantial profits over the years
from its commercial agreements with the Longs and
their cattle company. The Longs paid a substantial
amount of interest to petitioner on various loans. In
addition, under the 1996 consensual agreement
involved in this case, petitioner received well over
$1,060,000. Petitioner received deeds to the Longs’
house and land valued by petitioner at $478,000, and
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petitioner received $88,396 in federal CRP contract
payments, $392,968 from the federal BIA
guarantees, $100,000 from the assignment of
Kenneth’s life insurance, several years of federal BIA
interest subsidy payments, and several years of
foderal FSA farm program payments as owner of the
land.

Petitioner admits that it went on the reservation
to make money from tribal members:

The bank admits that they were dealing with
the tribal members to make money. It wasn't
just to help tribal members. The bank was
doing it with the intent of making money.
That's what any business does. And how
much money they made {from tribal members,
is really nothing for us to even worry about,

Transcript of Oral Argument in Tribal Court of
Appeals (reprinted in C.App.1-5).

There is nothing wrong with petitioner making
money on the reservation, provided that its activity
does not involve unfair, discriminatory conduct that
causes damage to tribal members, Petitioner acted in
bad faith in its performance of the 1996 consensual
agreement. Petitioner intentionally breached the
contract, which caused the death of the Longs’ cattle
and made it impossible for the Longs to buy back
their land from petitioner. The intentional wrongful
acts of petitioner caused the Longs' family cattle
ranching business to fail. They lost their livestock
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and their land, and the reservation community lost a
productive Indian-owned family business.

B. The Discrimination Claim.

The Longs claimed that the petitioner
intentionally  discriminated against them in
connection with the 1996 loan agreement. In the
negotiations that led up to the formation of the 1996
loan agreement, petitioner proposed that the Longs
deed their house and land on the reservation to
petitioner, for a credit of $478,000 against the
$750,000 debt owed by the Longs and their cattle
company. In return, petitioner would finance the
Longs’ purchase of their land back from petitioner on
a 20-year contract for deed. Petitioner knew that
favorable financing terms were critical to the Longs’
success in repurchasing their land.

Later in the negotiations, petitioner changed the
terms of the proposed deal. In a letter to Ronnie,
petitioner told Ronnie that it decided it would not
finance the sale of the land back to the Longs on a
contract for deed, because of “possible jurisdictional
problems” if petitioner sold the land on a contract “to
an Indian owned entity on the reservation.” L.App.2,
7; Tr.Ex. 4. Petitioner changed the proposed
agreement to a two-year lease with an option to
purchase. This permitted the Longs only two years to
pay the full lump sum of $478,000 to petitioner.
Otherwise, they would lose their land. A.App.3, 28.

The Longs were desperate to reach an agreement
because petitioner refused to make any loans to






