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INTRODUCTION 

The cross-appeals of the Oneida Plaintiffs1 and the United States 

arise from the May 21, 2007 Memorandum Decision and Order of the 

United States District Court for the Northern District of New York 

(Kahn, J.) (the “Decision”) which granted Defendants’ motion for 

summary judgment with respect to Plaintiffs’ possessory land claims.  

The Decision is reproduced in the Special Appendix at SPA 1 and is 

reported as Oneida Indian Nation of New York. v. State of New York, 

500 F. Supp. 2d 128 (N.D.N.Y. 2007). 

The Decision was based on the District Court’s application of the 

specific criteria adopted by this Court in Cayuga Indian Nation of New 

York v. Pataki, 413 F.3d  266 (2d Cir. 2005), cert. denied, 126 S. Ct. 

2021, 2022, 164 L. Ed. 2d 780 (2006) (“Cayuga”).  These criteria were 

originally articulated by the Supreme Court of the United States in City 

of Sherrill v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) 

(“Sherrill”).  In Cayuga, this Court concluded that the same 

                                                 
1 Oneida Indian Nation of New York, Oneida Tribe of Indians of Wisconsin, and 

Oneida of the Thames (“Oneida Plaintiffs,” “tribal Plaintiffs,” or “Oneidas.”).  
The “Oneida Nation,” in contrast, refers to the historic tribe that once inhabited 
central New York.   
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considerations that “doomed the Oneidas’ claim in Sherrill” required 

the dismissal of the Cayugas’ possessory land claims.  In the Decision, 

the District Court determined that the undisputed factual record 

developed in this case, which is substantially identical to the factual 

record in Cayuga and in Sherrill, required it to grant Defendants’ 

motion for summary judgment and dismiss Plaintiffs’ possessory land 

claims.  500 F. Supp. 2d at 136-137.  The District Court correctly 

applied the controlling authority of Cayuga and Sherrill, and the 

dismissal of Plaintiffs’ possessory land claims should be affirmed. 

JURISDICTIONAL STATEMENT 

This Court has jurisdiction in the appeal and the cross-appeals 

pursuant to 28 U.S.C. §1292(b) and pursuant to the Order of this Court 

granting leave to appeal the issues raised in the petitions of the State of 

New York and of the Plaintiffs.  A807. 

ISSUE PRESENTED ON CROSS-APPEAL 

1. Whether the District Court correctly granted summary 

judgment in favor of the Defendants, State of New York and 

Counties of Madison and Oneida, dismissing the Plaintiffs’ 

possessory land claims based on Cayuga and Sherrill. 
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COUNTER-STATEMENT OF THE CASE 

Defendants-Cross-Appellees the County of Madison and the 

County of Oneida (the “Counties”) respectfully invite the Court’s 

attention to the Statement of the Case in the Opening Brief of  

Defendant-Appellant-Cross-Appellee State of New York (“State Brief”) 

for a description of the historical background and prior litigation.  State 

Brief at 3 - 26. 

In addition, and of particular importance to the Counties, the 

Counties invite the Court’s attention to the facts found by the Supreme 

Court in Sherrill based on a record that is essentially identical to the 

factual and historical record in this case.  The lands in question were 

once contained within the Oneidas’ historic reservation but were last 

possessed by the Oneidas as a tribal entity in the late 18th and early 

19th centuries.   

Generations have passed during which non-Indians have 
owned and developed the area that once composed the 
Tribe’s historic reservation.  And at least since the middle 
years of the 19th century, most of the Oneidas have resided 
elsewhere.  Given the longstanding, distinctly non-Indian 
character of the area and its inhabitants, the regulatory 
authority constantly exercised by New York State and its 
counties and towns, and the Oneidas’ long delay in seeking 
judicial relief against parties other than the United States, 
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we hold that the Tribe cannot unilaterally revive its ancient 
sovereignty, in whole or in part, over the parcels at issue. 
 

544 U.S. at 202-203. 

The record shows that the Oneidas never sought judicial relief for 

land claims against the Counties until 1970, and then sought only 

damages for two years’ rent on 872 acres owned and possessed by the 

Counties. 544 U.S. at 216 (“The Oneidas did not seek to regain 

possession of their aboriginal lands by court decree until the 1970’s.”).  

There is no evidence in the record that the Oneidas ever sought any 

other form of relief against the Counties prior to that time. 

It is worth pointing out that even the so-called “test case” in 1970, 

County of Oneida v. Oneida Indian Nation of N.Y., 470 U.S. 226, 229-

233 (1985) (“Oneida II”), was intentionally kept small – with the 

Oneidas seeking only about $16,000 for two years’ rent – to avoid 

provoking a strong defense.  It also was limited to a single treaty (1795) 

to avoid implicating other historical land transactions and tens of 

thousands of current non-Indian titleholders with landholdings within 

the historic reservation.   As counsel for the Oneidas explained in his 

book, The Oneida Land Claims: A Legal History, “[i]t seemed to me best 
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to select just one state treaty and a couple years’ rent as an objective in 

order to keep a low profile.”  George C. Shattuck, The Oneida Land 

Claims: A Legal History 26 (Laurence M. Hauptman, ed., Syracuse 

University Press 1991). 

By contrast, the present case involves the Oneidas’ claim seeking  

possession of approximately 250,000 acres of land sold by the Oneidas 

in 26 transactions over a 50-year period (1795-1846).  Here, the Oneidas 

seek a broad array of equitable and legal remedies based on a claim of 

current possessory rights.  These claims carry enormous potential 

consequences for the people and governments within the State of New 

York.  Accordingly, Oneida II is of no help in analyzing the 

disruptiveness of the Oneidas’ current claims. 

Quoting an earlier decision of the District Court (McCurn, J.), the 

Supreme Court noted that in the two centuries since the alleged 

wrongs, “development of every type imaginable has been ongoing.”  544 

U.S. at 210-211 (internal cite omitted).  “The properties here involved 

have greatly increased in value since the Oneidas sold them 200 years 

ago.”  Id. at 215.  “The wrongs of which OIN complains . . . occurred 

during the early years of the Republic.  For the past two centuries, New 
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York and its county and municipal units have continuously governed 

the territory.”  Id. at 216. 

Based on the historical record in Sherrill, the Supreme Court held 

that the Oneida Indian Nation of New York was precluded from gaining 

the relief it sought.  This Court subsequently held, based on the same 

considerations, that the Cayugas were precluded from gaining the relief 

they sought in their land claim litigation.  The same considerations 

apply to the Oneida Plaintiffs’ land claims against the Counties in this 

case, and preclude Plaintiffs from gaining the disruptive remedies they 

seek here. 

SUMMARY OF ARGUMENT 

Cayuga is the controlling law in the Second Circuit, and Cayuga 

correctly applied the analysis and factors articulated by the Supreme 

Court of the United States in Sherrill.  The District Court carefully and 

correctly followed Cayuga and Sherrill in the Decision and properly 

dismissed the Plaintiffs’ possessory land claims against the Counties 

(and the State). 

Affirmance of the District Court’s Decision (adherence to Cayuga) 

makes for sound policy and judicial economy.  Reinstating the dismissed 




