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it comes to government contracts—an area where, if any-
thing, the rules should be stricter—produces a serious inter-
circuit split warranting review by this Court.’®

Even retroactive amendments to purely regulatory regimes
can be problematic, and in considering Red Lion other Cir-
cuits have therefore recognized that “retroactive application™
of a non-clarifying amendment “would pose a series of
potential constitutional problems,” Beverly Comm. Hosp. v.
Belshe, 132 F.3d 1259, 1265 (9th Cir. 1997). Thus, even in
the regulatory arena, care must be taken to draw a distinction
between situations where Congress merely clarifies an earlier
ambiguity {as in Beverly) and situations where Congress
actually enacts a retroactive change impacting vested rights.
After all, it is one thing to clarify an earlier law and quite
another to change it, for no matter how a “clarification” may
be cast, “WHITE cannot retrospectively be made to assert
BLACK.” United States v. Montgomery Co. Md., 761 F.2d
098, 1003 (4th Cir, 1985). The other Circuits thus take care
to confine Red Lion and its progeny to situations involving
genuine clarifications. E.g., Liquilux Gas Corp. v. Martin
Gas Sales, 979 F.2d 887 (1st Cir. 1992); NCNB Texas Nar'l
Bank v. Cowden, 895 F.2d 1488, 1500-01 (5th Cir. 1990);
Brown v. Marguette Sav. and Loan Ass’'n, 686 F.2d 608, 615
(7th Cir. 1982); Callejas v. McMahon, 750 F.2d 729, 731 (9th
Cir. 1984). The Eleventh Circuit put it well:

Several factors are relevant when determining if an
amendment clarifies, rather than effects a substantive
change to, prior law. A significant facior is whether a
conflict or ambiguity existed with respect to the interpre-
tation of the relevant provision when the amendment

Y See Winstar, 518 U.S. at 897 n.41 (where there is a “concern with
governmental seif-inferest . . . ‘complete deference to a legislative
assessment of reasonableness and necessity is not appropriate™) & 898
(“The greater the Government's self-interest, however, the more suspect
becomes the [Government’s] claim™).
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was enacted. If such an ambiguity existed, courts view
this as an indication that a subsequenf amendment is
intended to clarify, rather than change, the existing law.
Second, courts may rely upon a declaration by the
enacting body that ifs intent is to clarify the prior
enactment.

Piamba Cortes v. American Airlines, Inc., 177 F.3d 1272,
1283-84 (11th Cir. 1999) {citations omitted). See also
Beverly, 132 F.3d at 1265-66 (subsequent statute, entitled
“Clarification,” was enacted in the wake of a “split of author-
ity” regarding the admittedly inscrutable Social Security Act);
Paramount Health Systems, Inc. v. Wright, 138 ¥.3d4 706, 710
{(7th Cir. 1998) {criticizing notion that “a disappointed litigant
in a statutory case in a federal district court could scurry to
Congress while the case was on appeal and request a
‘clarifying’ amendment that would reverse the interpretation
that the district judge had given to the statute, even if that
meaning was crystal clear”).

The Tenth Circuit has changed all this, tuming upside-
down the narrow jurisprudence regarding retroactive clarifi-
cations. Under its formulation, the fact that contract rights
are at issue is immaterial; the legislation at issue need not be
cast as a clarification at all; there is no need for a history of
judicial struggles with the earlier law’s interpretation; and
there is no need for any other indicia that something was
ambiguous or confusing in the first place. Under the Tenth
Circuit’s view of it, even a law like Section 314 which has
a telling “notwithstanding” clause—conveying Congress’s
intent plainly to change what would otherwise be the law and
the government’s contracting obligations under it—can
judicially be reinterpreted to be a mere clarification. The
actual clarity of the earlier law is unimportant. Nor does it
matter that the only objective evidence suggests quite the
confrary: that in the weeks following a defeat in other ISDA
litigation finding IHS liable for underpaying contract support
costs, supra at 14 1.9, IHS ran to Congress and secured
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Section 314 in what the Tenth Circuit now announces was a
successful effort to “clarify” the law retroactively and thus
foreclose further liabilities. The Tenth Circuit’s reformu-
lation of the law governing retroactive clarifications shows no
limits and sanctions precisely such profoundly unfair results.

Unless reversed, there will be no end to government
agencies that suffer defeats in the lower courts turning to
Congress for retroactive “notwithstanding” amendments to
undo vested contractual and statutory rights. With the stroke
of a pen appropriations that years earlier indisputably were
legally available can now be made to disappear retroactively,
along with the contract payment rights that had long ago
vested upon enactment of those appropriations. Such an
enormous and unprecedented expansion of Congress’ power
seriously erodes both this Cowrt’s careful protection of
contract rights reflected in Winstar, Mobil and Franconia,
and this Court’s narrow retroactivity jurisprudence reflected
in 8§t Cyr. Both the extreme consequences of such a
proposition for all contractors dealing with the government,
and the more limiting views from other Circuits concerning
retroactive clarifications of regulatory measures, warrant
granfing certiorari.
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CONCLUSION

For the foregoing reasons, the petition for a writ of
certiorari should be granted.

Respectfully submitted,
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