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of the United States from an action in Federal or State court
of competent jurisdiction for a violation of this chapter.”
(footnote omitted)).® We cannot, thus, rely on these cases for
guidance under the Bankruptcy Code.

It is clear from the text of § 106(a) that Congress mtended
to abrogate the sovereign immunity of both the states and
another group of those who may assert sovereign immunity,
other foreign and domestic governments. The statute explic-
itly uses the terms “sovereign immunity”” and “abrogate.” This
mantfest intent distinguishes the present case from those Elev-
enth Amendment cases in which courts had to determine
whether the provision of a general, federal cause of action
abrogated states’ sovereign immunity.

In Afascadero State Hospital v. Scanlon, 473 1.5, 234,
245.46 (1985), for example, the court held that Congress had
not unequivocally expressed its intent to abrogate the sover-
eign immunity of the states in the Rehabilitation Act. That
statute simply authorized suit in federal court against any
recipient of federal funds — a category that certainly included
individuals other than states or parties capable of claiming
sovereign immunity. Jd. (“The Statute thus provides remedies
for violations of [the Rehabilitation Act] by ‘any recipient of
Federal assistance.” There is no claim here that the State of
California is not a recipient of federal aid. “A general authori-
zation for suit in federal court is not the kind of unequivocal
statutory language sufficient to abrogate the Eleventh Amend-
ment.” (second emphasis added)). See also Davidson v. Bd. of
Governors of State Colls. & Univs. for W. 1ll. Univ., 920 F.2d
441, 443 (7th Cir. 1990) (holding that Congress need not have

*The Supreme Court has accepted a petition for certiorari in a case con-
cerning the constitutionality of Congress’s attempt to abrogate the rights
of states in Title I1 of the ADA, Lane v. Tennessee, 315 F.3d 680 (6th Cir.
2003), cert. granted Tennessee v. Lane, 123 8. Ct. 2622 (2003). The issue
in Lane, however, is whether or not Congress abrogated state sovereign
immunity under Section 5 of the Fourteenth Amendment, not whether the
abrogation was explicit enough.
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“said in so many words that it was abrogating the states’ sov-
ereign immunity in age discrimination cases” to effectively
abrogate states’ immunity, but distinguishing those cases
where Congress had simply provided a gemeral cause of
action as “insufficiently unequivocal a designation of the state
to override its sovereign immunity”).

[8] Section 106(a) does not simply “authorize suit in fed-
eral court” under the Bankruptcy Code — it specifically abro-
gates the sovereign immunity of governmental units, a
defined class that is largely made up of parties that could
claim sovereign immunity. So to recognize is not, as the Nav-
ajo Nation suggests, to imply an abrogation that is not explicit
in the statute. Instead, reading § 106(a)’s express abrogation
as reaching Indian tribes simply interprets the statute’s reach
in accord with both the common meaning of its language and
the use of similar language by the Supreme Court. No impli-
cation bevond the words of the statute is necessary to con-
clude that Congress “unequivocally expressed” its intent to
abrogate Indian tribes’ immunity.

Finally, we also note that, were Indian tribes not “govern-
mental units” for the purpose of § 106(a), a tribe that volun-
tarily proceeded in federal court under the Code would not be
a “governmental unit” under the other sections of the Bank-
ruptcy Code, either. The sections applicable to “governmental
units” are myriad, and include § 523 — Exceptions to dis-
charge — which sfates: “A discharge under [certain sections]
of this title does not discharge an individual debtor from any
debt . . . to the extent such debt is for a fine, penalty, or forfei-
ture payable to and for the benefit of a governmental unit, and
is not compensation for actual pecuniary loss, other than [cer-
tain] tax penaltfies].” 11 U.S.C. § 523. Thus, although Indian
tribes’ sovereign immunity is abrogated by § 106(a), Con-
gress has also provided certain special treatment to Indian
tribes as governmental units within the Bankruptcy Code.

[9] We are well aware of the Supreme Court’s admonitions
to “tread lightly” in the area of abrogation of tribal sovereign
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immunity. See, e.g., Santa Clara Pueblo, 436 US. at 72
(*Congress’ authority over Indian matters is extraordinarily
broad, and the role of courts in adjusting relations between
and among tribes and their members correspondingly
strained.”); see also id. at 60 (“Although Congress clearly has
power to authorize civil actions against tribal officers, . . . a
proper respect both for tribal sovereignty itself and for the
plenary authority of Congress in this area cautions that we
tread lightly in the absence of clear indications of legislative
intent.”); Kiowa Tribe, 523 1U.S. at 759 (“The capacity of the
Legislative Branch to address the issue [of tribal sovereign
immunity] by comprehensive legislation counsels some cau-
tion by us in this area.”). But the Supreme Court’s decisions
do not require Congress to utter the magic words “Indian
tribes” when abrogating tribal sovereign immunity. Congress
speaks “unequivocally” when it abrogates the sovereign
immunity of “foreign and domestic governments.” Because
Indian tribes are domestic governments, Congress has abro-
gated their sovereign immunity in 11 U.S.C. § 106(a).

REVERSED and REMANDED.



