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appropriate measure of deterrence and punishment that 
governs reckless misconduct directly threatening their very 
substantial economic interests in tourism, commercial and 
recreational fishing industries, and coastal development. 

The States have compelling and wholly legitimate 
interests in a punitive damages regime that provides for a 
consistent measure of deterrence and punishment on land 
and on water.9  The imposition of a separate standard for 
punitive damages under maritime law would impinge on 
the States’ legitimate need to protect their citizens and 
economic interests from dangerous conduct on the waters, 
contrary to maritime law’s traditional respect for States’ 
interests in this regard. See Yamaha Motor Corp. v. Calhoun, 
516 U.S. 199, 215 n.13  (1996) (“Federal maritime law has 
long accommodated the States’ interest in regulating 
maritime affairs within their territorial waters.”).  In this 
regard, an unduly restrictive rule of federal maritime law 
here may underdeter reckless misconduct that States, as a 
policy matter, have chosen to deter through their common 
                                                 
9 The generalized interest in restraining “punitive damages that ‘run 
wild,’” Haslip, 499 U.S. at 18 (internal citation omitted), is more 
properly effectuated not through a substantive rule of vicarious liability 
for punitive damages in maritime law, but through this Court’s 
continuing development of standards guiding courts and juries.  See 
TXO Prods. Corp. v. Alliance Res. Corp., 509 U.S. 443, 458 (1993) 
(plurality) (due process places limits on “grossly excessive” punitive 
damages, but does not require a bright-line test); BMW of N. Am. Inc. v. 
Gore, 517 U.S. 559, 574-75 (1996) (identifying “guideposts” of 
reprehensibility, ratio, and comparison to civil penalties in comparable 
cases); Cooper Industries, Inc. v. Leatherman Tool Group, Inc., 532 U.S. 
424, 436 (2001) (“[C]ourts of appeals should apply a de novo standard 
of review when passing on district courts' determinations of the 
constitutionality of punitive damages awards.”); State Farm Mut. Auto. 
Ins. Co. v. Campbell, 538 U.S. 408 (2003) (elaborating on BMW v. Gore 
guideposts); Philip Morris USA v. Williams, 127 S.Ct. 1057, 1063 (2007) 
(“Due Process Clause forbids a State to use a punitive damages award 
to punish a defendant for injury that it inflicts upon nonparties or 
those whom they directly represent . . . .”). 
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law rules.  Cf. Philip Morris USA v. Williams, 127 S. Ct. 1057, 
1062 (2007) (punitive damages regimes may “impose one 
State’s (or one jury’s) ‘policy choice,’ say as to the 
conditions under which (or even whether) certain products 
can be sold, upon ‘neighboring States’ with different public 
policies.”) (quoting Gore, 517 U.S. at 571–572). 

2.  Quite apart from the anomalies created by applying 
Exxon’s test on waters adjacent to land where different 
rules apply, Exxon’s test is unwise and unworkable.  It is 
hard to imagine that any corporate actor would ever ratify 
or approve conduct that could give rise to punitive 
damages, when the simple act of disclaiming responsibility 
for the wrongdoer – or worse, intentionally avoiding 
contact and oversight – would shield the corporation from 
punitive liability.  Aside from the fanciful notion that any 
such “ratification” or “approval” could ever be shown to 
have occurred, Exxon’s test generates a host of 
uncertainties about where corporate responsibility 
ultimately lies.  Whose complicity is necessary for a 
corporation to ratify or approve reckless misconduct?  If 
the wrongdoer is a high-level manager, is it necessary for a 
higher-level manager to ratify or approve the misconduct?  
If the chief executive officer is the wrongdoer, must the 
board of directors ratify or approve the misconduct?   
What conduct must be ratified or approved?  If the 
conduct requiring approval was the specific act of 
recklessness that caused harm, what corporate executive 
would ratify such an act?  Why would any corporation 
ratify an act of misconduct, knowing that it could escape 
punitive damages -- no matter how high-level an agent the 
wrongdoer may have been -- merely by disassociating itself 
from the wrongdoer?  Under Exxon’s test, responsibility 
for corporate misconduct vanishes in an endless 
regression.  See Christopher R. Green, Punishing 
Corporations: The Food-Chain Schizophrenia in Punitive 
Damages and Criminal Law, 87 Neb. L. Rev. __ (2008), 
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available at http://ssrn.com/abstract=1007337 (discussing 
the theoretical impossibility of determining whose 
ratification is required if the wrongful act occurs at high 
levels of corporate authority). 

The confusion that such a rule would generate is 
evident in this very case.  On the one hand, Exxon’s own 
expert testified that a supertanker captain, such as 
Hazelwood, “is a CEO.”  Tr. 3866:6-22.  On the other 
hand, Exxon argues that it should not be liable “solely” for 
Hazelwood’s misconduct.10  Exxon, however, asks to be 
excused for Hazelwood’s misconduct because no one else 
at Exxon subsequently approved of his disastrous, drunken 
decisions.  It is nonsensical to adopt a rule that would tie 
Exxon’s liability for punitive damages to a finding that 
Exxon executives ratified or authorized the specific 
recklessness Hazelwood engaged in on March 23, 1989.  
Such a rule would create a perverse incentive for 
corporations to minimize oversight of their agents.  Haslip, 
499 U.S. at 14. 

In effect, Exxon’s test would reward with immunity a 
corporate governance scheme that avoids accountability:  
“[L]arge corporations that routinely delegate managerial 
authority to shape corporate policy by making important 
corporate decisions could unfairly escape liability for 
punitive damages by virtue of their size.”  Albuquerque 
Concrete Coring Co. v. Pan Am World Servs., 879 P.2d 772, 
778 (N.M. 1994).  The proposed test “would permit 
punitive damages against smaller concerns, . . . but not 
against a large corporation whose size and ramifications 

                                                 
10 In fact, the record shows that Exxon’s liability here does not rest 
“solely” on Hazelwood’s misconduct on the night of March 23, 1989, 
whether as a “CEO” or otherwise.  It rests on the misconduct of other 
high-level Exxon executives, who knew that Hazelwood was drinking 
again, captaining a supertanker through Prince William Sound, and 
creating an intolerable but foreseeable risk of catastrophic 
environmental, economic, and human harm.   
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make express authorization by the top executives of 
tortious acts of its working-level agents highly unlikely.”  
General Motors Acceptance Corp. v. Froelich, 273 F.2d 92, 94 
(D.C. Cir. 1959).  A rule of vicarious liability that 
generates such disparate and unfair results based upon the 
organizational form of the offender must be avoided.   

In contrast, the Restatement rule quite sensibly locates 
corporate responsibility in the “employment of unfit 
persons for important positions.”  Restatement (Second) of 
Torts § 909 cmt. b.  The threat of vicarious punitive 
liability provides a “mechanism to focus attention at an 
organizational level on how to best exercise control over 
employees and other agents to reduce the risk of harm that 
their activities pose to third parties.”  Restatement (Third) 
of Agency § 7.03 cmt. e.  The Amici States’ experience 
with regulating corporations (both civilly and criminally) 
suggests that the managerial agent test, or something even 
broader, promotes careful selection of employees and 
accountability. 

3.  Exxon’s test is not only out of step with state tort 
law and ill-conceived on its own terms, but is also 
untethered from the reality of the relationship between a 
shipowner and ship captain today.  The fact is that, with the 
advent of modern ship-to-shore communication 
technologies, a corporate shipowner is functionally 
indistinguishable from any other corporate common carrier 
or, indeed, any other corporation with field offices or 
employees who work offsite.  Modern communication and 
navigational technologies have transformed the relationship 
between a ship captain and shipowner, thereby undermining 
the operative premise of nineteenth century maritime law:  
that once a ship set sail, the captain was on his own at sea, 
out of touch with the shipowner. 

The “ship master at sea” concept remained a reality no 
later than the late nineteenth century, when basic wireless 
communication using Morse code first enabled land-based 
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owners or managers to communicate with ships at sea.  See 
R.J. Eassom et al., HF Transmitters and Receivers for Naval 
Radio, 1995 Int’l Conference on 100 Years of Radio 62.  
Today, however, “the ship master at sea” can readily 
communicate with other corporate managers, by telephone, 
e-mail, fax, and other means.  See Mark Palmer, Satellite 
Communications: Bringing the Vessel at Sea Closer to the Shore, 
Lloyd’s List, Dec. 21, 2001, at 1.  Indeed, shoreside 
personnel simply lifted a phone and spoke with Captain 
Hazelwood after he grounded the EXXON VALDEZ.  JA872-
76.  Not only can those on board the vessel readily contact 
their corporate colleagues and superiors on land, but satellite 
communications enable shore-based personnel to guide and 
direct captains on a regular basis, rather than only during 
times of crisis, as in the past.  See Sandra Speares, Inmarsat 20 
Successful Years: A Revolution in Marine Communications, 
Lloyd’s List, Nov. 17, 1999, at 17.  Moreover, sophisticated 
vessel management systems, not unlike air traffic control 
systems, have been developed to guide ship movement. 

In sum, because there is no real difference between a ship 
captain and other corporate managerial agents, there is no 
justification for a distinct maritime rule of vicarious 
liability.11  At the same time, there would be no principled 
basis to deny non-maritime corporations the same 
protection from liability for punitive damages.   
 
                                                 
11 Exxon’s plea that special vicarious liability rules are needed to 
protect maritime commerce hardly aids its cause.  “[T]he fishing 
industry is clearly part of traditional maritime activity; and to assert 
otherwise would amount to a repudiation of much of maritime 
history.”  Union Oil Co. v. Oppen, 501 F.2d 558, 561 (9th Cir. 1974).  
Yet Exxon’s reprehensible conduct put hundreds of maritime 
businesses into bankruptcy or in dire financial straits.  Exxon, by 
contrast, has assured the district court that paying even the $5 billion 
jury verdict “would not have a material impact on the corporation.” 
SJA334sa. 
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II. The Clean Water Act Does Not Preclude The 
Common Law Remedy Of Punitive Damages As 
Relief For A Claim That The Clean Water Act 
Indisputably Permits. 

 
 Exxon argues that the Clean Water Act occupies the 
field of regulation of oil spills in United States navigable 
waters and thus displaces punitive damages under federal 
common law.  There is no merit whatsoever to this 
argument.  First, as explained in Respondents’ Brief, the 
argument was not preserved.  Exxon contended 
unsuccessfully below that the Trans-Alaska Pipeline 
Authorization Act (TAPAA), 43 U.S.C. §§ 1651-1656, 
preempted the negligence claim.  TAPAA, not the Clean 
Water Act, was “the controlling statute with regard to 
trans-Alaska oil,”  In re Glacier Bay, 944 F.2d 577, 583 (9th 
Cir. 1991) (emphasis in original), and the lower courts held 
that TAPAA did not preempt Respondents’ claims. 
 Even if the Clean Water Act were at issue, the cases on 
which Exxon relies would not support its sweeping 
argument that the Clean Water Act occupies the field of oil 
spill regulation.  See Middlesex County Sewage Auth. v. 
National Sea Clammers Ass’n, 453 U.S. 1, 21-22 (1981); City 
of Milwaukee v. Illinois, 451 U.S. 304, 320 (1981).  
Milwaukee and Sea Clammers held that the Clean Water Act 
forecloses nuisance actions for effluent discharges under 
federal common law.  In both cases, the Court was 
concerned that a federal common law cause of action for 
nuisance would interfere with the regulation of detailed 
effluent standards provided in the Clean Water Act.  And, 
in both cases, the Court held that the underlying actions 
could, in effect, alter the effluent standards that would 
otherwise apply, and therefore directly interfere with the 
statutory scheme. 
 Here, by contrast, the Respondents’ negligence claim 
poses no threat to the Clean Water Act’s regulatory 
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scheme for oil spills.  See 33 U.S.C. § 1321.  Nowhere does 
the Clean Water Act limit available remedies provided 
under private tort claims arising from oil spills.  In fact, the 
Clean Water Act expressly preserves obligations arising 
from damage to private property.  33 U.S.C. § 1321(o).  
Exxon gives no good reason why Congress would preserve 
a cause of action for negligence, but limit the common law 
remedies available under that cause of action. 
 The Respondents’ position is supported by this Court’s 
Clean Water Act precedents.  See International Paper Co. v. 
Ouellette, 479 U.S. 481 (1987); Askew v. American Waterways 
Operators, Inc., 411 U.S. 325 (1973).  In Ouellette, the Court 
assessed whether the Clean Water Act preempted Vermont 
common law to the extent the law imposes liability on a 
New York point source.  479 U.S. at 491.  The Court held 
that the state law action at issue was precluded because a 
“serious interference” would result “if affected States were 
allowed to impose separate discharge standards on a single 
point source.”  Id. at 493.  But the Court then expressly 
limited its holding by specifying that it “preclud[es] only 
those suits that may require standards of effluent control 
that are incompatible with those established by the 
procedures set forth in the Act.”  Id. at 497.  The Court 
further explained that the Clean Water Act’s savings 
clause specifically preserves other state actions and that 
aggrieved individuals can bring a nuisance claim pursuant 
to the law of the source State.  Id.  Thus, the plaintiffs had 
a claim with the full panoply of remedies. 
 Likewise, in Askew, the Court examined the preclusive 
effect of the Clean Water Act’s oil spill liability provisions 
to determine if they precluded Florida’s state regulation of 
oil spills.  411 U.S. at 328-37.  The Court concluded that 
the Clean Water Act was directed at recouping federal 
cleanup costs while leaving room for state action in 
cleaning up waters of a State and recouping the State 
cleanup costs.   Id. at 332.  The Court remarked that the 
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state and federal regulations were “harmonious parts of an 
integrated whole.”  Id. at 331.12   
 Here, there is no threat of “serious interference” with 
Congressional standards because the Clean Water Act’s oil 
spill provisions do not create any standards that could be 
altered by a punitive award, and because those provisions 
do not limit the available remedies for private tort claims.  
Cf. Ouellette, 479 U.S. at 493.  These provisions are directed 
at prohibiting the discharge of oil (as opposed to creating a 
permit system), and -- should a discharge occur -- 
collecting federal government clean-up costs and civil 
penalties.  See 33 U.S.C. § 1321.  Likewise, the Clean 
Water Act’s citizen suit provision does not preclude the 
punitive damages award under the private tort action here 
because it allows individuals to sue only for injunctions to 
enforce the statute.  33 U.S.C. § 1365(a).  Respondents’ 
tort action arises from the private harm from an oil spill, 
while the Clean Water Act addresses the public harm.  
Along with state regulation, such private actions are 
“harmonious parts of an integrated whole.”  See Askew, 
411 U.S. at 331. 

                                                 
12 Pursuant to Askew, many States have regulations governing toxic 
spills.  At the time of the passage of the Oil Pollution Act of 1990, 24 
states had oil spill liability and compensation laws, and 17 of them had 
liability without specified limits.  Congress has recognized the 
importance of preserving the overlapping system of oil spill laws by 
taking care that federal statutes governing oil spills do not preempt 
state oil liability laws.  The Oil Pollution Act of 1990 does not preempt 
state law and instead explicitly provides that states may impose 
additional requirements and liabilities.  33 U.S.C. § 2718.  And as a 
Senate report explains, “[m]ore stringent State laws are specifically 
preserved in both the Clean Water Act (for cleanup of spills of oil) and 
in the Deepwater Port Act and title III of the Outer Continental Lands 
Act Amendments of 1978 (for cleanup and damages caused by spills of 
oil).”  S. Rep. No. 101-94, at 6 (1989), reprinted in 1990 U.S.C.C.A.N. 
722, 727. 
 



20 

 

 At bottom, Exxon’s entire displacement argument 
proceeds from the same faulty premise: that the very 
existence of the Clean Water Act’s statutory penalties for 
oil spills means that the Clean Water Act “fully 
addresse[s]” the public interest in punishing the reckless 
discharge of oil.  Petrs. Br. 38.  Contrary to Exxon’s 
argument, penalty schemes under federal statutes do not 
manifest a legislative intent to leave no room for remedies 
available under traditional maritime law, nor do they 
conflict with punitive damages available under maritime 
law.  As this Court has held: 
 

Paying both federal fines and state-imposed punitive 
damages for the same incident would not appear to be 
physically impossible.  Nor does exposure to punitive 
damages frustrate any purpose of the federal remedial 
scheme. 

 
Silkwood v. Kerr-McGee Corp., 464 U.S. 238, 257 (1984) 
(holding that a civil suit for punitive damages “does not 
conflict” with a federal remedial scheme that imposed civil 
penalties); see also Herman & MacLean v. Huddleston, 459 U.S. 
375, 382-83 (1983) (holding that an express civil remedy 
under the 1933 Securities Act does not preclude a cause of 
action for fraud under Section 10(b) of the 1934 Act). 
 The reality is that it is commonplace for the law to 
impose multiple punishments for the same conduct in 
order to address different harms.  See People v. McFarland, 
765 P.2d 493, 495 (Cal. 1989) (noting that multiple 
punishment is permissible when a single act of violence 
harms multiple victims).  For example, recovery of 
punitive damages for assault and battery is not precluded 
merely because the defendant has been punished 
criminally for the same offense.  See Assault: Criminal 
Liability as Barring or Mitigating Recovery of Punitive Damages, 
98 A.L.R.3d 870 (1980). See, e.g., Roshak v. Leathers, 277 
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Ore. 207 (1977); Wagner v. Gibbs, 80 Miss. 53 (1902).  
Imposing multiple punishments for the same conduct in 
order to address different harms is all that the Clean Water 
Act, other federal statutes, and maritime law jointly 
accomplish here. 
 State laws directed at oil spills appropriately protect 
state interests in avoiding harm from oil spills.  Even 
several decades ago, the Court recognized the “damage to 
state interests already caused by oil spills, the increase in 
the number of oil spills, and the risk of ever-increasing 
damage by reason of the size of modern tankers.”  Askew, 
411 U.S. at 335.   As the Court noted, oil spillage is “an 
insidious form of pollution of vast concern to every coastal 
city or port and to all the estuaries on which the life of the 
ocean and the lives of the coastal people are greatly 
dependent.”  Askew, 411 U.S. at 328-29. 
 In sum, there is no merit to Exxon’s contention that the 
Clean Water Act precludes the recovery of punitive 
damages here. 

 
CONCLUSION 

 
 The Amici States ask the Court to affirm the judgment 
of the courts below. 
 


