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any costs the government might incur in cleaning up 
an oil spill, see id. § 1321(f ).  The CWA expressly 
preserves private remedies for damages resulting 
from oil spills.  See id. § 1321(o). 

Exxon does not contend that the CWA preempts 
private maritime tort actions sounding in negligence 
or recklessness.  Nor could it.  By its terms, the 
CWA’s savings clause makes clear that it does not 
“affect or modify in any way the obligations” of a            
shipowner “under any provision of law for damages 
to . . . property” as a result of an oil spill.  Id. 
§ 1321(o)(1).   

The plaintiffs’ action here also does not conflict 
with the CWA’s administrative scheme, because a 
determination that Exxon owes compensatory and 
punitive damages does nothing to interfere with           
federal oil pollution enforcement.  Exxon’s citations 
to City of Milwaukee and Sea Clammers are therefore 
beside the point.  In those cases, the plaintiffs sought 
relief on a nuisance theory, claiming that a level of 
pollution authorized in the CWA nonetheless consti-
tuted a common law nuisance.  See City of Milwau-
kee, 451 U.S. at 310; Sea Clammers, 453 U.S at 4.  
Because “[f ]ederal courts lack authority to impose 
more stringent effluent limitations under federal 
common law than those imposed by the [CWA],” City 
of Milwaukee, 451 U.S. at 320, the Court held that 
“the federal common law of nuisance in the area of 
water pollution [was] entirely pre-empted” by the 
CWA.  Sea Clammers, 453 U.S. at 21-22.  This case – 
sounding in reckless disregard rather than nuisance 
– does not call upon any court to alter the standards 
of conduct set forth in the CWA.   
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B. The Clean Water Act Does Not Codify The 
Maritime Common Law Of Negligence For 
Oil Spills 

Congress also has the power to enact legislation 
that replaces the general maritime law with a             
“comprehensive tort recovery regime to be uniformly 
applied.”  Yamaha Motor, 516 U.S. at 215.  Such            
legislation functionally codifies (and modifies) the 
previously existing maritime law cause of action or 
creates an entirely new cause of action.  In either 
case, the statute “announces Congress’ considered 
judgment” on the relevant elements and remedies of 
the cause of action, such as “the beneficiaries, the 
limitations period, contributory negligence, survival, 
and damages.”  Mobil Oil, 436 U.S. at 625.  The CWA 
is not such a statute. 

The CWA is silent about private actions for reck-
lessness.  Instead, it addresses only the obligations of 
polluters to the government for violating the statute.  
It does not detail the elements of a private maritime 
tort claim or any other attribute of that potential           
action.  Congress, therefore, did not in the CWA dis-
place the common law in any comprehensive fashion.   

In fact, § 1321(o)’s savings clause suggests just           
the opposite.  That clause preserves “the obligations 
of any [ship] owner . . . under any provision of law            
for damages to . . . property.”  33 U.S.C. § 1321(o) 
(emphasis added).  Exxon argues (at 37-38) that this 
provision applies only to compensatory damages            
because punitive damages are not “obligations” or 
“damages to . . . property.”  Regardless of whether a 
plaintiff has a “right” to a punitive damages award, 
the defendant has an “obligation” to pay it once 
awarded as authorized by the law underlying the 
claim.  The general maritime law authorizes punitive 
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damages for torts that involve damage to property.  
See supra pp. 16-17.   

This case, therefore, is nothing like those that      
Exxon cites in which this Court has found that Con-
gress precluded certain types of damages.  Whereas 
the CWA did not create the plaintiffs’ right of action 
here, the Court held in Mobil Oil that the Death on 
the High Seas Act (“DOHSA”) “creat[ed]” the cause               
of action “in admiralty for wrongful deaths.”  436 
U.S. at 620.  The Court then found that the statute’s 
authorization of damages only for “pecuniary” losses 
indicated Congress’s intent to preclude non-pecuniary 
damages.  Id. at 625-26.  In Miles, the Court held 
that the Jones Act’s preclusion of damages for loss of 
society resulting from a seaman’s negligent death 
evinced Congress’s intent similarly to preclude such 
damages in a strict liability regime.  See 498 U.S.            
at 32-33.  And, in Dooley v. Korean Air Lines Co.,              
524 U.S. 116 (1998), the Court turned back an effort 
to “expand the class of beneficiaries” under DOHSA.  
Id. at 123.  A congressional intent to punish does not 
preclude further private law punishments absent an 
express indication to the contrary.  The CWA con-
tains no such limitations on private remedies. 

CONCLUSION 
The judgment of the court of appeals should be            

affirmed. 
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[Seal omitted] U.S. Department of Justice  
Environment and Natural 
Resources Division 
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Washington, D.C.  20530 

       October 31, 1991 
Michael D. Hausfeld 
Gary E. Mason 
COHEN, MILSTEIN, HAUSFELD, & TOLL 
1401 New York Avenue, N.W. 
Washington D.C. 20005 

Lloyd Benton Miller 
SONOSKY, CHAMBERS, SACHSE, MILLER 
    & MUNSON 
900 West 5th Avenue, Suite 700 
Anchorage, Alaska 99501 

Samuel J. Fortier 
FORTIER & MIKKO, P.C. 
2552 Denali Street, Suite 604 
Anchorage, Alaska 99503 

Kenneth F. McCallion 
GOODKIND, LABATON & RUDOFF 
122 E. 42nd St. 
New York, New York 10168 

RE: United States v. Exxon Corp. et al., State of 
Alaska v. Exxon Corp. et al., Chenega Bay 
et al. v. United States and State of Alaska 
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Dear Counsel: 
This letter is intended to resolve any confusion or 

questions you might have regarding certain provi-
sions of the Agreement and Consent Decree settling 
United States v. Exxon Corp. et al., Civ. Action             
No. A91-082 CIV; and State of Alaska v. Exxon Corp. 
et al., Civ. Action No. A91-083 CIV (“Exxon agree-
ment”), entered into between the United States, the 
State of Alaska (“Governments”) and Exxon, and ap-
proved on October 8, 1991, and the proposed Consent 
Decree and Stipulation of Dismissal settling Chenega 
Bay et al. v. United States and State of Alaska,           
Case No. A91-454 CIV (“Chenega Bay agreement”) 
between the Governments and the proposed settle-
ment classes of Native entities (“Native Interests”) 
pending in the United States District Court for the 
District of Alaska.  Neither of these settlement agree-
ments impairs or diminishes private claims available 
to Alaska Native Villages or Corporations for injuries 
resulting from the Exxon Valdez oil spill, including 
those private claims based upon injuries to publicly 
owned or controlled natural resources. 

In the proposed Chenega Bay agreement, the            
Native Interests and the Governments agreed to a 
division of claims which distinguishes the Govern-
ments’ claims on behalf of the public for natural           
resource damages from the Native Interests’ private 
damage claims for private harms resulting from the 
oil spill.  The term “natural resources” is defined             
specifically in the Chenega Bay agreement to mean 
resources “belonging to, managed by, held in trust 
by, appertaining to or otherwise controlled” by either 
or both Governments, and “natural resource dam-
ages” is defined to mean any compensatory or               
remedial relief recoverable by the Governments in 
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their capacity as trustees on behalf of the public for 
injury to, destruction of or loss of natural resources.  
(Chenega Bay agreement, pars. 4(d) and (f )).  Thus, 
the Chenega Bay agreement specifically preserves 
the rights of the Native Interests to make any               
additional claims not encompassed by the natural 
resource damage claims brought by the Governments 
in their capacity as trustees, i.e., any private claims. 

The Exxon agreement settles natural resources 
damage claims brought by the Government in their 
capacity as trustees on behalf of the public, and           
defines those claims in precisely the same way as the 
Governments’ natural resource damage claims are 
defined in the Chenega Bay agreement.  (See Exxon 
agreement, pars. 6(c) and (d)).  The Exxon agreement 
does not purport to settle any private claims.  In            
settling with Exxon, the Governments preserved the 
rights of the Native Interests to bring any private 
claims for injuries resulting from the oil spill.  This is 
reflected in the language of paragraphs 13(c) and (d) 
of the Exxon agreement, which corresponds closely to 
the language in paragraphs 7 and 8 of the Chenega 
Bay agreement.  There is no substantive difference 
between the private claims preserved in the Chenega 
Bay agreement and the private claims preserved in 
the Exxon agreement. 

Any difference between language appearing in         
the Exxon agreement and that of the Chenega             
Bay agreement should not be construed as limiting 
the ability of Native Interests to bring any private 
claims resulting from the oil spill.  Indeed, the Exxon 
agreement could in no way compromise the rights of 
the Native Interests to bring any available private 
claims for injuries resulting from the oil spill, even if 
paragraphs 13(c) and (d) were omitted.  The inclusion 
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of paragraphs 13(c) and (d) in the Exxon agreement 
merely emphasizes the fact that the Exxon agree-
ment does not impair the Native Interests’ rights            
to bring private claims.  Thus, the language of               
paragraphs 13(c) and (d) neither creates nor limits 
the private claims that may be available to the           
Native Interests, and any difference between that 
language and the language of paragraphs 7 and 8 of 
the Chenega Bay agreement can have no effect on 
the Native Interests’ rights. 

In sum, the Exxon agreement settles the Govern-
ments’ natural resource damage claims.  The Exxon 
agreement does not impair, diminish or compromise 
the rights of Alaska Native Villages or Corporations 
to bring any private claims for injuries resulting from 
the oil spill. 

Sincerely, 

FOR THE UNITED STATES: 
/s/  BARRY M. HARTMAN 

Barry M. Hartman 
Acting Assistant Attorney General 
Environment & Natural Resources 
     Division 
U.S. Department of Justice 

 
/s/  STUART M. GERSON 

Stuart M. Gerson 
Assistant Attorney General 
Civil Division 
U.S. Department of Justice 
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FOR THE STATE OF ALASKA: 
/s/  CHARLES E. COLE 

Charles E. Cole 
Attorney General 
State of Alaska 

 
cc: Edward J. Lynch 
 Patrick Lynch 
 John F. Clough III 
 James F. Neal 
 Robert C. Bundy 
 John R. Rebman 
 


