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of permissible punitive damages, the traditional 
approach to such a supposed vacuum is not to 
concoct new principles but to apply such “traditional 
common-law rules, modifications of those rules, and 
newly created rules” as can be “[d]rawn from state 
and federal sources.” East River S.S. Corp. v. 
Transamerica Delaval, Inc., 476 U.S. 858, 864-65 
(1986) (footnote omitted).   
 Exxon does not disagree that punitive 
damages in maritime cases must be evaluated under 
the same considerations that govern the common-law 
review of punitive damages. See Exxon Br. at 46. 
However, the company attempts to articulate new 
standards that have never governed punitive damage 
decisions in maritime cases – or any other type of 
case – before. 
 The common law decisively rejects Exxon’s 
first argument that public policy precludes any 
punitive damages in maritime cases. Not only have 
punitive damages long been a “well-established 
principle of the common law,” Day v. Woodworth, 54 
U.S. (13 How.) 363, 371 (1851), but were equally well 
recognized as a matter of maritime law. See CEH, 70 
F.3d at 699 (collecting cases); Gamma-10 Plastics, 
Inc. v. American President Lines Ltd., 32 F.3d 1244, 
1254 (8th Cir. 1994); David W. Robertson, Punitive 
Damages In American Maritime Law, 28 J. of Mar. 
L. & Comm. 73 (1997).  
 This longstanding recognition of punitive 
damages in maritime law is entitled to great respect. 
This Court has recognized that its “flexibility and 
capacity for growth and adaptation is the peculiar 
boast and excellence of the common law.” Hurtado v. 
California, 110 U.S. 516, 530 (1884);  Still, and quite 
appropriately, “[t]his Court traditionally has been 
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hesitant to overrule prior constructions of statutes or 
interpretations of common-law rules,” absent 
“countervailing considerations.” Monell v. 
Department of Social Services, 436 U.S. 658, 708 
(1978) (emphasis added). Neither Exxon nor its amici 
provide this Court with any developments or other 
rationales that would require reexamination. 
Instead, all their briefs continue to argue against 
punitive damages in maritime cases as though the 
common law were as fungible as the ever-changing 
dictates of fashion. 
 Under the common law, there were few 
restraints on punitive damages. See William B. Hale, 
HANDBOOK ON THE LAW OF DAMAGES § 86, at 212-13 
(1896) (it “is the province of the jury to determine 
whether or not [exemplary] damages should be 
awarded” and that the “amount of exemplary 
damages is limited only by the sound discretion of 
the jury,” except where such damages are excessive 
due to the jury’s “passion, prejudices, or corruption”). 
In other words, the prerogative to assess punitive 
damages had to be exercised intelligently so as to 
reflect the “peculiar circumstances of each case.” Day 
v. Woodworth, 54 U.S. at 371, cited with approval in 
Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 15 
(1991). See also Philadelphia, Wilmington & 
Baltimore R.R. v. Quigley, 62 U.S. (21 How.) 202, 213 
(1858); Lake Shore Ry. v. Prentice, 147 U.S. (40 
Davis) 101, 107 (1893); and Scott v. Donald, 165 U.S. 
58, 86 (1897). In Smith v. Wade, 461 U.S. 30, 34 
(1983), this Court flatly declared that it “has 
repeatedly approved that common-law method for 
assessing punitive awards.” 
 While the jury’s prerogative on punitive 
damages has shifted somewhat more recently, see 
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Cooper Indus., Inc. v. Leatherman Tool Group, Inc., 
532 U.S. 424, 437 (2001), this Court has adhered to 
the notion that an individualized assessment of the 
misconduct must remain the touchstone for a proper 
punitive damage award. State Farm Mut. Auto. Ins. 
Co. v. Campbell, 538 U.S. 408, 425 (2003) (“The 
precise award in any case . . . must be based upon 
the facts and circumstances of the defendant’s 
conduct.”). 
 Contrary to these principles, the standards 
proposed by Exxon have no anchor in the common 
law. Instead, Exxon would have this Court variously 
transfer the authority to determine the size of a 
punitive damage award in any particular case to 
unarticulated and fanciful imaginings of 
congressional preference, Exxon Br. at 51, to the 
jury’s determination of compensatory damages as if 
that established a common-law maximum,8 Exxon 
Br. at 52, to limiting punitive damages to any illicit 
profit, as if that were the only legitimate 
consideration, Exxon Br. at 54, as well as prohibiting 
consideration of a defendant’s wealth, Exxon Br. at 
55, which has always been a standard consideration 
under the common law. See TXO Production Corp. v. 
Alliance Resources Corp., 509 U.S. 443, 462 n.28 
(1993) (“Under well-settled law, however, factors 
such as these are typically considered in assessing 
punitive damages.”). 

Instead of these one-size-fits-all arbitrary 
approaches, the common law, like the constitutional 
considerations this Court employs, reflect an 
                                            
8 This Court has categorically rejected any mathematical 
bright-line limits on punitive damages. See State Farm, 
538 U.S. at 424-25. 
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acknowledgement that an appropriate punitive 
award reflects “‘the enormity of the offense.’” BMW, 
517 U.S. at 575 (1996) (quoting Day, 54 U.S. at 371). 
The Court has found this proportionality principle 
“‘deeply rooted and frequently repeated in common 
law jurisprudence.’” Id. at 575 n.24 (citation 
omitted). Moreover, the compensatory damages 
awarded here only encompassed certain economic 
harms. Pet. App. 166a-167a. Because the 
noneconomic harms visited upon the plaintiffs could 
not be quantified or valued, id., this Court has 
recognized that a larger award may be merited. See 
State Farm, 538 U.S. at 425 (justifying larger awards 
when “the monetary value of noneconomic harm 
might have been difficult to determine”).  

For that reason, among others, the careful, 
repeated analysis of the courts below – involving an 
enormous record and taking place over a long period 
of time as this Court refined the due process analysis 
of punitive damages – should be credited with having 
sustained a punitive damage assessment that 
comports with all criteria that can be devised as a 
function of maritime, common and constitutional 
law. 

 



  34 

CONCLUSION 
 For the above reasons, the decision of the court 
of appeals should be affirmed. 
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