














tribe at the time the crimes were alleged to have been committed. At most. the
government showed the victims received some health services through Indian Health
Services. Whether the children qualified for those services based on their own
heritage, or on that of their caretaker was highly questionable. Further, the only other
evidence presented was the testimony of a child welfare worker who saw the children
attend a tribal sponsored summer camp on one occasion and on one occasion attend
a pow wow. Ms. Geimausaddle opined that the children were recognized as Indians
in the community, but offered no evidence to support this assertion. The record
clearly establishes Ms. Geimausaddle did not have a sufficient fund of knowledge to
support her broad assumption of community recognition.

The evidence presented and the law under which the jury was to consider the
evidence allowed the jury to make a subjective and speculative determination of the
“Indian-ness” of the victims. Mr. Drewry contends this Court should establish a clear
definition of who is an “Indian” for purposes of federal jurisdiction in criminal cases
arising under Title 18, United States Code, Section 1152.

This Court declined to reach the issue whether a non-enrolled Indian was
subject to Title 18, United States Code, Section 1153 in United States v. Antelope,
430 U.S. 641 (1977). It has been recognized for some time that determining Indian

status for criminal jurisdiction purposes is often an imperfect and subjective science.
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United States v. Dodge, 538 F.2d 770, 786 (8th Cir. 1976), cert. denied, 429 U.S.

1099 (1977). The subjective standards used in the instant case and others brought

under Title 18, United States Code, Section 1152, allow for imprecise and unreliable

determinations on the critical issue of jurisdiction.

Requiring proof of enrollment in a federally recognized tribe as evidence of the
victim’s status as an Indian in prosecutions brought under Section 1152 is the only
fair and just way of preventing decisions on this jurisdictional prerequisite from being
based on evidence which lends itself to subjective and speculative conclusions. Mr.
Drewry requests the Court decide this important federal question by granting his
petition for writ of certiorari.

1. Blakely v. Washington, 124 S.Ct. 2531 (2004), REQUIRES THIS
COURT TO GRANT THE PETITION FOR WRIT OF HABEAS
CORPUS, VACATE THE SENTENCE IMPOSED, AND REMAND
FOR FURTHER PROCEEDINGS BECAUSE THE DISTRICT COURT
INCREASED THE SENTENCE BASED ON AN AGGRAVATING
FACTOR THAT WAS NOT CHARGED IN THE INDICTMENT OR
PROVED TO THE JURY BEYOND A REASONABLE DOUBT.

The district court applied an aggravating sentencing enhancement that was
neither charged in the indictment or proved beyond a reasonable doubt to the jury.
The enhancement in this case was pursuant to United States Sentencing Guidelines

§2A3.1(b)(1), which provides a four-level enhancement "if the offense was

committed by the means set forthin 18 U.S.C. § 2241(a) or (b)." Commission of the
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offense by means set forth in Title 18, United States Code, Sections 2241(a) or (b),
that is by force or other means impairing the victim’s faculties, was not charged in the
indictment. This aggravating factor was not submitted to the jury for a finding of
fact. Similarly, the aggravating factor was not proved beyond a reasonable doubt.

Application of this sentencing aggravator is in direct violation of this Court’s
holding in Blakely v. Washington, 124 S.Ct. 2531 (2004). In Blakely, this Court
extended the rule of Apprendi v. New Jersey, 530 U.S. 466 (2000), to include the
requirement that any facts legally essential to punishment must be proved to a jury.
Mr. Drewry raised this issue before the Tenth Circuit when he argued that the district
court’s application of this enhancement was clearly based on the use of “relevant
conduct” and that only facts surrounding the acts involved in the commission of the
offense may be considered in assessing the application of this enhancement. This
Court should vacate the opinion of the Tenth Circuit Court of Appeals and remand
with directions to grant relief based on Blakely.

(1)  Appendix.

(i)  Opinion delivered upon the rendering of judgment
by the court where decision i1s sought to be
reviewed:

United States v. Drewry, 365 F.3d 957 (10th Cir. 2004).
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(i)

(111)

(iv)

(V)

(vi)

Any other opinions rendered 1n the case necessary to
ascertain the grounds of judgment:

None;
Any order on rehearing:
None;

Judgment sought to be reviewed entered on date
other than opinion referenced n (1):

None;

Material required by Rule 14.1(f) or 14.1(g)(1):
None;

Other appended materials:

None.
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CONCLUSION

For the foregoing reasons, Mr. Richard Wayne Drewry, respectfully requests a
Writ of Certiorari issue to review the Order and Judgment of April 28, 2004, of the

United States Court of Appeals for the Tenth Circuit in Case Number 03-6011.

Respectfully submitted,

OV/JJ"‘

WILLIAM P. EARLEY ,

Assistant Federal Public Defender

Suite 109, 215 Dean A. McGee Avenue
Oklahoma City, Oklahoma 73102

(405) 609-5930  FAX (405) 609-5932
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RICHARD WAYNE DREWRY
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