


check for civil jurisdiction over reservation indians. In Confederated Tribes
of Colville Reservation v. Washington, 938 F.2d 146, 147 (9th Cir. 1991}
(“Confederated Tribes™), this Court observed that “[i]n marked contrast {to
PL;ZSQ’S grant of criminal jurisdiction], the scope of the provision relating
to civil matters is very limited. . . . [IJt was not the Congress’ intention to-
extend to the States the ‘full panoply of civil regulatory powers,.’ buf
essentially to afford Indians a forum to settle private disputes among
themselves.” 1d. (quoting Cabazon, 426 U.S. at 388) (emphasis added).
Indeed, as this Court put it more recently: PL-280 conferred jurisdiction
over “*civil causes of action on Indian reservations,’ but ‘left civil regulatory
jurisdiction in the hands of the Tribes.”” Coyote Valley Band of Pomo
Indians v. Caly”omia, 331 F.3d 1094, 1096 (9th Cir. 2003) (quoting Sycuan
Band of Mission Indians v. Roache, 54 F.3d 535, 539 (9th Cir. 1994)).
3. The Cases Relied Upon By Appellees Do Nﬁt Support
Their Position That PL-280 Places No Restrictions On
a State’s Civil Jurisdiction.
Rather tﬁan address Bryan and Cabazon, the State suggests that
pre~Bryan cases Fisher v. District Court, 424 U.S. 382 (1976) (per curiém),
Wakefield v. Little Light, 347 A.2d 228, 236 (Md. App. 1975), and

Wisconsin Potowatomies v. Houston, 393 F. Supp. 719 (W.D. Mich, 1973)

reveal that some PL-280 states did exercige civil jurisdiction over
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involuntary custody proceedings. State at 25—27. That reliance is misplaced.
[ndeed, these cases are significant, for preciseiy the opp()éite reasons
advanced by the State.

Fisher, ‘Wakeﬁe[d, and Houston are all pre-ICWA cases that .
hold respectively that the relevant tribes retained exclusive jurisdiction over
custody matters involving Indian children domiciled on their reservation.
What makes these ?rewICWA cases particularly noteworthy is their uniform
recognition that permitting state jurisdiction over child custody issues arising
on the reservation would infringe on an essential aspect of tribal
S(‘.)vereignty.5 Fisher, 424 U.S. at 387-88; Wakefield, 347 A.2d at 234-35;
Houston, 393 F. Suﬁp. at 730-31. In this respect, these decisions
foreshadowed the federal recognition of inherent tribal sovereignty that was
ultimately codified in ICWA. See H.R. Rep. No. 95-1386, at 21 (citing

Wakefield and Houston).

’ The State’s contention that “jurisdiction over child custody matters . . .
do[es] not implicate an ‘inherent attribute of sovereignty” (State at 23) 1s
absurd. See, e.g., Duro v. Reina, 495 U.S. 676, 685-36 (1990) (“{T]he
retained sovereignty of the tribes is that needed to control their own internal
relations, and to preserve their own unique customs and social order.”); In re
Marriage of Skillen, 956 P.2d 1, 16 (Mont. 1998) (“If tribal sovereignty 1s to
have any meaning at all at this juncture of history, it must necessarily
include the right, within its own boundaries and membership, to provide for
the care and upbringing of its young, a sine qua-non to the preservation of its
identity.”)
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The State is wrong to divine importance from these decisions’
observations that the respective states had failed to assume jurisdiction under
PL-280. Fisher, Wakefield, and Houston were decided before the Supreme
Court made clear theﬁ PL-280’s grant of civil jurisdiction did not extend to
state-instituted regulatory proceedings of the sort at issue here, 50 any
references to the potential scope of state civil jurisdiction under PL-280 were
resolved and mooted by Bryan and Cabazén.

B.  Appellees’ Citations to Inflammatory and Inadmissible

“Facts” Are Irrelevant to the Issue of the Tribe’s Exclusive
Jurisdiction

The County acimits that “[t]he single issue raised by Appellant
in this appeal is whether the district court erred in ruling that the Su:perior
Court had jurisdiction over the underlying [involuntary child custody]
action.” County at 3. Appellees nevertheless attempt to distract attention
from this purely jurisdictional issue by improperly citing, as “facts,”
unproved and demeaning allegations about Appellant that are not in the
record and which she had no opportunity to address or rebut below. See,
eg,id at 5 (“Jane said she was ‘afraid’ to live with Appellant”); id. at 4
(*“Jane was sexually molested by her mother’s boyfriend”); Intervenorr at 4, 6
(Appellant “knew of the harm or should have known of the risk of such

harm to Jane,” and Jane “wanted to remain in [Mr. & Mrs. D’s] home.”).
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These so-called “facts” are irrelevant because the present issue is only
whether the tribe has the exclusive authority to review those issues.

In any case, no admissible evidence in the record. supports these
purported facts. On ;ihe contrary, it was undisputed in the District Court
proceedings that Appellant has maintained custody of her other two children
and is a fit parent. ER 102-150. Appellees attempt to color the record by
citing to their “Supplemental Excerpts of Record,” the contents of which
were not in the record below and contain nothing other than unsubstantiated
allegations and inadmissible hearsay. See Appellant’s Objections To, And |
Motion To Strike, Excerpts of Record (filed concurrently herewith). As
such, Appellees’ Supplemental Excerpts of Record — and-any portion of their
briefs that cite to that “record” — should be stricken and not considered by
this Court. Id.

Moreover, Appellees’ allegations are irrelevant. ICWA's
operation does not turn on the issues of any particular custody case. Rather,
the issue 18 Whetﬁer the Tribe has the exclusive authoﬁty to sit in judgment
on those issues. Accordingly, Appellees’ inclusion of inadmissible,
irrelevant, and pejorative allegations regarding Appellant have no bearing on

the resolution of the question on appeal.
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C. Findine Exclusive Tribal Jurisdiction Over Invofuntarv
Child Custody Proceedings Does Not Result in a
Jurisdictional “Void”

Appellees contend that recognizing éxclusive tribal jurisdiction
in these circumstances would “lead to a jurisdictional void in which child
custody proceedings could be left without a forum.” Sfate at 9. This
argument fails for two reasons. ‘First, in enacting ICWA, Congress chose not
to condition a tribe’s exercise of jurisdiction on its possession of a tribal
court system. Thus, the pos.sible nonexistence of a tribal forum 1s legally
irrelevant to the existence of exclusive tribal jurisdiction. Second, Appellees
concemns are unfounded. Since 1999, the Department of Justice has
overseen the Tribal Courts Assistance Program,‘ 25 U.S.C. §3689(a), which
administers grants “to help tribal governments develop, enhance, and |
continue operation of tribal judicial systems.” About the Tribal Courts
Assistance Program, available at
http://www.ojp.usdoj.gov/BIA/grant/ TribalCts04/page3 .html (last visited on
July 15, 2004), This Program provides valuable resources and guidance to
tribes that lack internal mechanisms to adequately handle custody matters.
And even assuming that certain tribes cannot take advantage of the DOJ’s
program, Congress envisibned and planned for the possibility of a

jurisdictional void by authorizing tribes to enter into jurisdiction-sharing
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agreements with states and/or other tribes to reduce the burdens associated
with custody proceedings. 25 U.S.C. §1919; see also id. §1918(b)(2); AOB

at 52-53. Gyiven that.Congress gives tribes the flexible tools to address any

jurisdictional contingencies, there is no need for this Court to do 50.°

D. ICWA’s Provisions Are Consistent With and Confirm
Tribes’ Exclusive Jurisdiction Over Inveluntary Child
Custody Proceedings In PL-280 States

Appellees propose a construction of ICWA that defies the plain
language of the statute, is unsupported by the 1egiéiative history and if
adopted, would significantly undermine ICWA’s objective of prohibiting
state interference with involuntary custody proceedings involving Indian
children domiciled on their reservations. This Coﬁrt should reject that
construction, particularly in 1ight of the “vital canon . . . that statutes passed
for the benefit of dependent Indian tribes . . . are to be 1ibera§iy construed,
doubtful expressions being resolved in [their] favor.” Bryan, 426 U.S. at

]
® The County urges this Court to ignore the Tribe’s jurisdiction because it
lacks the ability to protect its children from “child abuse and sexual
molestation.” County at 1. This argument too is legally and factually
incorrect. See Elem Amicus Br. at 21-24; Morongo Amicus Br. at 4-6, 10-
14; AOB at 52-54. PL-280 vests California with jurisdiction over criminal
matters, including molestation, on tribal land. Further, [CWA permits the
“emergency removal of an Indian child who is a resident of or is domiciled
on a reservation . . . to prevent imminent physical damage or harm to the
child.” 25 U.S.C. §1922. Thus, Appellees’ concerns that California is
powerless to protect children or punish their abusers are unfounded and
inflammatory. Cf. County at 27.
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392; AOB at 34, 61.
I. Congress Never Intended to Exclude Tribes in Public.

Law 280 States From the Exclusive Jurisdiction
Confirmed by Section 1911(a)

Without citing any relevant authority, Appeﬂees assert that
ICWA “makes clear” that “(1) PL-280 conferred upon state courts
jurisdiction over Indian child custody proceedings and (2) such state court
jurisdiction survived the passage of ICWA.” State at 28; see also County at
40. In fact, the exact opposite is true. As the plain language of ICWA aﬁd
its legislative history reveal, in enacting ICWA, Congress sought to prevent
states from encroaching upon the jurisdiction already possessed by PL-280
tribes over involuntary child custody proceedings; Congress did not address
the scope of the tribes’ sovereignty for those matters. See AOB at 35-38.

In the County’s view, Congress narrowed the scope of tribes’
exclusive jurisdiction over involuntary child custody matters (as that
jurisdiction existed under PL-280) through ICWA, but did so without any
explicit reference to PL-280 and without any discussion of the supposedly
new jurisdictional changes. County at 42-49. Tellingly, however, the
legislative history cited by Appellees highlights that Congress did not intend
ICWA to restrict further the jurisdictipn of PL-280 tribes. Appellees

identify places in the legislative record where various interests encouraged
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Congress to adopt language explicitly ﬁr_nitiég the sovereignty of PL-280
tribes, but omits that Congress rejected that language. See, e.g., State at 30
(citing suggested language rejected by Congress; 124 CONG. REC. H38103
(daily ed. Oct. 14, 1§78) (statement of Rep. Udall) (recommendations had
“little legal support”); AOB at 36. Accordingly, Appellees’ interpretation of
ICWA is unsupported and unsupportable.

2. The Only Reasonable Reading Of ICWA Confirms

the Tribe’s Exclusive Jurisdiction Over Jane’s
Custody Proceedings

The only reasonable reading of ICWA confirms that tribes in
PL-280 states retain exclusive jurisdiction over involuntary custody
proceedings involving Indian children domiciled on their reservations. AOB
at 45-50.

The State argues that Appellant’s logic fails Eecause if the |
definition of “child custody proceeding” under ICWA can include both
voluntary and involuntary child custody proceedings, this definition
somehow “belies the argument advanced by Appellant that [PL-280] state
courts only have jurisdiction over ‘voluntary’ and/or ‘private’ child custody
proceedings.” State at 28 n.14. This conclusion, however, simply ignores
PL-280’s long-standing distinction between voluntary and involuntary

proceedings. Section 1911(a) confirms that all tribes have jurisdiction over
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FroLC

voluntary and involuntary “child custody préceedings, except where such
jurisdiction is otherwise vested in the State by existing Federal law.”
Nothing about that reading of the statute is inconsistent with Appeliant’s
arguments. App_eﬂaﬁt’s position is merely that, to the extent that the
jurisdiction referred to in ICWA is limited by “Public Law 280 as an
applicable “existing federal law,” the limitation applies to the same exfent as
PL.-280, i.e., to “voluntary” or “private” child custody proceedings. See
AOB at 20-22.

Likewise, the County’s efforts to create supposed incongruities
in Appellant’s reading of ICWA fail. The County argues that because
ICWA requires states to adopt cultural safeguards in proceedings it handles,
Congress must have intended the state to retain concurrent jurisdiction in all
cases. See County at 42-44 (e.g., “Had the ICWA been intended to
completely restore exclusive jurisdiction in all tribes ... there would have
been no need to impose ... cultural standards. Obviously, such cultural
preserving proce(.iuresrin the ICWA were enacted to be imposed on state
govémmenlts, courts and ageﬁcies to significantly impact how they exercised
state jurisdiction over Indians on or off a reservation.”). This argument

again ignores that states do possess some concurrent jurisdiction, but only as

to private adoptions and termination proceedings involving Indian children
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who do not reside on any reservation. ICWA’s provisions regarding
application of cultural standards, therefore, are consistent with the majority
of states’ interpretations, and properly govern the states’ resolution of those
cases over which théy do have jurisdiction.
3.-' Section 1918 Does Not Mandate a Conclusion That
Congress Intended Tribes In PL-280 States to

Reassume Jurisdiction Over Involuntary Reservation
Indian Child Custody Proceedings

Finally, Appellees incorrectly insist that in enacting Section
1918, Congress intended to direct tribes located in PL-280 states to petition
for jurisdiction if they sought to exercise authority over involuntary child
custody proceedings. See, e.g., State at 31, County at 47-49. Asnoted in
Appellant’s Opening Brief, however, Section 1918 actually confirms
Congress’s concluston that tribes were aiready entitled to determine for
themselves the appropriate level of tribal control over custody proceedings
involving Indian children who reside or are domiciled on the reservation.
See AOB at 49-53; see also Amicus Br. of the AAIA, et al. at 20. |
Accordingly, in cases in which states have obtained jurisdiction over some
types of child custody cases by virtue of PL-280 (e.g., private, voluntary
placements), Section 1918(a) provides that tribes may petition the Secretary
of the Interior for reassumption of jurisdiction over those types of child

placement matters. See AOB at 51. Conversely, Section 1918(b) allows
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tribes to retrocede or relinquish part of their jurisdiction over non-private
child custody proceedings, if they so desire. Id This reading of Section
1918 is consistent with PL-280, the presumed sovereignty of I.ndian tribes,
and the remainder of ICWA."

IV. CONCLUSION

Through ICWA, Congress acknowledged that the Elem Indian
Colony — like zll tribes — is entitled as a sovereign to determine the best
interests of its children. Appellees deprived the Tribe of this right when it
instituted ir;voluntary custody proceedings over Jane. A finding that the
Elern Indian Colony has exclusive jurisdiction over Jane’s custody
proceedings will vindicate that right and permit the Tribe to make an
appropriéte determination regarding Jane Doe’s custody. That ultimate
decision may or may not include a change in Jane Doe’s placement. While
the fact that Jane’s adoption is now four years old may be a factor in the

" The County’s suggestion that “[t]he process for PL-280 states to reassume
jurisdiction [under Section 1918] appear to be Congress’ way of addressing
the concerns expressed by Pat Wald” (County at 47) is contradicted by the
legislative history. Section 1918’s reassumption provisions were already in
the ICWA bill before Pat Wald expressed concerns in a letter to Congress.
See H.R. 12533 (May 8, 1978) (included in Amicus Briet of AAIA, er al. at
Appendix 4-A). Accordingly, it is evident that Wald did not, in fact, believe
that the then-existing reassumption provisions of the bill (which became
Section 1918) “put to rest” any doubt that “ICWA retained state court
jurisdiction over child custody proceedings in Public Law 280 states.” State
at 31.
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Tribe’s determination, 1t should not be one fof this Court. As the United
States and Utah Supreme Courts have observed, the pofentiai for domestic
uncertainty ereated by vindicating ICWA rights is a necessary consequence
of protecting Tribal sovereignty. See Holyfield, 490 U.S. at 53-54; In re

Adoption of Halloway, 732 P.2d at 971-72 (Utah 1986).:

It is not ours to say whether the trauma that might
result from removing these children from their
adoptive family should outweigh the interest of the
Tribe — and perhaps the children themselves — in
having them raised as part of the Choctaw
community. Rather, “we must defer to the
experience, wisdom, and compassion of the
[Choctaw] tribal courts to fashion an appropriate
remedy.”

Holyfield, 490 U.S. at 54 (alteration in original) (quoting Halloway, 732
P.2d at 972). Accordingly, this Court should reverse the District Court and
hold that the Tribe, as confirmed by ICWA, retains its inherent sovereignty
to exercise exclusive jurisdiction over Jane’s involuntary custody

proceedings.
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