











of jurisdiction over the supposedly less burdensome.private custody
proceedings. ER 12:14-17. The district court is wrong on both counts.
Moreover, the district court’s precise logic regarding Section 1918’s

function was rejected by this Court in Verefie, 944 F.2d 548.

l. ICWA Section 1918 Allows Tribes in PL 280 States to
“Reassume” Exclusive Jurisdiction Over Private
Indian Child Custody Proceedings.

Section 1918 provides:

Any Indian tribe which became subject to State
jurisdiction pursuant to the provisions of . . . [PL
280], or pursuant to any other Federal law,'® may
reassume jurisdiction over child custody
proceedings. Before any Indian tribe may
reassume jurisdiction over Indian child custody
proceedings, such tribe shall present to the
Secretary [of the Interior] for approval a petition to
reassume such jurisdiction which includes a
suitable plan to exercise such jurisdiction.”

' It is undisputed that no other federal law would divest tribes of their
exclusive jurisdiction in the State of California; therefore the phrase
“pursuant to any other Federal law” is not at issue here.

17 Gection 1918, unlike Section 1911(a), requires that tribes present a
“suitable plan” to reassume jurisdiction. This requirement logically flows
from the fact that tribes in PL 280 states or in other states in which tribes
became subject to some State jurisdiction over Indian child custody
proceedings are expanding their existing jurisdiction while simultaneously
divesting States of jurisdiction acquired under PL 280 or other applicable
federal law. Congress.therefore conditioned the ability to expand tribal
jurisdiction upon the ability to exercise that jurisdiction.
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25 U.S.C. § 1918(a). Because, as the district court recognized, PL 280 does
not confer civil regulatory authority to States over tribes regarding
reservation conduct, the State jurisdiction to which tribes ever “became
subject” under PL 280 concerned private, non—fegulatory child custody
proceedings. Cabazon, 480 U.S. at 209-10; Bryan, 426 U.S. at 384-85.
Indeed, as the Wisconsin Attorney General concluded:

For nonregulatory proceedings, such as voluntary

termination of parental rights, the tribal courts, and

state courts pursuant to Pub. L. No. 280, have

concurrent jurisdiction. To eliminate this

concurrent jurisdictional relationship over private

child custody matters covered by the ICWA and

within Pub. L. No. 280 definition of “civil causes

of action,” the tribe would . . . have to comply with

25 U.S.C. sec. 1618 and reassume exclusive
jurisdiction . . . .

1981 Wisc. AG LEXIS at *11 (emphasis added). Having examined the
Congressional Record, the Wisconsin AG noted that “[t}he [legislative]
history behind ICWA lends additionaﬁ support to [this] opinion,” particularly
in light of ICWA’s remedial purpose to end State encroachment of

recognized tribal sovereignty. Id. at *12."

18 T Venetie, this Court explicitly endorsed the reasoning of the Wisconsin
Attorney General’s opinion, approving the portion of the opinion holding
that division of jurisdiction between States and tribes was concurrent with
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2. Appetlant’s Position Does Not Render ICWA’s
Reassumption Provision “lilogical”

Contrary to the district court’s supposition, preserving the original
limits of PL 280 jurisdiction is e.ntir.ely'consistem with tribal interest in self-
governance. Contrary to the court’s assumption that tribes in PL 280 states
would wish to be relieved of all child custody jurisdiction that they did not
petition to reassume, [CWA reflects the strong desire to preserve and nurture
all jurisdiction not otherwise granted to the States. Congress’s preference
for tribal control is evidenced in ICWA’s statutory scheme allowing for
deference to tribal decisions regarding the extent of jurisdiction over child
custody matters tribes wish to exercise. See 25 U.S.C. § 1911(a); Holyfield,
490 U.S. at 36-37; 1981 Wisc. AG LEXIS at *10-11. It is therefore the
district court’s opirﬁon, not Appeﬂapt’s position, that renders ICWA’s
reassumption provision “illogical” in light of ICWA’s policy of preferring
tribal control over matters affecting tribal members."”

Indeed, properly read, Section 1918 reveals the importance not only of

respect to private, “nonregulatory proceedings.” 944 F.2d at 561. Thus, in
so doing, this Court implicitly acknowledged the important distinction.

19 Indeed, there is no factual basis for court’s assumption that involuntary
custody proceedings are somehow more “difficult,” “resource-intensive” and
therefore of more significance than voluntary proceedings at all. See infra at
Section E-2-b.
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preserving existing exclusive jurisdiction but also of reclaiming any
jurisdiction that could, in State hands, impinge on tribal sovereignty over

child welfare. See 25 U.S.C. § 1918.

a. A Tribe’s Exercise of Exclusive Jurisdiction
Over Involuntary Indian Child Custody
Proceedings in a Public Law 280 State is
Consistent with ICWA’s Comprehensive
Statutory Scheme of Effecting Tribal Control
Over Indian Child Custody Proceedings While
Not Saddling Tribes With Responsibilities They
Cannot Or Do Not Wish To Handle

ICWA’s comprehensive statutory scheme reflects Congress’s
conclusion that tribes are entitled to determine for themselves the
appropriate level of tribal control over custody proceedings involving Indian
children who reside or are domiciled oﬁ the reservation. ICWA’s scheme
affirmed existing tribal jurisdiction over Indian child custody proceedings
and “expanded the role of tribal courts and comespondingiy decreased the
scope of state court jurisdiction” to the extent that tribes wished to exercise
further control over such proceedings. Vernetie, 944 F.2d at 955. To the
extent that tribes desired to cede or share their jurisdiction over Indian child
custody proceedings, ICWA provided tribes with the means to do so. For
instance, as to foster care proceedings for Indian children who were not

domiciled or residing on Indian lands, the Act permits tribes to transfer
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proceedings from State to tribal courts subject to declination by the tribal
court’ 25 U.8.C. § 1911(b). The Act also permits tribes to share or
delegate their authority by entering into mutual aéreements With States or
other tribes regarding the care, custédy, and jurisdiction over Indian
children. 25 U.S.C. § 1919%; 25 C.F.R. 13.1(¢).

Section 1918 operates in the same manner. For tribes that are
presently under State jurisdiction by virtue of federal law, the Act provides
that the tribes may petition the Secretary of the Interior for reassumption of
jurisdiction over the types of child placement matters that were within a
State’s jurisdiction under PL-280, namely private placements, 25 U.S.C.

§ 1918(a), or retrocede or relinquish part of their jurisdiction over non-
private child custody proceedings. Id. § 1918(b)2).

Moreover, Section 1918 expressly addressed the district court’s exact

20 Section 191 1(b) establishes “concurrent but presumptively tribal
juriséiction” over child custody proceedings involving non-reservation
children, Venetie, 944 F.2d at 561, since the party opposing the transfer
bears the burden of demonstrating that an exception should be found to tribal
jurisdiction. See Custody Guidelines, 44 Fed. Reg. at 67592.

2! Section 1919’s language is broad and permissive, allowing tribes, subject
to State consent, to self-regulate the level of authority they wish to exercise
over child custody proceedings and the care of Indian children. Consistent
with ICWA’s jurisdictional scheme, this provision reflects Congress’
recognition that tribes are the best judges of their own and their children’s
interests.
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concern about overburdening tribes. Section 1918 allows a tribe to
“reassume,” or secure, unquestioned exclusive, concurrent, o.r partial
jurisdiction over Indian child custody proceedingé involving reservation
children. See Reassumption Guidelines, 44 Fed. Reg. at 45092(A)2).

To the extent that a Tribe does not believe it is equipped to exercise
the full measure of its sovereign powers of exclusive jurisdiction, Section
1918(b)(2) provides a means to reli}'aquish varying degrees of jurisdiction
over whatéver categories of custody proceedings a tribe desires. See 25
U.S.C. § 1918(b)}2).*

The provision thus anticipates the difficulties faced by inadequately
funded tribes by encouraging them to form consortiums or other communal
entities that will enable the tribes to personally serve their members’ needs

rather than relinquishing responsibility to the states. See 25 CFR 13.1(c).

22 Section 1918(b)(2) provides:

[Where the Secretary determines that the
jurisdictional provisions of section [191 1{a)] are
not feasible, he is authorized to accept partial
retrocession which will enable tribes to exercise
referral jurisdiction as provided in section
[1911(b)], or, where appropriate, will allow them
to exercise exclusive jurisdiction as provided in
section [1911(a)] over limited community or
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ICWA’s jurisdictional scheme therefore réﬂects both Congress’s belief that
tribes are more knowledgeable about the needs of Indian children than non-
Indian state and county officials and the Federal pblicy of preserving
exclusive tribal jurisdiction over involuntary child custody proceedings and
honoring tribal decisions regarding the exercise of jurisdiction over all child
custody proceedings affecting their members.

Likewise, the district court expressed concern that under-resourced
tribes may not even have the infrastructure necessary to resolve involuntary
child custody disputes. In fact, it noted that “Plaintiff does not contend that
an Elem Indian Colony tribal court or other quasi-judicial body exists to hear
this case.” ER 33:24-25. Such a conclusion is not only factually but legally
inconsequential under ICWA.

As an initial matter,lthe district court’s finding regarding the existence
of a tribal entity to hear the case is contradicted by the record. “Tribal
court” is defined in ICWA § 1903 to include “any . . . administrative body of
a tribe which is vested with authority over child custody proceedings.” 25

U.S.C. § 1903(12) (emphasis added), see also S. REp. NO. 95-597, at 15

geographic areas without regard for the reservation
status of the area affected.
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(“The definition of ‘tribal court” . . . is intended to include tribaily
established administrative boards, commissions or other altefnative tribal
mechanisms which exercise adjudicatory powers br jurisdiction over child
welfare matters in the name of the tfibe.”). In her Complaint, Plaintiff
alleged sufficient facts to support her claim that Elem maintained a Tribal
Council which had jurisdiction over child custody proceedings and acted
with respect to recommending placement for Jane Doe. ER 9-10, § 50; ER
11,961. _In addition, Elem has a governing body, its Tribal Council, which
not only has authority over child custody matters concerning tribal members
but which exercised that authority when it issued a resolution specifically

addressing the issue of placement of Jane Doe. ER 115:12-1 16:1;" see also

3 Moreover as the district court itself conceded, Section 1911(a) does not
require tribes to maintain “tribal courts” (as defined in ICWA) in order to
exercise exclusive jurisdiction. ER 33:25-26; see also H.R. REP. NO. 1386,
~ at 21 (amending S. 1214 by discarding prior language of “maintain a tribal
court which exercises jurisdiction over child welfare matters” and adding an
“Indian tribe shall have exclusive jurisdiction”). The district court
concluded, however that because “Congress was clearly concerned about the
feasibility of tribal jurisdiction in section 1918,” tribes in PL 280 states must
demonstrate the existence of a “tribal court or other quasi-judicial body” in
order to reassume exclusive jurisdiction. As previously demonstrated,
however, tribes in PL 280 states need not petition for reassumption of
exclusive jurisdiction over involuntary child custody proceedings involving
reservation children since PL 280 never subjected tribes to state jurisdiction
over those proceedings. Thus, a tribe’s maintenance of a “tribal court or
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Elem Indian Colony’s Amicus Brief, at 22.

More importantly, to inquire — as the district court did — whether the
Tfibe maintained a “tribal court or other quasi—judicial body ” to hear this
dispute is to ask the wrong question and, in the process, demonstrates why
[CWA was passed in the first place. ER 33:24-25. The district court’s
analysis betrays the very substitution of non-Indian, westernized judgments
for tribal values and customs that Congress recognized as threatening the
fabric of tribal culture. See 25 U.S.C. § 1901(5); Holyfield, 490 U.S. at 37.2
As this Court noted two vears before [CWA’s enactment:

To lawyers, used to thinking of courts as the

interpretative arm of government, it does seem
strange that a single legislative and executive arm

other quasi-judicial body” is irrelevant as a matter of law to the question of
exclusive tribal jurisdiction.

2* In addition, the district court’s comments and intimations about possible
shortcomings in the Tribe’s governance speak for themselves:

Now, I guess the thing that concerns me is that—how do
you avoid a situation where you have —some of the tribal
counsel [sic] that is very—for want of a better term, very
incestuous?....But suppose on that council is sitting one
of the persons who was the perpetrator of this—or maybe

'~ you know, several members of the family who were the
perpetrators of the abuse?

ER 120:14-17, 22-25; see also ER 12:23-13:1 (opposing counsel discussing
why he believes the Tribe is “not set up” internally to adequately handle
custody proceedings).
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of government should be permitted to interpret the
law, but we deal here not with state law, not with
federal law, but with Indian law enacted by
Indians. The Indians...are free to structure their
government as they see fit. Nothing precludes
them from vesting, as they did, the power of
interpretation in a tribal council rather than in a
tribal court.

Howlett v. Salish & Kootenai Tribes of the Flathead Reservation, 529 F.2d
233, 240 (Sth Cir. 1976). A tribe’s maintenance of a westernized notion of a
“court” or other “quasi-judicial body” is therefore legally irrelevant to the
inquiry. The district court’s holding to the contrary warranté reversal of its
decision.

In sum, a reading of ICWA as affirming tribes’ exclusive jurisdiction
over involuntary child custody proceedings in\}olving reservation children,
including reservation children in PL 280 states, is consistent with the

purpose of Section 1918 and Congress’ intent in enacting the provision.

b. The District Court’s Assumption That
Involuntary Proceedings Are Inherently “More
Difficult And Resource-Intensive” Is
Unfounded |

In addition to lacking support in ICWA, the district court’s
supposition also lacks any factual basis. The district court’s assumption that
involuntary proceedings, such as parental termination and foster care

placement, are inherently “more difficult and resource-intensive” is entirely
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unfounded. More importantly, the court’s willingness to presume what
degree of jurisdiction is in the Tribe’s own best interest reflects the very
impulse to impose nontribal standards on tribal affairs that prompted
Congress to pass ICWA in the first place. See, é.g., 124 CONG. REC. § 9994
(daily ed. Apr. 1, 1977) (statement of Sen. Abourezk) (“It appears that for
decades Indian parents and their children have been at the mercy of arbitrary
or abusive action of local, State, Federai, and private agency officials.”); 25
U.S.C. § 1901(5).

There is no evidence whatsoever that tribes consider voluntary child
custody proceedings less significant than involuntary proceedings where
both have the capacity to result in the displacement of tribal children.
Indeed, the evidence is to the contrary. In enacting ICWA, Congress
acknowledged the detrimental effects of the “[m]any cases” of so-called
“voluntary” adoptions of Indian children that are all too often the result of
State coercive action:

Many cases do not go through an adjudicatory
process at all, since the voluntary waiver of
parental rights is a device widely employed by
social workers to gain custody of children.
Because of the availability of the waivers and
because a great number of [ndian parents depend
on welfare payments for survival, they are exposed

to the sometimes coercive arguments of welfare
departments.
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HR. REP. NO. 95-1386, at 11.

Moreover, as reéent legislative efforts to amend ICWA show,
Congress and tribes are very much concerned abolut tribal protections in
voluntary adoptions and other vaiuntziry child cﬁstody proceedings. H.R.
1448 was introduced specifically “to address problems with Native
American adoptive placements” in which “[ﬁ]nethi‘cal attorneys were
locating children and arranging many adoptions without due process,”‘ in
some instances concealing the child’s Native heritage in order to expedite
adoption. 1996 WL 539136 at *1. During hearings held on H.R. 1448,
tribes were vocal in their criticism of ICWA’é current failure to require
“notice to tribes regarding voluntary adoptions or enforcement of the terms
of ICWA.” Id at *3. In light of H.R. 1448, it is therefore evident that
reassuming exclusive juriédiction of voluntary child custody proceedings

involving reservation children is not insignificant to tribes.

C. This Court Has Rejected the District Court’s
Precise Logic Regarding the Function of
ICWA’s Reassumption Provisions

The district court's finding that Appellant's interpretation of Section
1918 to permit PL 280 tribes to reassume exclusive jurisdiction over private
custody proceedings was "illogical" is, ironically, precisely the same

reasoning this Court has rejected. In Venetie, 944 F.2d at 548, plaintiff
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adoptive mothers and native villages sued the State of Alaska because the
state failed to accord full faith and credit to the official adoptive decrees of
the native villages resulting from voluntary adopﬁve proceedings. Alaska
relied on ICWA’s reassumption pro.vision, 28 U.S.C. § 1918, to argue that
PL 280 as extended in ICWA “stripped the villages of whatever authority
they may have had to make child-custody determinations,” rendering the
tribal adoptive decrees void. Id. at 559. This Court rejected that claim,
noting the Supreme Court héd "adopted the view that Public Law 280 is not
a divestiture statute.” See id. at 560. That is, the Supreme Court "has
rejected all intérpretatiens of Public law 280 which would result in an
undermining or destruction of tribal governments.” Id. at 560. This Court
therefore concluded, consistent with Appellant's position here, that the tribes
retained concurrent jurisdiction with the State of Alaska over voluntary,
private adoption proceedings, which the State was required to respect.

In reaching this conclusion, the Court rejected the State of Alaska's
position, like that of the district court's, that the Court's holding would render |
Section 1918 “meaningless.” The State olf Alaska had argued that in order
for Section 1918 to be meaningtul, PL 280 must be read to have divested
tribes of all of its jurisdiction over private child custody proceeding, or

otherwise there is nothing to "reassume.” Id. at 561. The Court held that
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Section 1918 of ICWA and PL 280 could be "harmonized without
construing Public Law 280 as a divestiture statute." /d. It reasoned that
be-cause exclusive jurisdiction was broader than cbncurrent jurisdiction, the
tribe could acquire something more by petitionihg io reassume, and therefore
Section 1918 is not rendered meaningless. See id. Similarly, granting the
Elem Indian Colony here exclusive jurisdiction over Jane Doe's custody
proceedings does not render Section 1918 “illogical” or meaningless, as the
district court found, because reassumption will allow the Tribe to secure
jurisdiction broader than it currently enjoys without reassumption--namely,
exclusive jurisdiction over private child custody proceedings, a form of
jurisdiction which the Tribe shares concurrently with the State of California
and which, as previously discussed, is a significant area of tribal concern.
The district court need not read PL 280 nor [CWA as having divested the
Tribe of its exclusive jurisdiction over involuntary child custody proceedings
in order to infuse Section 1918 with meaning "as long as there is something
for [the] [T]ribe to reassume." Id. at 561. At any rate, giving the State of
California the -”beneﬁt of doubt" and "conclud[ing] that Pubﬁc Law 280 and
the Indian Child Welfare Ac£ are, at best, ambiguous" as to whether PL 280
tribes have exclusive or concurrent jurisdiction over involuntary child

custody proceedings, requires resolving any ambiguity to the benefit of the
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Tribe. Id at 562 (citing Montana, 471 U.S. at 766).

F. THE DISTRICT COURT FAILED TO RESOLVE THE
AMBIGUITY IN ICWA IN FAVOR OF INDIAN TRIBES

“[TThe standard principles of statutory construction do not have their
usual force in cases involving Indian law.” United States v. Ervol D., Jr.,
202 F.3d 1159, 1163 (9th Cir. 2002) (interpreting relationship between
Major Crimes Act, 18 U.S.C. § 1153, and General Crimes Act, 18 U.S.C.

§ 1152). Due to the trust relationship between the United States and Indian
tribes, statutes relating to Indian matters “are to be liberally construed,
doubtful expressions being resolved in favor of the Indians.” Bryan, 426
U.S. at 392: Errol D., 292 F.3d at 1163. If ever that canon applies, it must
apply.here because the Bureau of Indian Affairs embedded it in [CWA’s

| regulations. See Custody Guidelines 44 Fed. Reg. at 67586. As noted
above, Section 1911(a) grants tribes exclusive jurisdiction over custody
proceedings involving children domiciled on the reservation, “except where
such jurisdiction is otherwise vested in the State by existing Federal law.”
Tn light of this canon requiring liberal construction in favor of Indians,
Section 1911(a)’s reference to “existing Federal law” must be read to
preserve the Tribal jurisdiction to the maximum possible extent.

'Here, when addressing the question at the heart of this appeal, the
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court granted no deference to the tribes. Instead, the court concluded that
Appellant’s position would render ICWA’s provisions “illogical,” based
upon the district court’s own concerns about the résources tribes would have
to devote to involuntary custody proceedings. ER 32:9, 11. Inso doing, the
court construed the ambiguoué phrase “existing federal law” against tribal
jurisdiction. This reading was plain error, particularly given the district
court’s recognition that the grant of state jurisdiction in PL 280 did not
extend to involuntary child custody proceedings. ER 29:9-31:24; see also
Cabazon, 480 U.S. at 209-10; Bryan, 426 U.S. at 384-85. Section 191 1(a),
as written, simply does not grant states jurisdiction over involuntary child

custody proceedings over children domiciled on Indian reservations.

CONCLUSION

For the foregoing reasons, the district court’s order dismissing
Appellant’s First Claim for Relief should be reversed. Furthermore, this

Court should hold that under Section 1911(a) of [CWA, Indian tribes in PL
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280 states have exclusive jurisdiction over child dependency proceedings

involving Indian children domiciled on the reservation.
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