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The Second Circuit’s approach is the same. In Kreindler,
985 F.2d 1148, for example, the relator law firm learned of
alleged misrepresentations concerning the manufacture of
Black Hawk helicopters while litigating a related wrongful
death action. Following settlement, the relator filed jts qui
tam suit based on that information, which had been publicly
disclosed through the litigation. Despite noting that relator
had conducted “collateral research and investigations,” the
Second Circuit held that the relator did not have “direct”
knowledge because the information was derived from the
defendant and its employees. /d at 1159 ("UTC was clearly
the source of the core information™); accord United Stares v.
New York Med. Coll., 252 F.3d 118, 121 {2d Cir. 2001) (per
curiam) (a relator does not have direct and independent
knowledge “if a third party is ‘the source of the core
information’ upon which the gui fam complaimt is based™)
{quoting Kreindler, 985 F.2d at 1159)). This case is no
different than Kreindler —~ in both cases, the relators’
mformation was derived from documents that provided the
core information; the fact that the documents were public in
this case makes the relators’ knowledge even more
attenuated than the Kreindler relator’s knowledge, which
was derived from documents produced directly by the
defendant itself,

The D.C. Circuit, too, has held that, “{iJn order to be
‘direct,” the information must be first-hand knowledge,”
Findley, 105 F.3d at 690, and it has permitted qui tam
fiction:s premised on investigations to proceed only when the
mvestigations have been supplemented by “personal
knowledge” of the relator. Springfield, 14 F.3d at 656-57.
Cf. Grayson v. Advanced Mgmt. Tech. Inc., 221 F.3d 580
{(4th Cir. 2000) (citing Deviin and Springfield in holding that
relator was not an original source).
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3. Although the Tenth Circuit sought to minimize the
differences between its approach and the majority rule in the
circuits, the court’s efforts merely serve to underscore the
conflict. At the outset, the Tenth Circuit ignores cases such
as Barth and Deviin in which relators were held not to be
original sources despite “independent investigation,
deduction, and effort” (Pet. App. 13a-14a) — indeed, in
Barth, substantial investigation. The decision below cannot
be squared with those cases.

The Tenth Circuit’s effort to align its decision with that
of the D.C. Circuit in Springfieid is similarly unpersuasive,
In Springfield, the D.C. Circuit held that a relator with
firsthand knowledge of fraudulent billing practices to the
government had “direct and independent knowledge.” In
that case the relator was able to deduce that an arbitrator
fraudulently billed the government for work because the
relator participated in the arbitration and thus knew that work
had not been done on particular days. The Tenth Circuit
glossed over that the relator in Springfield had personal,
firsthand knowledge, interpreting Springfield to hold that
mere investigation is sufficient for “direct and independent
knowledge.” See Pet. App. at 12a. Yet the D.C. Circuit in
Springfield expressly relied upon relator’s unique “personal
knowledge.” See 14 F.3d at 657 (Relator “bridged the gap
by its own efforts and experience, which in this case
included personal knowledge of the arbitration proceedings
and interviews with individuals and businesses identified in
the telephone records.”) {emphasis added); see also Deviin,
84 ¥.3d at 362 (noting that, in Springfield, “the relator’s own
personal knowledge was essential to his conclusion that a
frand had been committed™},

The Tenth Circuit’s discussion of Findley, Aflatooni, and
Kreindler is equally flawed. Despite the Tenth Circuit’s
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effort to pigeonhole those cases as ones in which the claims
were “based solely on the action of others,” Pet. App. 10a,
those decisions make clear that the lack of personal,
firsthand knowledge, not the lack of effort or investigation,
made the difference. For example, although the Tenth
Circuit sought to confine Kreindler as a case in which the
relator merely “took someone else’s labor and investigation
and gave it legal meaning,” Pet. App. 12a, the Second
Circuit stated that the relator had conducted its own
“collateral research and investigations.” 985 F.2d at 1159,
Cc?mpare also Pet. App. 14a (relators must qualify as
original source because they “ferreted out the alleged fraud™)
with Aflatooni, 163 F.3d at 525 (purpose of FCA was to
“ferret out fraud by encouraging persons with Jirsthand
knowledge of the alleged wrongdoing to come forward™)
(emphasis added; internal quotation marks omitted),

The Tenth Circuit’s decision allows any member of the
public to be an original source, as long as that persen puts in
the requisite effort and investigation; other courts of appeals
have unambiguously rejected that approach. See, e.g., Barth,
44 F.3d at 703 (stating that direct knowledge requirement
was intended to avoid lawsuits by ““disinterested outsiders’
who ‘simply stumble across an interesting court file’”)
(citation omitted); Deviin, 84 F.3d at 362 (finding relator’s
knowledge was not direct because “anyone could easily have
done what [relator] did ... . and it is a virtual certainty that
federal investigators would have done precisely the same
thing”); ¢f Kreindler, 985 F.2d at 115% (“[Section]
3730(e)(4) was designed to preclude qui tam suits based on
information that would have been equally available to
strangers to the fraud transaction had they chosen to look for
it as it was fo the relator”) (internal quotation marks
omiited). The Tenth Circuit’s approach is flatly contrary to
these decisions.
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4. The direct split described above reflects widespread
confusion on this issue in the federal courts. For example,
aithough the Tenth Circuit is the only court of appeals to
squarely adopt a “sweat of the brow” test for “direct
knowledge,” the Seventh Circuit in United States v. Bank of
Farmington, 166 F.3d 853 (7th Cir. 1999), suggested in dicta
that a relator could qualify as an original source based on
knowledge gained only from public disclosures of all
clements of the fraud. Jd. at 864, Similarly, in Cooper v.
Blue Cross & Blue Shield of Florida, Inc., 19 F.3d 562 (11th
Cir. 1994), the Eleventh Circuit held that a relator was an
“original source” where he “acquired his knowledge of
[defendant’s] alleged wrongdoing through three years of his
own claims processing, research, and correspondence with
members of Congress and HCFA.” Jd. at 568.° And the
Third Circuit in United States ex rel. Stinson, Lyons, Gerlin
& Busiamante, P.A. v. Prudential Insurance Co., 944 F2d
1149 (3d Cir. 1991), stated in dicta that “relators may also
qualify if their information results from their own
investigations,” though it also held that a relator must
possess “substantive information about the particular fraud,”
id. at 1160-61, a requirement that the Tenth Circuit explicitly
rejected, see Pet. App. at 9a.

The same conflicting approaches are reflected in the
decisions of the district courts. Thus, for example, one court,
citing both the Tenth Circuit’s decision here and the Seventh

5 Although the Eleventh Circuit thus seemed to allow a qui fam
action to proceed on the basis of knowledge gained primarily
through investigation, the relator in Cooper appears to have had
firsthand knowledge of the alleged Medicare fraud, because he
observed the fraudulent handling of his own benefit claims. 19
F.3d at 568.
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Circuit’s decision in Farmington, held that a relator without
personal knowledge who acquired his information solely
through investigation nevertheless had “direct” knowledge
because the fraud alleged was “quite complex, involving
various schemes acted on an internatjonal stage over portions
of four decades.” United States ex rel. Yannacopolous v.
General Dynamics, 315 F. Supp. 2d 939, 954 (N.D. IIl.
2004). Another court, citing Springfield, Barth, and Alcan,
held that a relator was not an original source because “he
was not a percipient witness to any of the alleged facts upon
which his allegations are based.” United States ex rel
Hansen v. Cargill, Inc., 107 F. Supp. 2d 1172, 1183 (N.D.
Cal, 2000); see also United States ex rel. Koch v. Koch
Industries, Inc., 1995 WL 812134, at *11-12 & n.16 (N.D.
Okla. 1995) (expressly rejecting the Eighth Circuit’s
decision in Barth and holding that relators were an original
source when they gathered information based on “their own
extensive investigation of Defendants’ oil and gas
purchasing practices™).

It i1s thus clear that there is both a sharp conflict and
general confusion over the scope of the “direct knowledge”
limitation in the FCA’s qui tam provisions,

B. The Tenth Circuit’s Reading Of “Direct” Knowledge
Is Incorrect And Overly Expassive.

The Tenth Circuit's decision also warrants review
because the court’s reading of the “direct knowledge”
requirement cannot be squared with the text or purpose of
the statute, and provides a thoroughly unworkable standard

that is likely to create significant mischief in the lower
courts.

1. The text of the original source provision requires that
relators have knowledge of the alleged fraud that is “direct
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and independent.” The word “direct” means “immediate;
proximate; by the shortest course.” Black’s Law Dictionary
413 (5th ed. 1979). Thus “direct evidence” is evidence “in
form of testimony from a witness who actually saw, heard,
or touched the subject of interrogation.” Jd. (emphasis
added). Consistent with those dictionary definitions, the
clear majority of circuits to have considered the issue have
required an original source to have personal, “firsthand”
knowledge, generally obtained by direct observation of or
participation in the alleged fraud. See, eg., Findley, 105
F.3d at 690 {*In order to be ‘direct,’ the information must be
first-hand knowledge.”); Aflatooni, 163 F.3d at 525 (relator
“must show that he had firsthand knowledge of the alleged
fraud, and that he obtained this knowledge through his ‘own
labor unmediated by anything else.””) (citation omitied);
Barth, 44 F.3d at 703 (“A relator is said to have direct
knowledge of fraud when he saw [it] with his own eyes.”)
(internal quotation marks omitted; alterations in original).

The Tenth Circuit’s approach cannot be squared with the
plain meaning of the word “direct.” To the contrary, the
Tenth Circuit allows a relator to proceed when his
knowledge of the alleged fraud is, as here, entirely indirect
i.e., when relators’ allegations are based entirely on sorting
though “public documents” and applying “independent
investigation, deduction, and effort” to discover the alleged
fraud. But even a thorough investigation into public
documents cannot generate “direct” knowledge of an alleged
fraud; such investigation simply does not allow relators to
observe — to “s[ee], hear[}, or touch[]"— any of the relevant
information. Black’s Law Dictionary at 413.

2. Nor can the Tenth Circuit’s approach be squared with
the purpose of the original source provision. That provision
is an exception to the public disclosure jurisdictional bar
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established by § 3730(e)(4)(A), and it is implicated only
when, as here, the relators file their complaint afier the
relevant mformation has been disclosed publicly and is thus
available to members of the public and to government
mvestigators. In those circumstances, the potential for
opportunistic lawsuits is at its apex, and the government’s
interest in encouraging additional qui fam suits wanes. As
the D.C. Circuit noted, “[o]nce the information is in the
public domain, there is less need for a financial incentive to
spur individuals into exposing frauds. Allowing qui tam
suits after that point may either pressure the government to
prosecute cases when it has good reasons not to or reduce the
government’s ultimate recovery.” Findley, 105 F.3d at 685.

The exception Congress created is thus narrow, and was
enacted {o encourage “individuals who are close observers or
otherwise involved in the fraudulent activity” to come
forward to break the “conspiracy of silence” surrounding a
fraud. S. Rep. No. 99-345 (1986), reprinted in 1986
US.C.C.AN. 5266, 5269. It makes sense to limit the
original source exception to observers or participants who
possess some firsthand knowledge of fraud, because they can
provide the govemment assistance in investigating and
prosecuting the fraud (for example, by acting as witnesses at
trial) in a way that possessors of secondhand information
cannot. See, e.g., Robert Salcido, Screening Out Unworthy
Whistleblower Actions: An Historical Analysis of the Public
Disclosure Jurisdictional Bar to Qui Tam Actions under the
False Claims Act, 24 Pub. Contract L.J. 237, 280-81 (1995)
("Relators who possess ‘direct’ information are likely
witnesses and because of their anticipated continued
participation are entitled to a portion of the Government’s
recovery. Conversely, relators who possess indirect
mformation — hearsay information — are less likely to be
valuable witnesses and, therefore, their limited ability to
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contribute to the Govemment’s action merits their
dismissal.”). As the Eighth Circuit noted, “[t]he False
Claims Act ... is not intended to create windfails for people
with secondhand information of the wrongdoing.” Kinney,
327 F.3d at 674.

The Tenth Circuit has strayed far from this congressional
intent. First, it has expanded the narrow class of potential
relators who can sue after public disclosure to include
anyone who is willing and able to conduct an “independent
investigation, deduction, and effort™ to uncover the fraud.

Second, the Tenth Circuit deemed ‘““irrelevant” what
Congress viewed as critical. As noted, Congress’ central
objective was 1o encourage reporting of fraud by
“individuals who are close observers or otherwise involved
in the frandulent activity” — i.e., classic “insiders.” Yet the
Tenth Circuit criticized the district court for “relfving]
heavily on the fact that Relators were not members of the
Tribe or insiders of Comstock, a concern we deem irrelevant
to the current inguiry”” Pet. App. 13a {emphasis added).
Most circuits have correctly recognized that, although an
original source need not always be a classic “insider,”
Congress understood such an insider to be the paradigmatic
“original source” and believed the direct, firsthand
knowledge possessed by such an insider to be the type of
mformation an original source should possess. See Stinson,
944 F.2d at 1161 (“The paradigmatic ‘original source’ is a
whistleblowing insider.”); Wang v. FMC Corp., 975 F.2d
1412, 1419 (5th Cir. 1992} (“The paradigm qui tam plaintiff
is the ‘whistleblowing insider.””). The Tenth Circuit’s
characterization of relators’ lack of connection to either
Comstock or the Tribe as “irrelevant,” Pet. App. 13a,
therefore, while consistent with the Tenth Circuit’s focus on



26

the amount of effort expended by relators, demonstrates just
how far the Tenth Circuit has strayed.

That is not to say that “independent investigation,
deduction, and effort” are of no consequence under the FCA.
To the contrary, prior to public disclosure, 2 relator may
bring suits based on secondhand inferences, investigation
into public documents, and even interviews, audits, and
internal memos. See, eg., Stinson, 944 F.2d at 1161
(“nothing contained here would bar suit by someone who
learned of the fraud from an insider, if the information had
not yet been publicly disclosed™). Once the information has
been disclosed publicly, however, the balance of interests
changes, and the need to prevent opportunistic lawsuits
requires that only knowledge that is direct — personal and
firsthand — is sufficient.®

3. Finally, the Tenth Circuit’s approach is unworkable.
Interpreting “direct” to mean “firsthand” provides a clear
standard to apply in making the original source
determination: either the relator observed the fraud (or some
part of the fraud) with his own eyes, or he did not. In
contrast, the Tenth Circuit’s interpretation of the “direct”
knowledge requirement provides no meaningful standards
for determining whether a potential relator’s investigation is
sufficient to yield “direct” knowledge. The Tenth Circuit’s

® It is possible to gain firsthand knowledge by investigation,
United States ex rel. Lamers v. City of Green Bay, 168 F.3d 1013
(7th Cir. 1999}, is a good illustration. In that case, the relator
gathered information that a bus service was operating its bus
routes in violation of its representations to the government by
actually observing buses on the routes - literally, seeing the
evidence with his own eyes. But that type of firsthand observation
is a far cry from the review of public documents and federal
reports that relators undertook here.
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approach — which focuses on the “character of the relator’s
discovery and investigation,” Pet. App. at 10a — is not
predictable, workable, or even intelligible, and it will
doubtlessly be litigated extensively by opportunistic would-
be relators. The Tenth Circuit has essentially adopted a
formless “totality of the circumstances” inquiry that allows a
court to deem a qgui fam plaintiff an “original source”
whenever the court believes it would be fair and just to do
so. Given the clarity of the text that Congress actually
adopted, and the purposes for which Congress adopted that
text, there is neither need nor license to adopt such a
standardless inquiry.

C. Review Of The Tenth Circuit’s Decision Is Urgently
Needed.

Review by this Court to clarify the proper definition of
“direct” knowledge is urgently needed. The FCA is an
important and {requently litigated statute. Since 1986, the
number of gui tam complaints filed each year has nisen, from
alow 33 in 1987 to the current rate of 300 to 500 new cases
each year. See Statistics Under the Qui Tam Provision of the
False Claims Act Amendment of 1986 (Dep’t of Justice,
Sept. 30, 2002), reprinted in 2 Boese Treatise, Appendix H
(2003-2 Supp.). Between 1986 and September 30, 2002,
relators filed 3,954 qui tam complaints. /d. In that period, as
a leading freatise has noted, “the ‘original source’ rule has
become (along with ‘public disclosure’) the most litigated —
and confused — issue under the qui tam provisions.” See
Boese Treatise § 4.02[D] (2004-1 Supp.).

The Tenth Circuit’s decision greatly exacerbates the
confusion, and presents substantial risks of forum-shopping
by opportunistic relators and arbitrary decisions for
defendants. Indeed, the series of “fraudulent royalty” claims
brought by relators such as Kennard and Wright highlight the
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potential for unfairness. Many defendants had cases decided
under Tenth Circuit law rather than under more favorable
Eighth Circuit or Ninth Circuit law only because their cases
were transferred to the MDL docket. The outcome of
litigation should not depend on whether or not one’s suit is
similar to suits pending against other defendants, or on
where the relator chooses to bring suit.

Moreover, the Tenth Circuit decision threatens to vastly
expand the class of relators who can bring suit, transforming
the FCA’s whistleblower provisions into authorization for
private bounty hunters to file suit based upon speculation and
hearsay uncovered in public records, and turning the Tenth
Circuit into a haven for gui fam relators able to meet that
court’s lax “direct knowledge” standard. This case aptly
illustrates how a relator with mere speculation and no
uniquely useful knowledge can become an “original source”
under the Tenth Circuit standard. Relator Wright, as the
court notes, “speculated that Comstock was underpaying him
and others in the area, including the Tribe.” Pet. App. at 2a
{emphasis added). Relator Kennard sorted through various
public documents, but his conclusions about NGL
production, payments under the leases to the Tribes, and
even the legal status of the leases were all speculative and
inferential.” To bring a successful qui tam action, Wright

7 This case demonstrates the danger of aliowing a relator to rely
entirely on secondhand information. To cite just one example,
Kennard relied on a MMS Mineral Revenue Report from 1996 and
the location of a gas processing plant near the Tribe’s reservation
to conclude that the Tribe was not being paid sufficient NGL
royalties. See Appendix to Opening Brief of Appellants Kennard
and Wright, at 161-63 (10th Cir. filed Mar. 24, 2003). But,
Kennard ignored that the gas processing plant was not built unti]
some fime in 1996, see id. at 270, and that the MMS Reports from
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and Kennard needed additional information, in this case
information possessed by employees of Comstock or
members of the Tribe. As the district court noted, relators’
complaint consisted of little more than “throwing a lot of
mud on the wall ... [and] hoping some of it sticks.” See
supra at 8.

The Tenth Circuit’s approach is particularly troubling in
light of the compelling evidence that many of these
speculative lawsuits are, like the action here, meritless.
Since 1986, the United States has intervened in only 718 of
the more than 3200 cases in which intervention decisions
have been made. See 2 Boese Treatise, Appendix H (2003-2
Supp.). More than 80% of the cases in which the United
States declined to intervene have been dismissed with no
recovery being awarded. /4. Thus, there are many cases
filed in which a relator is pursuing claims where there is little
or no actual evidence of fraud. To make matters worse, the
Department of Justice must expend substantial resources to
investigate each qui tam complaint filed to determine
whether or not {o intervene. See 31 U.S.C. § 3730 (a) and

(b).

The Tenth Circuit’s relaxed “original source” standard
will only add to this problem. Once a relator files a qui tam
claim without firsthand knowledge of the particular fraud,
both the Department of Justice and individual defendants are
forced fo investigate claims even though the relator offers no
valuable firsthand information to help uncover fraud. And if
the relator qualifies as an “original source,” he can obtain a
portion off the recovery without providing any meaningful

1997-1999 showed that NGL royalties were paid to the Tribe for
those subsequent years, see id. at 337-345.
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assistance to the government. The “direct . . . knowledge”
requirement is designed to limit this scenario from occurring.
CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

J. ROBERT BEATTY DONALD B. VERRILLI, JR *
W. ScoTT HASTINGS IAN HEATH GERSHENGORN
LoCkE LiDpELL & SApp LLP  DuaNE C. Pozza

2200 Ross Avenue JENNER & BLOCK LLP
Suite 2200 601 Thirteenth Street, N.W.
Dallas, Texas 75201 Washington, DC 20005
(214) 740-8000 (202) 639-6000

August 2, 2004 * Counsel of Record




