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CANTIL-SAKAUYE, 1.

Plaintiffs appeal the trial court's orders
granting the two motions to quash (Code Civ. Proc.,
§ 418.10, subd. (a)( 1)) brought by Biue Lake Hous-
ing Authority (Blue Lake) and by Biue Lake as suc-
cessor in interestto J & L Pro_g%ﬁies on the grounds
of tribal sovereign hmmunity. Plaintiffs contend
the trial court erred in extending fribal sovereign
immunity to activities ibvolving a non-tribal con-
struction company constructing non-tribal housing
for sale on non-tribal land and by failing to find the
sales contract effected an express waiver of any
sovereign immunity. We affirm the order granting
the motions to guash.

FNE. An order graniing a motion £o quash

service of summons is an appealable order

under Code of Civil Procedure section
304.1, subdiviston {(a)(3).

BACKGROUND

In November 2003, plaintiffs filed a first
amended complaint for damages against JTS Com-
munities, J & L Properties doing business as JTS
Communities, Blue Lake (together designated
“developer defendants” [capitalization omitted] ),
North Star Plumbing, Daniel Longacre (together
designated “inspection defendants” [capitalization
omitted] ), and The Advantage Group New Home
Marketing, Inc. (designated “broker defendant”
[capitalization omitted] ). The complaint alleged
various tort, statutory and coniract causes of action
arising out of plaintiff’ Rita Carls's purchase of a
home in the Serrano subdivision of El Dorado Hills
in El Dorado County. Plaintiffs alieged the home
contained construction defects that resulted in water
intrusion, which in turn resulted in toxic mold,
which defects were concealed, not disclosed on in-
spection, and not properly repaired upon discovery,
causing both property damage, personal injury, and
various other losses.

Blue Lake filed two motions to quash, one as a
named defendant and one as successor in interest to
F & L Properties, alleging it was immune from suit
under the doctrine of tribal sovereign hmimimity,
Blue Lake contended it was a ribal business entity
entitled to the sovereign immunity extended to the
Blue Lake Rancheria Indian tribe citing Zrudgeon
v. Fantasy Springs Casine (1999} 71 Cal App.dih
632(Trudgeon ). Blue Lake's motions were suppos-
ted by a declaration of Michael Hansen, its chief
operations officer.

In his declaration, Hansen stated Blue Lake
was “a tribal governmental instrumentality of Blue
L.ake Rancheria[,]” a federally recognized Indian
tribe, that Blue Lake is “an entity organized and op-
erated by [the tribe] to promote the business and
economic interests of the Tribef,]” that Blue Lake
“Is engaged in the business of building homesl,]”
that it is “an arm of the Tribe in that its business en-
deavors are dictated by the Tribe's five member
Charter Development Corporation (CDC) which de-
termines and manages the Tribe's economic activit-



tes],]” that on June 30, 2004, Blue Lake “acquired
the assets and liabilities of F & L properties, which
ceased to exist as of that datel,]” that the tribe has
“a tribal claims ordinance which governs the filing
and adjudication of claims against the Tribe or any
of its business enterprises [,]” that Blue Lake “does
not’ consent or agree to jurisdiction” in the state
court, and has not, to Hansen's knowledge, waived
its sovereign immunity by any act or communica-
tion.

. Plaintiffs opposed the motions of Blue Lake
contending Blue Lake did not have tribal sovereign
immunity for the non-tribal acts of its non-tribal
predecessor company that developed homes on
non-tribal land. Plaintiffs contended Blue Lake was

responsible for J & L's liabilities as its successor in .

interest and such liabilitiss were properly contested
in the superior court. Plaintiffs claimed Trudeeon,
supra, 71 Cal.App.4th 632 was distinguishable as it
dealt with a bingo hall that was construcied by the
tribe and located on tribal iand. Plaintiffs contended
the facts of this case were more akin to those of two
out-of-state cases cited by Trudgeon.(Dixon v, Pi-
copa Const. Coo {1989) 160 Anz. 251 [772 P.2d
1104](Dixon yFPadilla v. Pueble of Acoma {1988)
107 N.M. 174 [754 P.2d 845](Padilla }.} Plaintiffs
submitted ne evidence in support of their opposi-
tion.

The trial court issued a tentative ruling granting
Blue Lake's motions to quash. Plaintiffs requested
oral argument. Although plaintiffs’ written opposi-
tion raised no issue of Blue Lake's waiver of tribal
immunity, the parties agree plaintiffs argued orally
at the subsequent hearing on Blue Lake's motions
that an arbitration clause contained in the sales
agreement between plaintiff Carls and J & 1 Prop-
erfies operated as an express waiver of Blue Lake's
sovereign immunity. The trial court rejected
plaintiffs' waiver argument and granted Blue Lake’s
motions. This appeal followed,

DISCUSSION

‘A defendant bringing a motion to quash under
Code of Civil Procedure section 418.10 must
present some admissible evidence (declarations or
affidavits) to place the issue of lack of jurisdiction
before the court. (School Dist. of Ckaloosa County
v, Superior Court {(1997) 58 CalAppdth 1126,
1131.)0nce the defendant does so, “the burden of
proof is on the plaintiff to establish, by a prepon-
derance of the evidence, a basis for jurisdiction,”
normally persomal jurisdiction, but here subject
matter jurisdiction over a defendant claiming to be
ap arm of an Indian tribe.(Jbid.) The question of
whether a court has subject matter jurisdiction over
an action against an Indian tribe is generally a ques-
tion of law subject to de novo review on appeal.
{(Warburiow/Butiner v. Superior Court {2002) 103
Cal.App.dth 1170, VIR Warburion ).)

Although even the United States Supreme
Court recognizes there are “reasons to doubt the
wisdom of perpetuating the doctrine” (Kiowa Tribe
of Oklohoma v. Manufacturing Technologies, Inc.
(1998) 523 U.8. 7531, 758 [140 L.Ed.24 9381,
987U Kiowa )), if is still settled law that (with the
possible exception of a state asserting federal con-
stitutional claims) an Indian tribe “is subject to suit
only where Congress has authorized the suit or the
tribe has waived its immunity.”{/d at p. 754 [140
L.Ed.2¢ at p. 985]; see Sanra Clara Pueblo v. Mar-
tinez (1978) 436 U.S. 49, 538 [56 LEdA2d 106,
1153 Santa Clara Pueblo ); see United States v.
United States Fidelity & Guaranty Co. {1940) 309
.5, 506, 312 [84 L.Bd 894, 899 Redding
Rancheria v. Superior Court (2001) 88 Cal App.4th
384, 38N(Redding Rancheria }; compare Agug Cali-
ente Band of Cahudlle Indians v, Superior Court
{2006} 40 Cal.4th 239.)“Indian tribes enjoy im-
munity because they are sovereigns predating the
Counstitution, [citations], and because immunity is
thought necessary to promote the federal policies of
tribal self-determination, economic development,
and cultural autonomy.”(dmerican Indien Agric.
Crediv Consortium v, Standing Rock Sioux Tribe
{&th Cir 1985) 780 F.2d 1374, 1377-1378.)Tribal
sovereign immunity applies to commercial as well






