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attack on Section 5 of the IRA.

B. There Is Mo Tenth Amendepent, Eleventh Amendment, or Enclave Clause Barrier
to the Secretary’s Acauisition of Land Inte Trust For Tribes

Plamuffs® fourth count alicges only that “{tihe decision of the Secretary . . . entrenches upon and
dimninishes the sovereignty of the State of Rhode Island.™ Complaint § 34, Plainuffs’ sixth count asserts
that “the decision of the Secretary 1o accept the Parcel in trust, without the consent of the Siate, violstes
Article L Sec. 8, ¢1.17 and the Eleventh Amendment of the United States Constitution, unless state civil
and crimmal jurisdiction 1s retamed over the Parcel ™ Complaint 4 60, These counts are too conclusory
to allaw full response af this time. If plaintiffs further develop these arpuments, federal defendants will
respond in full i their response to plaintiffs’ brief in support of summary judpment.

Plamufls, however, have @ high burden with respect o their constitutional claimns as the starting
point for assessing them must be the presumption of constitutionality accorded federal statutes, See ep,

Walters v, Nat'! Ass'n of Radiation Survivory, 468 U8, 1323, 1324 {1984) {invoking the "presumption of

constitutionality which antaches 1o every Act of Congress™); see aiso Kyle Ryvy. v, Pac, Admin, Servs,,

990 F.2d 513, 518 (9th Cir. 1993) {due process challenge entatled difficult burden since legistative Acts
*eome 1o the Court with a presumption of constirutionality' ). When Congress legislates i the special
area of Indian affairs the presumption of constitutionality 15 even gtronger. As explamed by the Supreme

Court in Morton v. Mancari, 417 ULS, at 351-352:

The plenary power of Congress o deal with the special problems of Indians 15 drawn both
expiicitly and immplicitly from the Constirution wself. Artiele [, § 8, ¢l. 3, provides Congress with
the power to "regulate Commetrce .. with the Indian Tribes,” and thus, 1o thus extent, singles
Indians out a5 a proper subject for separate legisiation.

With respect 1o plaintiffs” sixth count we note that the Eleventh Amendment component of 1t 15
haseless because the trust status of land has no apparent nexus W suits against stiates in lederal court
Further, the Eleventh Amendment has no appheation regardimg swits by states against the federal
government. Alden v. Maine, 527 LS. 706, 755 (1999). Furthermaore, to the exient that plamtitts appesr

10 be making an Enclave Clause argument through reference o Artiele I Sec. B, cL 17, we note that the
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Enclave Clause is not triggered here because accepting land inso wrust for Indian tribes dors not create an

exclusive jurisdictional enciave. See, e, United States v, MeGowan, 302 U8, 535, 539 (1938)("The

Federal Government does not asserl exclusive yunsdicnion within the {reservation.]”)y; Nevada v, Hicks,
533 11.8. 353, 409 (2001) ("State sovereignty does not end at a reservation’s border.™). Accordingly.
phaintiffs’ Enclave Clause argument -- even if resurrected in a more viable context than the Eleventh
Amendment - fails o stare a cloim.

CONCLEISTON

For the foregoing reasons, federal defendants respectfully request that this Court grant theiy

Motion for Summary Judgment on all of plaintiffs” claims.

Dated: February 13, 2007
Respectiully submined,
MARGARET E. CURRAN
United States Attorney /7
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