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only by "delegation" from Congress. The use of the term "delegation,"

however, is consistent with the conclusion that Tribes exercise tribal

sovereign power, not federal power, when they prosecute non-member i

Indians pursuant to the 1990 ICRAamendment. This Court has on several

occasions referred to the restoration of tribal sovereign power as a

"delegation" by Congress. See Montana, 450 U.S. at 564 (preempted

"tribal power * * * cannot survive without express Congressional

delegation"); accord South Dakota v. Bourland, 508 U.S. 679, 695 n.15

(1993); Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 171 (1982).

Moreover, the Court has recognized in analogous circumstances

that, when Congress "delegates" authority to an entity possessing

attributes of sovereignty, such as a State, the entity exercises that

power in its own sovereign capacity, not as an instrumentality of the

federal government. See Prudential Ins., 328 U.S. at 438 (although a

state tax on insurance companies was permissible only because of the

McCarran-Ferguson Act, the tax was imposed by the State as an "exertion

of its own power," and thus was not suh3ect to constitutional

constraints on the federal government's taxing power); see also Lake

County Estates, Inc. v. Tahoe__Reqional Planninq Aqency, 440 U.S. 391,

398-400 (1979) (an agency formed under an interstate compact authorized

by Congress acts as a state, not federal, agency); Kinq v. Smith, 392

U.S. 309, 311 (1968) (assuming that state officials act "under color

of" state law, within the meaning of 42 U.S.C. 1983, when they

administer a federally funded benefit program); see also Pinkv. Modoc

Indian Health Project, Inc., 157 F.3d 1185, 1188 (9th Cir. 1988)

(tribal sovereign authority extends to non-profit corporation
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established by Tribes to administer federal program).

3. In any event, even if Congress were constitutionally barred

from "recognfz[ing] and affirm[ing]" Tribes ' sovereign authority to

exercise criminal jurisdiction over "all Indians" on their

reservations, 25 U.S.C. 1301(2), petitioner's double jeopardy challenge

to the United States' exercise of criminal jurisdiction in this case

would fail. Although petitioner suggests that Tribes may exercise

criminal jurisdiction over a non-member Indian only as

instrumentalities of the United States, nothing in the text, purpose,

or legislative history of the 1990 ICRA amendment indicates that

Congress intended to make Tribes instrumentalities of the United States

for such purposes. Any such action would produce numerous

complications for law enforcement in Indian country that Congress could

not have intended. Most obviously, Congress would have understood

that, if Tribes were acting as instrumentalities of the United States

in prosecuting non-member Indians, a potential double jeopardy bar

would exist to a federal prosecution after a tribal prosecution for the

same conduct. See Wheeler, 435 U.S. at 330-331 (noting incentives that

would exist for tribal members to plead guilty to tribal offenses,

which carry only misdemeanor-type penalties, in order to avoid

prosecution for federal offenses carrying more severe penalties). Yet,

Congress gave no indication that it intended to oust federal

prosecutorial power in such circumstances.

If Congress's attempt in the 1990 ICRA amendment to recognize

tribal sovereignty to prosecute non-member Indians is invalid, that

would mean that the White Mountain Apache Tribe lacked criminal



23

jurisdiction over petitioner. In that event, jeopardy would not have

attached in petitioner's tribal prosecution for purposes of the Double

Jeopardy Clause. See Mesa v. Ebrahim, 813 F.2d 960, 963 n.5 (9th Cir.

1987), aff'd sub nom. Mesa v. California, 489 U.S. 121 (1989); see also

United States v. Phelps, 168 F.3d 1048, 1054-1055 (Sth Cir. 1999)

(rejecting a double jeopardy challenge to a federal prosecution, which

followed a tribal prosecution for the same offense, because the Tribe

lacked criminal jurisdiction over a non-Indian defendant). And, if

jeopardy did not attach in the tribal prosecution, a federal

prosecution would not put petitioner twice in jeopardy, and there would

be no double jeopardy bar to this federal prosecution. The court of

appeals' reversal of the district court's dismissal of this federal

indictment would therefore stand, irrespective of the correctness of

the court of appeals' decision on the validity of the 1990 ICRA

amendment.

CONCLUSION

The petition for a writ of certiorari should be denied.

Respectfully submitted.
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