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In Testan, this Court reviewed the Classification Act, 5 U.S.C.
§ 5101 ef seq. and the Back Pay Act, 5 U.S8.C. § 5596, to
determine whether those statutes conferred a substantive right
to recover money damages from the United States for back
pay from a job the plaintiffs never occupied. The Back Pay
Act’s coverage provided monetary payments, but only to
those who were wrongfully reduced in grade, suspended or
terminated. It did not apply to persons who alleged they were
entitled to the benefits of a higher grade. /d. at 405-406.
The Classification Act provided administrative procedures
for reclassification, but lacked a provision for back pay.”
Thus, neither Act conferred upon the claimants a substantive
right to the payment of money.

The Tribe’s claim here has no such obstacle. The 1960
Act provides the statutory basis for the Tribe’s substantive
right to the payment of money damages. The Tribe’s claim is
also analogous to the Back Pay Act’s coverage in Testan
which provides monetary payments for those who are
wrongfully reduced in grade, suspended or terminated.
The Tribe’s valuable vested property right has been
wrongfully depreciated and reduced in value as a direct result
of its trustee’s breach of fiduciary duty. Tesran also tells us
that, “[ Tlhe asserted entitlement to money damages depends
upon whether any Federal statute” can fairly be interpreted
as mandating compensation by the Federal Government for
the damage sustained,” citing Eastport S.S. Corp. v. United
States, 178 Ct.Cl. at 607, 372 F.2d 1002 at 1009, and that
the substantive statute upon which a Tucker Act claim is
based need not expressly state that the United States can be
held accountable in money damages, Eastport 5.5, Corp. v.
United States, 178 Ct.Cl. at 605, only that the statute must
“grant the claimant, expressly or by implication” a right to

53, Both statutes were construed in light of the “established rule”
that “the Federal employee is entitled to receive only the salary of the
position to which he was appointed.” A rule which the court held was
not changed or overruled by Congress in the Classification or Back Pay
Acts, 1d. at 402, 406,
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money damages. Certainly, the 1960 Act which expressly
conveyed valuable land and improvements in “trust” to the
Tribe, includes by implication, a remedy for breach of trust.

The Government apparently perceives it will find a safe
harbor from lability for Indian claims based on breach of trust
if it can persuade the Court to hold that Tribal claims under the
Indian Tucker Act cannot be based on breach of trust. It argues
that the Court should instead apply its criteria for determining
private rights of action which has no Tucker Act counterpart
and which resides in an arena far removed from the sui generis
jurisprudence of Federal Indian law. In pursuit of this goal, the
Government tries to inveigle this Court’s attention by invoking
the specter of “separation of powers concerns” which in its view
is engendered by “unanchored, judge-made principles of
common law” by the court of appeals below. Br. 13, 34, 42-43.
The only separation of powers concerns that arise in this case
stem from the Government’s refusal to recognize that Congress
did not grant the Secretary of Interior an unlimited right in the
1960 Act to destroy property which Congress, in the exercise of
its plenary power over Indian affairs and property, specifically
conveyed in trust for the benefit of the Tribe. The Government’s
insistence of the Secretary’s unbridled right to do with the Tribe’s
property as it pleases, impermissibly invades the province of
Congress over Indian affairs and property and defeats Congress’
purposive intent in the 1960 Act. The Tribe, as an injured
beneficiary of an express Congressional trust, has a right of
action against its trustee when that trustee, without any
semblance of authority from Congress, destroys by neglect or
design, the value of its trust property.
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CONCLUSION
The Judgment of the Court of Appeals should be affirmed.
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