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tion (1J) of this section also amends rule 48 to I?lin~initW lni!s entirety
subparagraph 4 thereof with respect to certain fOI'C'lgn travel . (now
incorporated in subparagraph 6 of rule (1). .,

Subsection (c) of this section amends pa ragra ph 1 of rule 46 on
"Unofficial Oflice Accounts" by adding a new sulJp~ll:agl'aph(e).to
make it clear that an unofficial office account does nor.iucludc arenn
bursement to the extent that it qualifies as a,"rpportable iran'] C'x~
pense" within the meaning of new I:ule 51. tlllIJparag-raph( d). 01
rule 46 was retained. as there may continue to IJC other n-imbursements
from organizations for which services "'~re perfol'llH';<l., ", . .

Sretion :\ provides that now rule 51 IS to ta.ke ellqd',on,tllcl,lay,
after this resolution is agreed to, which !lIran:,; It shall applyjo I·re,
portable travel oxponses" incurred 011 01' after that llatc;. "

REPORT
[To accompany S. 1214]

The Select Committee on Indian Affairs, to which was referred the
bill (S. 1214) to establish standards for the placement of Indian
children in foster or adoptive homes, to prevent the breakup of Indian
families, and for other purposes, having considered the same, reports
favorably thereon with an amendment and recommends that the bill
as amended do pass.

The amendment is as follows:
Strike all after the enacting cla use and insert instead the following:

'That t~is Act may. b.e cited as the "Indian Child Welfare Act of 1977".

FIJ\'DlNGS

SEC. 2. llecognizing the special relations of the United States with the Indian
and Indian tribes and the Federal responsibility for the care of the Indian people,
the Congress finds that:

(a) Ail alarming high percentage of Indian children living within both: urban
communities and Indian reservations, are separated from their natural parents
through the actions of nontribal government agencies or private' Individuals
or private agencies and are placed in institutions (including boarding schools),
or in foster or adoptive homes, usually with non-Indian families.

(b) The separation of Iudian children from their families frequently occurs
in situations where one or more of the following circumstances exist: (1) the
natural parent does not understand t.he nature of the documents or proceedings
involved; (2) neither the child nor the natural parents are represented byconn
sel or otherwise advised of their rights; (3) the agency officials involved are
unfamiliar with, and often disdainful of Indian culture and society; (4) the
conditions which led to the separation are not demonstrably harmful or are
remediable or transitory in charact.er; and (5) responsible tribal authorities
are not consulted about or even informed of the non tribal government actions.

(c) The separation of Indian children from their natural parents, especlallv
their placement in institutions or homes which do not meet their special needs,
is socially and culturally undersirablc, For the child, such separation can cause
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a.loss of identity and self-esteem, and contributes directly to thaunreasonablv
high rates among Indian children for dropouts, alcoholism and 'drug abuse. sui
cides, and crime. For the parents, such separation can cause a, sin,lilar Im:s of
self-esteem, aggravates the conditions which initially gave rise, to .the family
breakup, and leads to a continuing cycle of povsrtv and desp:tir.ForIndialls
generally, the child placement activities of non tribal public all(lpriYate ag'encipH
undercut the continued existence of tribes as self-governing connnnnitles aml:
in particular, subvert tribal jurisdiction in the sensittve field of donresttcund
family relations.

DEOLARA nON OF POLICY

SEC. 3. 'l'he Congress hereby declares that it is the policy of this Nation. in
fulfillment of its special responsibilities and legal obligations to the American
Indian people, to establish standards for the placement 'of Indian children in
foster or adoptive homes which will reflect the unique values of Indian culture,
discourage unnecessary placement of Indian children in boarding schools for
social rather than educational reasons, assist Indian tribes in the operation of
tribal family development programs, and generally promote the stability and
securi tr of Indian families.

DEFINITIONS

SEC. 4. For purposes of this Act :
(a) "Secretary", unless otherwise designated, means the Secretary of the

Interior.
(b) "Indian" means any person who is a member of or who is eligible for

membership in a federallv recognized Indian tribe.
(c) "Indian tribe" means any Indian tribe, band, nation, or other organized

g-roup or community of Indians recognized as eligible for the services provided
by the Bureau of Indian Affairs to Indians because of their status as Indians,
including any Alaska Native villages, as listed in section 11(1)) (1) "of]he
Alaska Native Claims Settlement Act (85 Stat. 688, 697). "

(d) "Indian org-anization" means any gronp, association/partnership, corpora
tion. 01' other legal entity owned or controlled by Indians, or a majority of
whose members are Indians. " ,

(e) "Tribal court" means any Court of Indian Offenses, anv court established,
operated, and maintained by an Indian tribe, and anv other administrative
tribunal of a tribe which exercise jurisdiction overchlId,,;elfare,'nlatters in
the name of a tribe. " ' " ,

(f) "Xontribal public or private agency" means any Federal, State or local
zovemment department, bureau, agency or other office, including any court other
than a trillal court, and any private agency licensed by II State or local govern
ment. which has jurisdiction or which performs functions and exercises respon
sihilities in the fields of social services, welfare and domestic relations, includ
ing child placement.

(g) "Reservation' means Indian country as defined in title 18, United States
Code, See. 1151. and as used in this Act, shall include lands within former
reservations where the tribes still maintain a tribal goverrunentv.uudInndsheld
by Alaska Native villages under the provisions of the ;\.Ia~kaKatiYl~'Clalms
Settlement Act (85 Stat. 688). In a case where it. has been jlldi(~ially determined
tha t a reservation has been diminished, the term "reservatlon" .slial!: include
lands, within the last recognized boundaries of such dimin.i~hed,r('servafion
prior to enactment of the allotment or pending statute wh'i~h:,('mlsed such
diminishment. ',"",: ::;", ".'

(h) "Child Placement" means any proceedings, judiciaI,JlllaS!-jU,!:!icial, ornd
ministratlve, voluntary or involuntary, and public or prlvate nctionI s) under
which an Indian child is removed by a nontribal public or prtvare agency from
(1) the legal eustodv of his parent or parents, (2) the custody of any extended
family member in whose care he has been left by his parent or parents, or (3)
the cu",tody of any extended family member who otherwise has custody in accord
ancl' with Indiitll lawaI' custom, or (4) under which the parental or custodial
rights of an~' of the above mentioned persons are impaired. '

(I) "Parent" means the natural parent of an Indian child or any l!erSOn who
has adopted an Indian child in accordance with State, Federal, or trlhal law or
custom.

(j) "Extended family member" means any grandpnrenf:.. aUl~t, or uJ.lcle
(whether by blood or marriage), brother or sister, brother or sister-m-Inw, mece
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or nephew, first ?r second cousin, or stepparent whether by blood, or adoption,
over the age of eighteen or otherwlsa emancipated or as defined by tribal law or
~~m. '.

TITLE I~CHILD PLACEMENT JURISDICTION AND STANDARDS

. SEC. 101..(a) 1'0. placement of an Indian child, except as provided in this Act
shall be. valld or given any legal force and effect, except temporary placements
~nder .clrculllstan~e~,where the jJhysiclll or emotional well-being of the child is
In~medlUtery ~nd ",erlOusl~' threatened, unless (1) his parent or parents and the
extelH!ed family member I~l whose care the child may have been left by his parent
or parents or who otherwise ha~ custody according to tribal law or CUStOIll, has
been ac~orded !lOt less t.lmn thIrty (Jays prior written notice of the placement
proceeding; WhICh shall include an explanation of the child placement proceed,
1I1~S, a statel~lent of the facts upon which plncement is sought, and a, right: (A)
to Intervene Ill. the proceedings as an interested partv : (B) to submit evidence
and present WItnesses on Ins or her own behalf; and (0) to examine all re
por ts or other documents and files upon which auy decision with respect to child
ph~ceme~lt may be based; and (2) the party seeking to effect the child placement
atti~'matlveb' shows that available remedial services and rehabilitative programs
desigued to prevent the breakup of the Indian family have been made available
and prol'ed unsuccessful.

(b) W?~re the na~nral parent or parents of an Indian child who falls within
tht; prOVISIOns of this Act, or the extended family member in whose care the
~Illld mar have been left br his parent or parents Or who otherwise has custod:v
In accordance with tri.bal la ,~' or custom, opposes the loss of custody, no child
placement ~hall be valid or given anv legal force and effect in the absence of a
determlJ.l~tlOn, supported br clear and convincing evidence, Including testimony
by qunlitled expert WItnesses, that tlIe continued custodv of the child by his
parent or parents, or the extended fu mf lv member in whose care the child has
br-en left, or otherwise has custody in accordance with tribal law or custom,
\~'Ill result In serlous emotional or ph~'sical damage. In making such determina
tIon,. povertv, crowded or inadequate housing, alcohol abuse or other noncon
forming .socml behaviours on the pa rt of either parent or extended family
member 111 \~'hose care the c~ild may have been left b~' his parent or parents o~
who otherWISt; has custodv 111 uccordnnen with tribal la w' 01' custom, shall not
be deeI!led prnna fucie enden~e that serious phrslcnl or emotionul damage to
the chl.leI has occurred .or wfll occur, The stundnrrls to be applied in any
proceeding covered by this Act shall l)(~ the prevail ing soclal and cultural stand
anl~ of the Indian communitv in whlr-h the parent or parents or extended
fn nrilv men~ber .reside~ or with which the parent or parents or extended futuilv
member matutnins social and cultural ties.

.(c) In the event that the parent or parents of an Indian child consent to a
chl~d placement, whether temporurv 01' permunent, such placement shall not be
va~1(~ or given any' legal f~rce and on'ect, unless such consent is voluntary, in
wrrting, executed berore a Judge of a «ourt huving jurisdiction over child place
ineuts, and uccorupnulrd hJ' the witlll'",silig judge's certttlcate that the consent
was explained in detail, was trunslu terl into thp parent's native language, and
was fullJ' understood by him or her. If the consent is to a nonadoptlvn child
placement, the parent 01' parents mnv withdraw the r-onseut at any time for any
reason, and the consent shall he dppmed for all purposes as haying never been
giyen. If the consent is to an adoptive child placement, the parent or parents may
WIthdraw, the consent for any rea snn at any time before the final decree of
adoption: Provided. that no final del'!'ee of adoption mav he entered within
ninety days after the birth of such clIilli or within ninety davs after the parent
or parents have given written consent to the all option, whichever is later. Consent
hy the parent or parents of an Indian child given during pregnancy or within
ten dnys after the hirth of the child shall he eoncluslvelv presumed to he in
:voluntary. A final decree of adoption may he ",pt aside upon a showing that the
child is again being placed for adolJtion, that the adolltion did not comply with
the requirements of this Act or was olherwise unlawful. or that the consent to
the adoption was not \'oluntary. In thl' ca",e of such a failell adoption, the parent
or parents or the extended familr m('lllher from whom cllstody was taken shall
be afforded an opportunity to reopen the proceedings and petition for return of
c\1stod~·. Such prior parent or CUstodian shull be gi:ven thirty dHJ'S notice of anJ'



4

proceedings to set aside or vacate a previous d~cree unle~s'the.pririr parent or
custodian waives in writing any right to such notice. . .: .

(d) No placement of an Indian child, except as otherwise provided by this
Act, shall be valid or given any legal force .and effect, e:xcept t~mpor.ary place
ments under circumstances where the physical or emotl:onal \\ ell-bemg of the
child is immediately threatened, unless his parent or parents, or the exten~ed
family member in whose care the chi ld may have been left or Ivhoother\\ISe
has custodv in accordance with tribal law or custom, has been;,afforded the op
portunitv to be represented b~' counselor lay advocate as, reqUired by the eouJ1t
ha vtng jurisdiction. . ..' "

(e) Whenever an Indian child previously placed III ~oster ca:c or: temporarY
placement by any nontribnl pu~lic .01' private agencr ~s eon.lI111~ted;.or.~)laced:
either volunturllv or involuntarIly III any public or pnvat~ Jllst~tutl(),I~,lllClud
ing but not limited to a corectional facill tv, institution for JUyenlle:dellllquents,
mental hospital or halfway hOUS~, or IS transferred ~ronl',?ne,~o~ter .home.to
another, notification shall rorthwlth be made to the tribe \\lth\\hIC.h thechlld
has significant contacts and his parent or parents or extended fam}l~'m~mber
from whom the child was taken. Sueh notice shall incl?de t!Ie exact 10catl5l11.of
the child's present placement and the reasons for changmg hl~ placement.;'i.ohce
shall be made thirty days before the legal transfer of the child effected, If pos-
sible, and in any event within ten days thereafter. ., . .

SEC. 102. (a) In the case of any Indian child.wll0 resl?es 1~·lt~1ll. a1?' Indl~n
reservation which maintains a tribal court which e;cerclse.s JurisdICtion over
child welfare matters. no child placement shall be valid or given any legal force
and effect. unless made pursuant to an order of the tribal court. II~ the event
that adul~' constitnted Federal or State agencv or any representation th~reof
has good cause to believe that there exists an immediate threat to the enH~tlOn.al
or physical well-being of an Indiau child, such child may b.e temporll;nly I~
movecl from the circumstances giving rise to the danger provided that tnunedt
ate notice shall be given to the tribal authorities. the parents. and the ex.tende~
f'ami ly member in whose care the child may have bee~l left or ~Yho otherWise. h~8
custodv according to tribal law or custom. Such notice shall include the child s
ex~ct \yhereahouts and the precise reasons for removal. Tempora:~' r~m?v~ls
bevond the boundaries of a reservation shall not affect the sxclusive jurisdic-
ti~n of the tribal court oyer the placement of an Indian child. . ..

(h) In the case of an Indian child who resides within al~ Indian reservation
which possesses hut does not ex~rcise jnr!sdidiol? oyer clnId'welfare n}a~ters,
no child placement. b~" nnv nontrtbul public or pnnlteagency shall be ,~llll or
given any legal force and effect, except temporary }llaceme~ts.un.der CI1:,cum
stances where the physical or emotiona~ I,:el!.-b~ing .ofthe clrlld IS Immediatelr
and seriously threatened. unless snch JU!lsdlctIon IS tran~ferred to the st~te ,
pursuant to a mutual agreement entered Into between the State and thelndlUn
tribe pursuant to suhsection (j) of this section. I~I the e~'~nt th~t no SU:h
agreement is in effpct, the Federal agency or agencies serncwg said res.ena
tion shall continue to oxerclse responsibility oyer th~ welfare of: SI.lchclllld.

(c) In the case of any Indian child who is not a resident o~an :!ndl.aJtre~el'\:a
tion or who is otherwise under the jurisdiction of a state, If said Indian chl!d
has significant contacts with an Indian tribe. no child placement shall h~ valid
or given any legal force and effect. except temp~rar~' placem~nts.n~dercI:cum:
stanel's where the phvsicul or emotional well-being of the el~lld IS Imm~lUtel~
and seriously threatened. unless the Indian trihe~l'ith \~'Inch .su~h child .has
significant contacts has heen accordel! thirt~' d~~'S pnor. wnttelVlOt\~eof a rIght
to interH'ne as an interested part~' III tlie clnld placement ~~rOCeedl~,1g~.. I.n~he
el'ent that the intel'l'ening trihe maintains a tribal court wll1CII"has,Jur~,sdlctJOn
oyer child welfare matters, jurisdiction shall be tral~sferredto,8uchtnbe upon
its request unless good cause for refusal is affinnahl'ely sho\\:n,.. . '-.

(d) In the el'ent of a teml)()rar~' placement l~r remol'ala~]J:roYIdedIn. sub
sections (a). (b). and (c) abol'e, immediate n?tlce sball ~egJ,Yen totIwparent
01' PIUPllts. the enstodlllll from whom the l'lnld was takel11·f,othertl.:<l~1 u~~
mrent or parents. and tbe chief exeeutil'e O'ffi~er or such, o.there per:s,on·<lf ,s,nCI

t
l '1 t '1 e~ Ina" (lesign'lte for reCeilJt of nolice. Snch notice ,sball,lIlcludetbe

1'1 Je or n)., '.' - ' ' . 1 ." '. 'I tl pro
chillI's pxact wbereahouts. the precise re.asons for Ins or· 1er ,IeI.1lO\a .• I~ill
)(Jsed placement, plan. if any, and tbe tl1ne and place w!l~reh:aTlHgf; \\~ I;e

{lew if a temporary custody order is to he sought. In addltion,.\\here atnha Y
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operated or licensed temporary child placement facility or program is available,
such facilities shall be utilized. A temporary placement order must be sought
at the next regular session of the court having jurisdiction and in no event shall
any temporary or emergency placement exceed 72 hours without an order from
the court of competent jurisdiction.

(e) For the Illirposes of this Ad. an Indian child shalt be deemed to be a
resident of the reservation where his parent or parents, or the extended family
member in whose care he mav hn ve been left h~' his parent or parents or who
otherwise has custody in accordance with tribal law or custom. is resident.

(f) For the purposes of this Act. whether or not a nonreservntion resident
Indian child has significant. contacts with an Indian tribe shall be an issue of
fact to be determined hr the court fill the basis of such considerations as: Mem
bership in a tribe. family ties within the tribe. prior residency on the reservation
for appreciable periods of time. reserva tion domicile. the statements of the child
demonstrating a strong sense of self-identitv as an Indian. or any other elements
which reflect a continuing tribal relationship. A finding that such Indian child
does not have significant contacts with an Indian trlhe sufficient to warrant a
transfer of jurisdiction to a tribal '~ourt under subsection (c) of this section
does not waive the preference standards for placement set forth in section 103
of this Act.

(g) It shall be the duty of the pnrtv seeking a change of the legal custodv
of an Indian child to notify the parent or parents. the extended family members
from whom custody is to be taken', and the chief executive of any tribe or tribes
with which such child has significant contacts by mailing prior written notice
hy registered mail to the parent or parents. or extended family member and
the chief executive officer of the tribe. or such other persons as such tribe or
tribes may designate : Provided, that the judge or hearing officer at any child
placement proceedmg shall make a good faith determination of whether the
child involved is Indian and, if so. whether the tribe or tribes with which .th,.
child has significant contacts were tin.elv notified.

(h) Any 'program operated by a puhlic or private agency which removes Indian
children from a reservation area and places them in family homes as an incident
to their attendance in schools located in comnnmities in off-reservation areas
and which are not educational exemptions as defined in the Interstate Compact
on the Pla~ement of Children shall not be deemed child placements for the pur
poses of this Act. Such programs shnll provide the ehief executive officer of said
tri~e with the snme information now provided to sending and receiving states
which are memhers of the Interstate Cnmpact on the Placement of Children. Tbis
notification shall he facilitated br mailing written notice b~' registered mail to
the chief executive officer or other such person as the trihe may designate.

(I) Notwithstanding the. Act of August 15,1953 (6i Stat. 588). as amended,
or any other Act under which a state has assumed jurisdiction over a child wel
fare of any Indian tribe, upon stxrv days written notice to the State in which it
is located. any such Indian trtbe muv reassume the same jurisdiction oyer such
child welfare matters as unv other Indian t rlhe not affected h~' such acts. Pro
vided, That such Indian tribe shall first establi sh and provide mechanisms for
implementation of such ilia tters which shall be subject to the review and npproval
of the ~ecretary of the Interior. In the event. the Secretary does not approve the
n~echal1lsms whi.ch the t.ribe proposes within sixty dnvs, the Secretan" shall pro
YHle such technlcal asststance anrl support as may be necessar~' to enable the
trihe to correct any lleficiencies which he has identified as a cause for dis
approyal. l"ollowiilg' approyal by the ~ecr('tar:v, such reassulllption shall not take
effect until sixtX <la~'s; nfter the Secn'buy provides notice to the Stnte which is
a.sserting such jurisdiction. Except as prol'ided in section 102 (c). such reaSSllmp
twn shall not affect Iply action or proceeding ol'er which a court has alreal}}'
af'sulllPd jnrisdictioll illld no such actions or proceeding shall ahate hv reaso~
of such reassumption... .

(:j) State and trihe~ are specificaHy authorized to enter into mutual agree
ments or c91l1pacts lyith each other. rllspecting the care, custody and juriSllic
tio.ual· authority of each part,\' oyer any matter within the scope of this Ad.
including agreenwnts which prOl'ide f(,r transfer of jUl'islliction on a ease hy case
basis. aIHI agreements which Pl'OVil]P for concl1l'rent .inrisdidion IlPtll'een the
states and the trihes. The proyisions of tllP act of August Hi. 1!l53 (6i ~tnt. 5RS).
as amended h~' title IY of the !lct of ,\.pril 11, 1008 (82 Stat. 78) shall not limit
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, t t 'to such agreements or compacts. Any
the powers of states and trIb~s 0 en e~~~tion b either party upon sixty days
such agreements shall be subject tto re 'ded in ~ection 102(c) such revocation
written notice to the ot~er. Excep as, prov~ r which a court has ~lreadY assumed
shall not affect any action or J?roceedmg o\ed'i g shall abate by reason of such
jurisdiction and no such action or procee II , , ., the rights
revocation, and, Pl'?vidcc~ t~tl'tthe~" St\;Ch ?~r;~~~~~~~1 ~~~ai~~o;~~ ~~~ shall they
of any tribe to notice and 11~ en~n IOn ,IS -Id d in this' title. The. Seen',
alter the order of, preference in c~l~d, p~acen~~~~/~~~:fi~ation to' review anv such
tary of the Interior shall have

t
SIX ~ CaY~e\'ocation thereof anti in the absence

mfl~tuda~ agree~~n}~rOgro~~m~~s: ~~O~,I~~ such~greement,eompactor revocutton
o .1 Isapprol a . '.'
thereof~h~~be~omt~~:~;t:ilallbe construed to either, iml;,I:ge oi· di.miiJi.sl~ the

J' u ~~~li~tfon1~~e:!lchi~d welfare matters which may b~lexI'e~'eltsleldl'S1>re
e
t Ither State

'. . t s expresslY proI'll ec 111 ".
or tribal courts or agen~les exce~ ~. " "Inclian child in the absenee of g-ood

SEC. 103, (a) In offermg for a op IOn aI~llRll be iven'in the following order:
cause shown t? t,he contrarY'fa p.~e.f:r(e;)ceto ~n Ind7an home.ollther:~s~rYation
(1) to the ehi lrl s extended ann Y'. . .. (3\ to ail Indian home
where the child resides or or has Slglllfic~nt,~t~~~t~~ib~withwhiclithc'child
where the family head or head(s4a)r~ mem ~er~'an ilOme approved bv the . trlbe :
has significant contacts; and 0 a~ n I '. if 'or amend the foreg-oing
Pl'opiclcd, hOlt'C'vcr, That each ,InI d

1
ian tlrlb~ nll)~~f~~~~C:categories by resolution

order of preference and may at l or ue e e
of its government. d tlv I nt of an Indian child,' every non tribal public

(b) In any nona op ive p aceme I vn to tjle contrary shall grant
or Pfrivate a~en~r' i~ol:~~\~~~el~~'~I~:.g(i~ Ct~U~~: ~7~ld's extelided ,fa'n~i1~'; (2) to
pre erences 111. Ie. .'.. des rn ted bv the Indian tribe OCC\IPY
~ foster home: If. anv, te~~s,~dt~r o:f:~~tilsS~ ree~~i~I~lt or 'with which the ~:hild l!as
~1:gn~~~a~~tS~~~~~:~~~~ (~\ ~~ Ia ~~ster home, if any, licensed. b~' the Illdll~~,l~~~~~
~lwhich the child is a member or is eligible for membershtp : .. (.4)to a.• '. ')
foster home within an Indian reser~ati°I!1"b~'lhiCflolrisn~tJ~~~;~~ipb~;1~1~/~~1VI~1\'YI~:~~

f 'I' -h the child is a member or IS e Igl e . , '. . '., ".
fhe"c;~~ld has significant contacts; (5), to any fo.ster home,r\Jn b~: an IlHl~an
famllv , and (6)' to a custodial mstttutiou for clllidren operated I!S, anIn[lia~
o~ganl~ation: P"ot'idc(/, hot/:n'c/", That each Indian tribe may mo.d:fY o~' all~i.~~
the foregoing order of preferences, and may add or delete perferenC,e ca ego ' ,
by resolution of its government body, " . . , • 'I " I -

(. Everv nontribal public or private agency shall mntutntnn recorc evrr ~nc
ing ci~S ~fforts to con~pl~' with the onl~r of p.reference provi<~pc~ Ul~ller \nb~;,c\lO~IS
(a ' and (b) in each case of all Indlfln child placement. Kuch ~ecorc s s in . Ie
I;jde available, at any time upon request of the appropriate tribal gOYernment

authorities. . tit" home or in an(d) Where an Indian child is placed 111 a fos e.r o!' uc op .1\ e :. .'
institution. outside the reservation of which the clllldlS a resI(len~. or "~th ,~h;~~
he maintains significant contacts, IHlrS!IflI!t. ~o an order of ~ tIlhal, com " '
tribal court shall retain continuing [urtsdtctton over such child until the duld
attains the age of eighteen, , . . rli "d I',·

SEC. '104. In order to protect the unique rig~lt.s as~oclllted WIth an iur 1\~. ua i S
membership in an Indian tribe, after an Jndlfln childwho has been pr~\l~u~,Y
placed attains the age of eighteen,upon Ins or her applIcatIon to the COU.I t ",Inch
ent~red the final placement decree, and in the absence of ~()Old ('~ll.S~.Sho"thl~
the contrarY the child shall have the right to learn the tnba a lfl IOn 0 .

parent or Ij~rerlts an,d such other ~nformati.on a~ ma~' be neeessan' to protect
the child's rights f10Wlllg from the tnbal rela,t.lOnsl~lp... .... "\.' tI

1'E('. 105, In an~' child placement prOCeedlllg Wltlnn !he scope of,o~IS ~. st, •Ie
Unite I St.ates every State. ever:v territory or POSSPSSlOll of the Lmt.ed Stl1~es.
and e~'erv Iniiiun tl:ibe shall g-h'e full faith and crediLto thela~vsofany Ill(lian
tribe applicable to a proceeding under .the Act u~)(l to a~I~··,tTlbal cour~ orders
relating to the custod~' of a child who IS the subJect. of such a IlrOCeedlllg.

TI'l'LE II-INDIAN FAMILY DEVELOPi\tENT'

SEc-. 201. (u) The Secretan' of the Interior is herebs' autho;ized, .unders~ch
rules allli rpgulations as he may prescribe, to carry out. 01: lllal,e:gra~t~. to Indian
trihes and Illllian organizations for the purpose of asslstmg such tpbesor orga-

}'
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nizatlons in the establishment and operation of Indian family development
programs on or near reservations, as described in this section, and in the prep
aratlon and implementation of child welfare codes. The objective of every Indian
family development program shall he to prevent the breakup of Indian families
and, in particular, to insure tha t the permanent removal of an Indian child
from the custody of his parent or parents, or the custody of any extended family
member ill whose care he has heen left b~' his parent or parents, or one who other
wise has custody according to tribnl law or custom, shall be effected only as a
last resort. Such family development programs may include, but are not limited
to, some or all of the following fea tures :

(l) a system for licensing or otherwise regulating Indian foster and
adoptive homes;

(2) the construction, operation, and maintenance of family development
centers, as defined in subsection (1)) hereof;

(3) family assistance, including homemakers and home counselors, day
care, after school care, and employment, recreational activities, and respite
services;

(4) provision for counseling and treatment of Indian families and Indian
children;

(5) home improvement programs;
(6) the employment of professional and other trained personnel to assist

the tribal court in the disposition of domestic relations and child welfare
matters;

(7) education and training of Indians, including tribal court judges and
staff, in skills relating to child welfare and family assistance programs;

(8) a subsidy program under which Indian adoptive children are provided
the same support as Indian foster children; and

(9) guidance', legal representation and advice to Indian families involved
in tribal or non-tribal child placement proceedings.

(b) Any Indian foster or adoptive home licensed or designated by a tribe
(1) may accept Indian child placements by a non-tribal public or private agency
and State funds in support of Indinn children; and (2) shall be granted pref
.l'1'ence in the placement of an Indian child in accordance with title I of this Act.
For purposes of qualifying for assistance under any federally assisted program,
licensing by a tribe shall be deemed equivalent to licensing hy a state.

(C) Every Indian tribe is authorized to construct, operate, and maintain a
famil~' development center Which may contain, but shall not be limited to:

(1) facilities for counseling' Indian families which face disintegration
and, where appropriate, for the treatment of individual family memhers;

(2) facilities for the temporary custody of Indian children whose natural
parent or parents, or extended Inrnilv member in whose care he has hppn left
by his parent or parents or one who otherwise has custody according to
tribal law or custom, are temporurllj- unahle or unwilling to care for them
or who otherwise are left temporartlv without adequate adult supervision
hy an extender! family member,

SEC. 202. (a) The Secretnry is :11so authorized, under such rules and regu
lations as 'he may prescribe to carry out. or to make grants to Indlan orgnnizn
tions to carrv out, off-reservntion Indian famil~' development programs, as de,
scrihed in this Section.

(b) Off-resermtion Indian famil)' development programs, operated through
grants with local Iwlinn organizntions. may include. but shall not be limited
to, the following features:

(1) a flystem for regulating, maintnining, and snpporting 111l1ian fostN awl
adnptive homes, inC'llHling a snhsic!~' program under which Indian adoptivp
children are Ilrovided the same sl.lpport as Indian foster t'llildren:

(2) the eonstruction. operation nnd maintenance of famil~' c!evelopment
centers lJroYiding the faeilities awl serYiees set forth in seetion 201 (d) ;

(3) family nssistancl'. ind11flin,~ honl('makers nnd home connselors, (!ay
eare. aft"l'r sehoot carl', nnd Plllp'oymeut, reereationnl activities, awl respite
sl'rvices:

(4) 11l~ovision for cOll1lseling ancl treatment hoth of Indian families which
faep <Iisinteg-I'atiou and, when' ;\ppro[Jriate, of Indian foster nnd adoptive
children: and

(il) /piidancl', represl'ntatiou. aIHI ncll'icl' to Iudian families im'oh'ed in
ehilll [Jlnceml'nt. proceedings he[ore non-trihal [Juhlic and IJrivate ngencies.
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SEC. 203. (a) In the establishment, operation, and funding of Indian family
development programs, both on or off-reservatiou, the Secretary may enter into
agreements or other cooperative arrangements with the Secretary of Health,
Education, and 'Velfare, and the latter Secretary is hereby authorized for such
purposes to use funds appropriated for similar programs of the Department of
Health, Education, and Welfare.

(b) There are authorized to Iw appropriated $26,000,000 during fiscal year
10T9; and, such SUIllS thereafter as may be necessary during eachcsubsequent
fiscal year in order to carrv out the purposes of this title.

TITLE III-RECORD KEEPING, INFORMATION' AVAILABIIJrry A:\'D
TE\IETABLES

SEC. 301. (a) The Secretary of the Interior is authortzedanddtrected. under
such rules and regulations as he may prescribe, to collect and maintain rr-cnrds
in a single, central location of all Indian child placements which are effect(;d after
the date of this Act which records shall show as to each such placenientthennme
and tribal affiliation of the child, the names and addresses of his natural pnrents
and the extended family member, if any, in whose care he may ha ve been left, tho
names aJ1l1 addresses of his adoptl ve parents, the names ,and addresses of his
natural siblings, and the names and locations of any tribal or non tribal public or
private agency which possess files or information concerning his placement. Such
records shall not ue open for inspection or copying pursuant ,to the Freedom of
Information Act (80 Stat. 381), as amended, but informa tion concerning It par
ticular child placement shall be made nvnilable in whole or in part, as uecessnrv
to an Indlnn child oyer the age of eighteen for the purpose of identifying thocourt
which entered his final placement decree and furnishing such court with the In
forma tlon specified in sertion 104 or to the adoptive parent or foster paren t of an
Indian child 01' to an Indian tribe for the purpose of assisting in theenrollinenlof
sairl Indian child in the tribe of which he is eligible for msmbershlpand for de
termining any rights or benefits associated with such membership. Thereeords
collected hy the Secretary pursuant to this Section shall be privileged and confi
dential and shall be used only for the specific purposes set forth in-the Act; .

(b) A copy of any order of any nontrihal public or prtvntangencrwhtcb
effects the placement of an Indian chile! within the coverage offhls Act shall
hI' filet! with the Secret'an' of the Interior hy mailing a certified cop~' of said
order within ten davs from the date such order is issued. In addition, such public
01' prl vnte agency shall file with the Secretary of the Interior any further infor
mation which the Secrvtary may require by regulations in order to fulfill his
record keeping functions under this Act.

SEC'. 302. (a) The Secretary is authorized to perform any and all acts and to
make rules and regulations as may be necessary and propel' for the purpose of
carrying ont the provisions of this Act.

(h) (1) Within six months from the date of this Act. the Secretnrv shall
consult with Indian trihes, Indian organizations. and Indian Interest agencies
in the consideration anrl formation of rules and regulations to implement the
provisions of this Act.

(2) Within seven months from the <late of enactment of this Act. the Sec
retary shall present. the proposed rules and regulations to the Select Com
mlttor- on Iudian Affairs of the United States Senate and the Commlt teeon
Interior and Insular Affairs of the United States Honse of Represeutnttves,
respect!veIy. ' _. ,

(3) 'Yithin eight mouths from the date of, ounctmcnt of this Act, the
Spcr{'tll1'~' xhnll publish proposed rules andi'e~ulatiujl;'"hitlie 'I"ederal
Regi"ter for the purpose of receiving commentsYrom interested pa rtips.

(-!) Within ten months from the date of enactment of this A"t, the
Se('rl'tal)" shnll promulgntc rules and regulntinns to, implement the pro-
vlstons of this Act. .

(c) The Sprretm'~- is authorizerl to revise nnrl nnu-nd anyrulesHnd rpl(ul:1
tlons proniulgu ted pursuant to this "ectirm: Proride«, Thill' lli'iorto nnv revixlou
or amendment fo such rules (II' reznlntions. the Secrpt'mT 'shall·jn'pscllt the
proposed ro vislon Or amendment to tllP Select Committee ein,Indian·Affair" of
the l'nitpd Stat£.'s Renal'£.' aud the Committee on Interior aljd I"ni;111nr i\ffitir"
of the T'nttod Rtates Houso of Itopresentnt lve«, respect i velv. and sluiu. 'to' the
extent practicable. consult. with the tribe". orgauiznttons, and agencies specified

J
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in subsection (b) (1) of this section, and shall publish any proposed revisions
i1t the Federal Hegister not less than sixty days prior to the effective date of
srtch rules and regulations in order to provide adequate notice to, and receive
comments from. other interested pnrties.

TITLE IY-PLACE:\IEXT PHEVENTION STUDY

SEC. 401. (a) It is the sense of Congress that the absence of locally con
venient dnv school" contributes to the brenkup of Indian families and denies
Indian children the equal protection of the lnw.

(b) The Secretary is authorlzed and directed to prepare and to submit to
the Select Committee on Indian Aff'airs of the United States Senate and the
Committee on Interior and Insular Affairs and Committee on Ellucation and
Labor of th? United "tates House of Hppresplltath·es. resnectivelv, within one
year from the elate of enactment of this Act. a plan, including a cost analysis
stntement, for the provtslon to Intllnn children of schools located near the students
horne. In developing this plan. tho Recretar~' shall glve priority to the need for
educational facilities for children ill the elementnrv grades.
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PUHl'OSt~

S. 1214-, the Indian child 'Vdfare hill of 1977 is a multipurpose
piece of ]pgislation. Title I is (lpsignerl to clarify who has jurisdiction
over Indian child placements and establish standards for child place
ment proceedings which will insure that Indian parents will be ac
corded a fail' hearing when child placement is at issue. "'hen foster
home and adoptive placement of all Indian child becomes necessary,
the bill provides that a preference should be gi ven to the child's ex
tended family and if such pluccrneut is not facilitated to Indian homes
and institutions. The bill states 1hat it is the duty of the U.S. Govern
ment to 'proted the special relationship which exists between an In
dian child and his tribe. In order to protect this unique relationship
and to insure that It previously placed Indian chile} is accorded those
benefits which he may receive as a tribal member, the bill requires
that all nontribal public or private agencies shall make available, upon
request by a previously placed 1ndian child over the age of 18, all in
formation whic-h he needs to estnhlish enrollment and obtain those
benefits to which Ill' is entitled as a tribal member. Finally, the legisla
tion requires all states, the Fnitcd States and federally recognized
tribal gO\,(,l"lIllI('nts to accord full faith and credit to the laws of any
Indinntribc applicable to a, proceeding under this act and to any tribal
court orders r~lating to the custody of a child who is the subject of
such a proceeding, .

Title II authorizes the Secl'dary of the Interior to make grants di
rectly to Indian tribes and organizations for the purpose of establish-

S. Rept. 95-5,97 0--2



10

ing Indian family development programs both on and off the res~r.va,

tion. These program funds may be used for such purposes as hiring
child welfare staffs, construction of child welfare facilIties, providing
~o\lnse1ing and legal representa~ion to Indian children a.nd f~unilies
involved in a placement proceeding and developing and licensing In-
dian foster and adoptive homes. , ' -: ',.

Title III authorizes and directs the Secretary of the Intcrior to
collect and maintain records of all Indian childplacements from the
enactment of this act forward and provides the timetables for imple
mentation of this bill.
. Title IV requires the Secretary of In~el'ior to do astt~~l:y of the

impact that the absence of locally convenient day schoolfaclhtIf~has
on Indian children. A large number of Indian children are forced to
leave their family homes and reside in boarding school.facilities many
miles from home because the law requires them to attend school ,and
no local program is available. Title IV requires the Secretary to re
port on the number of Indian children affected in this way and provide
a plan for redial action in this area.

SUIIDIARY OF ~fAJOR PROVlSIOXS

This legislation will, for the first time, establish legislative stand
ards to govern the placement of Indian children in foster or adoptive
care settings. The act establishes an order of preferences-to beaccor<;led
Indian children in placing them in foster care or adoptive. settings,
specifically, first preference to be accorded members of thochild'sex
tended family, then to Indian homes on reservations wllcr~ the .child
may reside, or to tribally licensed homes. The act provides that tribes
may alter this statutory order of preference by enacting ordinances
of their own establishing alternative preference orders.

The act statutorily defines the respective jurisdiction of State and
tribal governments in matters relating to child placements. To the
extent the act provides for jurisdictional division between States and
tribes, it is declarative of law as developed by judicial decision. How
ever, there are new provisions too. The act provides that tribes may
request transfers of placement cases from State to tribal courts and
that in the absence of good cause to the contrary such transfers shall
be ordered; it authorizes tribes presently under State civil and crim
inal jurisdiction by virtue of Federal Ia w to apply to the Secretary of
Interior for return of jurisdiction over child placement matters to
the tribes (this includes tribes whose reservations have been disestab
lished or diminished by virtue of Federal law, 01' who are otherwise
under State jurisdiction, including tribes in Oklahoma); it authorizes
States and tribes to enter into mutual agreements regarding the care,
custody and jurisdiction oyer Indian children; -and itprovides for full
faith and credit to be accorded the laws and court orders of Indian
tribes relevant to child placement matters. '

The act also provides that tribes shall receive the Same .information
'regarding informal child placements for educational' programsoper
ated by non-governmental entities across state lines 61' outside reser
vation boundaries as is now provided to States who-nrc-members of
the Interstate Compact on the Placement of Children.Htcstablishes
procedural safeguards for parents or extended family members in
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chi!d placement proc~edingsby nontribal p~bli.c or private agencies;
establishes a ngl1t of tribes to receive notification of placement pro
ceedings .m state or local courts and provides for a right of tribal
~ntenen~lOnl!1such proceedings, An Indian child who has been placed
in ,adoptn:e,. foster care or ?tl~er. setting is author-ized .upon attaining
the age of eighteen to obtain information regarcllllg Ins or her place
m~nt.a~ lIlay be needed to quali fy for enrollment in his or her tribe
of origm and. for other benefits and property rights to which he or
she may be entitled because of Indian status.

Title II of this a~t authorizes the Secretary of the Interior to make
l:?nl1~ts to Lndian tribes and Lndiun organizations to carry out Indian
family development programs. Some of the programs for which fund
mg IS authorized by this legisbtiol! are already provided either uy
t!le InA 01' the In,clIan ~Iealth ~er\:I~e, but other program authoriza
tions are n~w. Of particular significance are the authorizations of
~rants t?tr.l~es and Indian orgauizations to provide legal representa
tlOl.l to f~I~lhes involved in ch~ld placement proceedings, the authori
~atlOn ~f fU~lds for the establishment of tribal licensing procedures
for Indian foster- care homes. and the authorization of funds to aid
il~ the support. of Indian children placed in the adoptive 01' foster care
of extellC~ed family members. The authorization of the Secretary of
the Interior to make grants to Indian organizations to carry out fam
Ily ~leYelopment programs in oil-reservation settings is also new.

TItle III of the act authorizes and directs the Secretary of the
Interior to collect and maintain ~'eeord~ relating to future aeloptiye
and foster care placements of Indian children. These records arc con
fidential and exempt from the application of the Freedom of Iufor
matiou Act. Thcs~ re~01'ds win. enable Congress and the Executive to
monitor the application of this act and also provide an alternative
system for the Secretary to assist in the establishment of Indian
eligibility for tribal enrollment and qualification for other benefits
and property rights when such children reach the l\O'e of 18.
. Finally. tltle IV directs the Secretary to conlluet a study on the
1I111?1~C~ which results from a ,lack of locally convenient day school
facilities and file a report to Congress which shall contain a plan fOI'
remediation of the problem.

BAGli:GROUND

As early as 1978, the Senate Committee on Interior, Subcommittee
on Irulinn Affairs: began to receive reports that an alarmingly high
perc'pntagc of Indian children were being separated from their natural
parents through the actions of nontribal goyel'1llllent agencies. Studies
by the Association on American Indian Afln irs, State ",'Telfal'e oflices
and printc child welfare groups indicated that in some areas as high
as 2;') percent of all Indian children are being placed in institutions <H'
in foster- or adoptive homes, usua lly with non-Indian families. The
studies also indicated that such family breakups f'requcntly occur as
a result of' conditions which are temporary or remedial and where the
Indian people involved do not understand the nature of the lpgal
actions involved.

In 1974. the Senate Committee on Interior and Insular ~\ffail's, Sub
conunittcc on .Indinn Affairs hrId an oH'l'sight hearing on Indian
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child placement. At this time testimony was receiyedfromthead.~in
istration, Indian people, State representatives, .tribalIeaders, .medlcal
and psychiatric professionals and child welfare groups. 'I'heir state
ments served to solidify the above mentioned findings as well as to
point out that serious emotional problems ofLen occu;r'flsa.result .of
olacing Indian children in homes which do not reflect their special
cultural needs. I .

Two basic concepts surfaced at the hearings. First, Indian people
and child welfare experts stressed the need for adequately funded,
tribally controlled family development progran?s. which would func
tion at the local level and would be able to exhibit a deeper cultural
sensitivitv toward the Indian people they serve. Second, Indian tribal
leaders l)ointed out that Indian tribes wer.e recognized as by the
United States as sovereism zovernmental units and as such the final
decision makinz powers in l~:eas as basic as child welfare should rest
within the relm"'of tribal jurisc~iction.. .'. . ' .

Task Force IV of the American Indian Policy Review Commission
addressed the issue of Indian child placement. Its findings supported
the comments made by child welfare experts and India,n people at
the 1974 oversight hearings. The Task Force l:ecollimenatl~msstressed
the two points previously stated in the oversight t~'anscr~pts: return
total jurisdiction over child welfare matters .1llvolnng~hlldren.fr~m
reservation areas when a tribe expresses a desire to exercisesuch ]un~

diction and provide adequate financial assistance to tnbes .and orgarn
zations to allow them to establish Indian controlled family develop
ment programs at the local level. In discussing the.issue and clefending
its recommendations the Task Force pointed to the lack of cultural
sensitivitv on the part of Federal. State and local agencies and to their
pOOl' record for returning Indian. childrel~ to the~r natnr!ll parents.,

The Final Report of the American IIH~Hlll Pol~cy Renew Commis
sion includes a number of recommendations which are addressed ll1

S. 1214. It calls for exclusive jurisdiction over the welfar« of those
Indian children who are domiciled on an Indian reservation. The re
po;,t indicates that numerous court decisions have affirmed the tribe's
right to exercise j11l'i~dietion in these ~reas. but.Stat~s that at this
time many State officials are not honorinz the tribes nght to act ex
clusively. 'Finally the report calls for the tribe, rig!lt to]~otice ancli,n
tervention in any nontribul placement proceedinginvolvingoneof Its
juvenile members. . .'. '."'. .

On August 4. 1977. the Senate Select Committee on Ind~anAtt:alrs
held an open public hearing on S. 1214. Testimony was.again received
from the Administration. Indian tribes and organizationsa-childwcl
fare specialists and church groups. The statem~ntspi'e$e~tedby these
individuals pointed out that the problems which w<>oredlscussed al~d

documented in 1974 still have not been solved, Iridian 'people 'aga~n

called for tribal jurisdiction in Indian chil~ placement matte,rs .and
requested consrressionnl support in the way of increased appropr~at~ons

for child welfare sen-ices. Thev requested that these appropriations
he made directly available to the tribes to reduce 1lI111eCessary over
head costs and stressed the fact that adequate fundingwouldhave a
major impact on improving' the ~ituation. ~rib~l \V:itn(>s~esi.nclicated
that some tribes such as the QUlnault Nahan 1I1 'Yashll1gton, have

J
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begun work in this area an~l have been ~xtremely successful. ,Quinault
and others have shown major increases in the number of available In
dian foster and adoptive homes and they have greatly decreased the
number of children nO\'y in placement by as much as 40 percent.

LEGISLATIVE IhsTORY

8.1214 was introduced on April 1, 1977, sponsored by Senator .Iumes
Abourezk and cosponsored by ~3enator Hubert Humphrey and Sena-
~~~lli~~. " ~_'

Senator Abourezk sponsored a similar proposaI, t::l ••3/ 1/ , III the 9~th
Congress which was referred to the Senate Committee on Interior
undInsnlar Affairs and later referred to the Subcommittee on Indian
Affairs where no action was taken on it. __ '

Hcarinzs on S.1214 were held on August 4,19/1, before this com
mittee. R~presentatives from the, Nationa I Congress on A~nel'lcan !n
dians the National Tribal Chairman's ASSOCIatIOn, various Indian
tribe;, the American Civil Liberties Unio~l. the Arncrican Aca(~emy.of
Child Psychiatry, and the Friends Comnllt~eeon Nat ionul Legislation
testified in support of S. 1214. Representatives of the Church of .~esus
Christ of Latter-Day Saint>' opposed certain aspects of the pn.vate
placement section of the bill which han been addressed by committee
amendment, The Department of Int,rnor an~l the. Department of
Health, 'Education. and Wclfnre, while agreeing WIth t~le concepts
of S. 1214 suggested that S. 1D28, a national child welfare ~)lll proposed
lrv the administration obviated the need for separat~ legislation.
'The committee has taken the position that, S. 1928 l~ not designed to

address the specific needs of Indian peop}e 1I1 the child welfare area.
Because of the extreme poverty which eXls.ts on 1;'e>'ervat1On .areas H~HI
the unique Indian cu1tur~1 differences, In~ha~ children r~qlllre sprc~al
types of programs. Indian tribes have I.)1(1Ieated.a rleslr~ to plav a
major role in these areas, but they requ~re .tecl~l1lcal assistance and
adequate funding if they are to do an e!iechve ]o,b. S. 1928. does ,not
contain bas~c.Indianp.rovisions such as chr.ect funding t~ I,nrhan, tnb~s
and recognition of tribal C?u:ts.. E:'rl~ WIth such provlsIOn~ S. _19~8
still fails to address the baSIC jurisdictional and pla~emen~ prefer en.ce
problems which are basic clements of S. 1214. It IS a different bill
designed for a different purpose.

CO)Il\tlTTEE HECO)IlIIENIMTlOK AND TABULATION OF VOTES

The Senate Select Committee on Indian Affairs, in open business
session on October 28, 1977, by majority vote of a quorullI pre.sent
recommends that the Senate pass S. 1214 if amended as described
herein.

CD:lIllIl'l'TJ;~ .\..)IENDUENTS

For general purposes of roorsranization aI.HI clarity, the committee
amended the. bill by way of substitution. LIsted below arc the ,slJn~
larities and dissimilarities section bv section between the conumttec's
suhstituteamendmellt and th(' original prin~ecl ,versi.on of S. 1,214. A
detailed rliscussioni.of the significant changes IS glYen 1I1 the sectIon-by-
section analysis. .

': .
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S.1214

Section 1 is similar to Section 1 of the original version.
Section 2 is similar to Section 2 of the original version.
Section 3 is similar to Section 3 of the original version.
Section 4: is similar to Section 4: of the original version.except that: .

(g) has been added to clearly define "reservation".
(h) is similar to Section 4: (g) of the original version.
(i) is similar to Section 4 (h) of the origial version.
(j) is similar to Section 4: (i ) of the original version.

TITI,E I-CIULD PLACElIIENT JURISDICTIOX AND STANDARDS'

Section 101 :
(a) is similar to Section 102 (a) of the original version.
(b) is similar to Section 102 (b) of the original version.
(c) is similar to Section 102 (c) of the original version, but has

been widened to address the issue of failed adoptions.
(d) is similar to Section 102 (d) of the original version, but

eliminates the original provision making a mandatory require
ment that child and parent be accorded separate counsel.

(e) has been added to clearly address the issue of notification
rights in such situations as juvenile delinquency and other tem
porary or foster placements.

Section 102:
(a) is similar to Section 101(a) of the original version.
(b) is similar to Section 101 (b) ofthe original version.
(c) is similar to Section 101 (c) of the original version.
(d) has been added to clarify the notification procedures in

event of a temporary placement or removal., ",' ",,'
(e) has been added to clarify the residency status of an Indian

child.
(f) has been added to set forth in part the element or; elements

of an Indian child's significant contacts relationship with an In-
dian tribe. , ,"

(g) is similar to Section 101 (e) of the original version,
(h) is similar to Section 101 (d) of the original version;
(i) has been added to allow tribes to reassume jurisdiction over

child welfare matters.
(j) has been added to authorize states and Indian tribes to

enter into mutual agreements on jurisdictional issues.
(k) has been added to limit any changes in 'jurisdiction over

child welfare matters to those expressly providedfor in this Act.
Section 103:

(a) is similar to Section 100 (a) of the original version.
(h) is similar to Section 103 (h) of the original version.
(c) has been added to require an adequate record keeping of

compliance with the order of placement preferences. " " '
(d) is similar to Section 103 (c) of the original version.' ,

Section 104 is similar to hut more limited than Section 104- of the
original version. '

Section 105 is similar to Section 105 of the original version.

j
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TITLE II-INDIAN FAIIIILY DEVELOPMENT

Secti~ns 201, 202, and 203 have been entirel ' .
pOSIes of clarity rrom Sections 201, 202 203 and2~~or(~adI)zedftflO1 p~r
Ina version, ' " ,0 ie Ol'lg-

TITLE III-'-'-R " - ; _
ECOIID KEEPI.l\G, IN FORlIIATION AVAILABILITY, AXD TIlIlETABLES

Section 301 :

(a) is similar to Section 204 (c) of the original version
• <T ~ b), has been added to require all nontribal ublic o~. ..,
~~~h~l~:~~d:,~~:;'lye~~efl~sslal'Yt'~!ldian child placeI~ent info1'~~:~~i~tI~

S ti 30 e 11 enol'.ecnon 2:

~ a) is similm: to Sec~ion205 (a) of the original version
}b) ~s similar to Section 205 (b) of the original version..
\ ,.} is similar to Section 205 (c) of the original version.

TITLE n'-PLACEJIENT PREVENTION STUDY

Section 401 :

I
(.a) I'hasI bfeen ad~ed to ,address the lack of local and convenient

c ay sc 100 s 01' Indian cllllllren.
. ~b) has been added to require a plan to be drawn up to rovide

I fo{ local and convenient day schools for Indian children p
.: t, s 101~ld ,be n<;>ted .that the provisions of section 20:1: (.;) of th

Ol~g111al version directing a. 10·year review of all Indian cJ:ild )laee~
ments, 11l,Id authol'lzmg secretarial proceedings in Federal 11
bC,e!~ e1~t1rcl.r: deleted. Also, (he provisions ~f section 204 (L)Iof l~re
origina nn:i!o!1 allth~rizing the Secretary to operate or III k <T ~~
01' eontr~Lcts WIth Indian tribes or oraanizatiollS to " id al e 1"">1r~n s
resentahon 1 b l ,I""> PIOI I e ega. Iep
20') f'tJ lave, ee1~ merge,c 111to,the provisions of sections 201 and

.~ 0 ,le conumttea's substitute bill, to limit such activitv to <rr~nts
t,~ In:lJ~!1 tl'l~)(,s l~ild org~nizaiions.. Further, a significanE red~cti01'1
.l :lll~PI.~xIIbJn.atcly $12 .n111~lOn) I~I first year atullOrization levels is
ac uev er J the conlllllttec'S substitute bill.

SECTLON-BY-SECl'IOX AXALYSIS

/Sectionl-Short title

Section 2-Findings

The intent ofthis section is clear.

Section J-Declm'ation of policy

TIle intent of this section is clear.
Section. J,·-Dcfinitio1!8

, '''I'I,dJ8cctioIi8 (a), (b), (c), and (d) .-The intent of these subsections
IS c cal'. ' . "

Subsection: (o).-:-The, dcfin ition of "tribal court" is written to in
c] ude ,arlnunlstr~t~ve tribunals, This is intended to include tribally
es~abhsllPd udministrativ., boards, commissions or other alternative
tl'~tml l~lc~'Jlalll.snls which e,Xel'C'lsC' adj ndicatory powers or jurisdiction
0\ cr child welfare matters III the ramo of the tribe.
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Subsection (f).-The intent of the subsection is cl~~r;. ,. I d""
Subsection (q).-The definition of "reservatlOn'm~ludes n Ian

countrv as defined in title 18 United States qode, section 11.51 and,
for u;· oses of this Act. includes lands within former rese.lva~lons
whi~l h~Ye been disestablished by Federal. e1!a~tmentor"'I11ch have
been judicially determined to have b~en diminishedbv an flllo~~nri~~
or opening statute. The purpose of this definition IS tomclude w~U
tho provision of this act trihos within the Sta,te of O!dahon~n sonj! ?~
whose resenations may have bern totally (hEestabh~I.1Cd.. ,I~ w,e ,:I~
tribes such as the Sisseton-\Yahpeton 01' the Rosebud SIO~r~ "hosehlae\~C
orvations have recently been found by Federal court decU:H,ons;o , .
heen diminished bv virtue of Federal aJlo!lr~e~lt and opening ~tat~l,t~s
enacted at the turn of Ow century. The dofinit ion .states that the tUll-,
torv to which the t riba l nut horitv will be rpcoglllzed t.o exter~dllln,d~l,
this act extends to the last boundaries of the l'esenatlOn wlrc

I, "'~le
rccoznized immediately prior to the act which caused t!l~ (llTIIl ,. 1
ment or disestablislllnrnt of said l'esprvation. The deiillltIon a ~o :J~
dudes lands held by Alaska Native villages under the Alaska ;\atne
Claims t'ett lcment Act (81) Stat. 688).. . ",. 1 1 t

Subsection (11).-Tlw definition ?f "clnl.d placement IS mtrnc.ec ',0

include proceedings against juveniles wln,ch n:my l~ad to foster. calc
and proceedings azainst status offenders, i.e., ]llvenll~s \,,110 hav e not,
~ommitted an~ act which would be a crimin~l ac~ If they were .an
adult. such as truancy. It shall also include juveniles charged ":~t~l
minor misdemeanant behavior who \You)(~ ?e covered by th: prolu.Jl-.
tions against incarcerat~on in secure facllIhes.by th~ .JuYe~]I('.Jll~lce
and Delinquent. Prevention Act of 1974 (PnblIe ~'ll;" 93"-4,~.l.~IU.,-.C~
5601 et. seq.): It IS not lJltendee~ that, the defimtlOnof ~lllld p~~ce
ment " in this subsection apply to ]uYe.mles who have committed serious
offenses which are a threat to the public. . ,

Subsection (i) and (:i) .-The intent of these subsections is clear.

TITI,E I-CHILD PLACE;lIENT JURISDICTIOX AXD STANDARDS

Section 101
S'ubscetion (a).-The intent of this snbsection is clear.. .
Subsection. (b).-The intent of this subsectJOn ls~opsta.bhsh stand

ards and guidelines to given the placement of Indian children when
the parents or extended family member oppose the Iass of custody,
The court, in considorinz whether to order a non:!ol~lJltary'placpment,
must determine on the basis of clear and convmcmg endepce' that
continued custody by the parent or other family m~mber \"111 result
in serious omotionnl or physical damage to the child. Further, the
physical and social conditions surrounding ~nch custody a,rd? beey~l
uatcd in the context of the prcvailing social and cultural ~t,all(Jalds
of till' Tndinn community. Indian cornmunity standards regal'(lmgen~o
tionnllv or physically harmful oond itions for ~ child may be Slglll~
cantlv difl'ercnt. and assumption subject to the Judgment of the COlli t.

8u'7l81'cfion (c) .-The intent of this ~ubseetion.isclear. ,
Subsl'etion ((l).--The intent of this subsect ion IS to «stablish the

minimum permissible procedural safpgnarcls to be affOJ:decl parents an.d
children in child placement proceedings before nontribal ~on.rt,s. It IS

not the intent of this subsection to in any way wnive or diminish the
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procedural safeguards which would otherwise be applicable under the
laws governing such courts.

Subsection (e) .-The intent of this subsection is clear.
Section 102

Subsection (a).-Except for the provision regarding temporary
removal of an Indian child in circumstances in which there is a serious
Hn~l immediate threat to the emotional or physical well being of said
child, the intent of this subsection is clear. The exclusive jurisdiction
of the tribe is well founded in the law, Fisher Y. District Court, 424
U.S.C. 382 (ID76). The provision regarding temporary rernova.l must
be read in conjunction with (1) the last sentence in this subsection
providing for continued exclusive jurisdiction of the tribe even where
the child is removed beyond tho boundaries of the reservation, and
(2) the provision of subsection (d) which requires immediate notifica
tion to the chief executive officer of the tribe or his designate, utiliza
tion of tri bally operated or liCCIlS3d placement facilities, and requires
a proceeding in tribal court within 72 hours of such removal unless
the child is returned.

Subsection (b).-The provisions of this subsection are also declara
tive of existing law which excludes Indians within federally recog-
nized reservations from theapplication of State laws. .

Subsection (c).-The intent of this subsection is clear. The provi
sions are new to the law and establish the right of a tribe to par
ticipate in proceedings in State courts involving placement of a child
who has significant contacts with said tribe, and also authorizes such
tribe to seek transfer of jurisdiction to its own courts.

Subsection (d) and (e).-TlHo intent of these subsections is clear.
, Subsection (f) .-The intent of this subsection is to supply guide

Iines to courts in determining the application of the jurisdictional pro
visions of subsection (c). The "significant contact" test coupled with
the "good cause for refusal" provisions of subsection (c) are designed
to prqvide State courts with a degree of flexibility in determining the
disposition ofa placement proceeding involving an Indian child.

Subsection (g).-The provisions of this subsection require notifica
tion to the tribe or tribes with which an Indian child has significant
contacts. It is very possible for a child to have significant contacts with
more than one tribe. .In such a case, notice must be given to each of
the tribes with which the child has such contacts, and each such tribe
shall be entitled to the rights of intervention provided for in this act.

Subsection. (h).-This section requires those programs which re
move Indian children from reservation area and place them in private
homes located in other jurisdictional areas as an incident to their
.attendance in schooJ, and which are-not educational exemptions under
article 'II (d) of the Interstate Compact on the Placement of Chil
dren, to provide the Chief Executive Officer of the tribe occupying the
reservation from which said Indian child is removed with the informa
tion specified in Hegulation II of the Interstate Compact on the Place-

" ment of Children (a copy of which is printed in the appendix of this
report). In the event that a question arises as to who is the Chief
Executive Officer of a given reservation the information shall be pro
vided to the person who the Secretary of the Interior or his representa-

, tive certifies to be the Chief Executive Officer. The intent of this sec-

S. Rept, 95-597 0--3
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Section 203
Subsections (a) and (b).-The intent of these subsections is clear.

TITLE III'--RECORDKEEPING, INFORj)IATION AVAILABILITY, AND TIMETABLES

Section 301
Subsection. (a) .-This subsection authorizes and directs the Secre

tary ~f the Interior to collect and maintain records relating to future
adoptive and foster care placements of Indian children. These records
are to be confidential and exempt from the application of the Freedom
o.flnformati~mAct. Such records wi ll enable Congress and the Execu
tive to ,momtor the application of this act and also provide an
alternative system for the Secretary to assist in the establishment of
Indian eligibility for tribal cmoliment and qualification for other
benefits and property rights when such children reach the age of 18.

Subsection.'! (b ) and (c).-The intent of these subsections is clear.

'TITLE IV-PLACEj)!l,NT PID;VENTION STUDY

. [By fiscal years, In millIons of dollars]
Authorization levels:1979 26.0

1980 30.7
1981 ~ 39. 7
1982 - 50.2
1983 62.0

Projected total. outlays :11979 - 6.4

i~~~ ============~================================================~~:g1982 ~~ 46.8
1983 ~ , 55. 2

1 Outlays assume authorlzation levels nrc fully funded.

Section 401
Subsections (a) and (b) .-The intent of these subsections is clear. It

is the expectation of the committee that the Secretarv of the Interior
or, his representative will work directly with the staffs of the appro
ptiato Senate and House committees to determine the particulars of
said plan and its report form.

COST AND BUDGETARY CONSIDERATIONS

The cost estimate for S. 1214 as provided by the Congressional
Budget Officeis outlined below:

CONGRESSIONAl, B1.'D0101' OFFICE-COST ESTIMATE

1. Bill number: S. 1214.
2. Bill title: Indian Child 'Welfare Act of 1977.
;~. Bill status: As reported by the Senate Select Committee on In

dian Affairs, October 28,1977. .
4. Bill purpose: The purpose of this bill is to establish standards for

placement, of Indian children in -foster or adoptive homes and au
thorizes grants to Indian tribes and Indian organizations for the
est~bli~lm?-ent a~ld operation of Indian family development centers.
ThIS bill IS subject to subsequent appropriation action.

5. Cost estimate:

Section 1301
Subsection.'! (a), (b), and (c).-The intent of these subsections is

clear. '

Section 1302
Subsections (a) and ( b).-The intent of these subsections is clear.

TITLE II-INDIAN FAMILY DEVELOPMEXT

tion is to exempt placements under these programs from the applica
tion of all other provisions of this act except those eXl?lICltly provided
for in this subsection.

Subsection (i).-The intent of this subsection isclear..This sub-
section affects existing statut~rJ: l~w ~n ~h!!'t It authorrzes tribeswhich
have been placed under the CIVIl jurisdiction ofa state,hythe act:of •.•1·.·.'.'.·

August 15, 1953 (67.S.ta~. 5.88~ 0.1' any other Federal'act2.nd,:r-:Yh~cll .'
a state has assumed civil jurisdiction, to reassl~me th.e,same]1UlschctlOn
over child welfare matters as any other Indlantnbenotaffee.tecl~y
such acts possesses. The provisions of this section includetnbes in J
Oklahoma. . ' ~

Subsection. (j).-The intent of this subsection ,IS to gwe to states
and tribes the 'broadest possible latitude in the ~~,pes of agreem~nts
they may enter into. ~t .is the intent of this sub~ectlOntofree the: tribes
and states from the rigid roquiremcnts of Public ~~aw 83-280 (67 Stat.
588) as amended by title. IV. of the Act of April 11, H)68 (82 Stat.
78), (Scc, Kcnnerly v. District COUl't, 400 tr.s. 423 (1971). The l~n- J
guage authorizing tribes and states to enter m.to.a~reemcnts'regardI.ng
transfer of jurisdiction on a ease by ea?e baSIS IS Hlten~ecl; to.p~ovlde
a sound legal basis for tribes to auth.onze trans~e~s o!Jlll'1Sd.wtlOuof
specific offenders to states for eustodial or .rehabIlItatIve ser,:,wes. The
legal authority of tribes and states ~o e~lter into such cooperative ~gr~e
merits is legally questiOl~able at this time. (See, Blaokuiol] v, District
COIlTt.158 Mont. 523 (1912). .

Subsection. (k).-The intent of this subsection IS clear.

Section. 103
Subsections (a), (b), (c), and (d).-The intent of these subsec-

tions is clear.
Section 104

This section has been amended to provide that the child shall have
a right to learn the tribal affiliation of his parent or paren~s ~nd.such
other information as may be necessary to protect the child s !Ights
flowing from. the tribal l:elationsh~p. As originally drafted, this sec-
tion automatIcally entItled the child to learn the actual names an.d
addresses of his natural parent or parents. It IS the m!ent of t~IS
section as amended to authorize the release of only such information
as is necessary to establish the child's rights as an Indian person; Upon
a proper showing to a court that knowledge of the names and addresses
of his or her natural parent or parents IS needed, .o~lly then. shall .the
child be entitled to the information under the provisionof tlllssectlOU.

Section 105
The intent of this section is clear.
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tural. i?entity, the p~~vision of these comments does not change the
Administration's position on this bill.

Subsection (c) of section 4 of S. 1214 contains a definition of the
term "Indla~l tribe' which does not restrict the term to federally rec
ognized Ir~chan tribes, However, section 4 (b) in the definition of the
term .~'Inchan"(refers to "a federally recognized Indian tribe, so de-
fined in subsection (c) hereof". .

The term ~'Incliar; child" whihc is used throughout the bill, is not
defined and It could b.e c~nst]:u~d to mean any child of an "Indian".
whetl;er or. not the child IS eligible for enrollment in the tribe. Thus
the ,bIll could affect, many children who are not now considered to be
Ind~ans. Subsection 4 (d) defines ~'IndiaI: organization" and appears
thereby to include any Indian business within the definition of an Iri
dian tribe set out m subsection 4: (c).

E!ectl~n ~ (f) defi~es the ten;,] "nontribal public or private agency".
TI.llS term includes any court'. Language should be added to exempt
tribal courts.

Section 4(j) defines "ex.tended family member" so as to include a
val'le~y of relatlv~s. It IS unclear whether the relatives therein
described are relatives of the parent or of the child. The extended
fanllly member ISnot required to be an Indian to be eligible for prefer
ence I~ custody proceedings,

Section ~01 (b) ;,equir:es clear and convincing evidence from "pro
fcssionnl witnesses . TIllS should be changed to "expert witnesses".

Seet~on,,101(e) of S. 1214 refers to "placement by any nontribal
auth?l'lty . It IS not clear whether the parents of an Indian child are
considered to be ,"nontJ;ibal authority". It doesn't appear to be the
intent of the section to include them in that term but on its face' the
language IS unclear. "
. Subsection 102(e) is somewhat ambiguous since a child's domicile
IS gel:~ral1J:' ~e~~rmmed ~y the domicile of the father, We suggest the
term domicile be substituted for "resident" and that the subsection
be~lal'lfie~1 to cover the situation where a child's parents live apart.
, Subs~chon ~02(f)lS ~ncorrect when it refers to. preference standards
set out m. section 102, since the standards are set out in section 103.

In section 102(h) of S, 1214, regulation II of the Interstate Com
pact on the Placement of. Children is cite~. According to the version
~f the .compact WIth which we are working, the cite should be to
regulationIll, not-regulation II.

Section 102(j) ofS, 1214 states that "the provisions of title IV of
the act of AprI111, 1968 (82 stat, 78) shall not apply to or limit the
powe~ of States and tribes to enter into such agreements or com
~~cts . TIllS language l'l~fe~s t.o ~greements and eompacts which pro
\~lde,for the transfer of jurisdiction between the States and the tribes.
Section 404 of the act of April 11, 1968 (25 U.S.C. 1324 authorizes
~ny State t~ assume criminal and civil jurisdiction over Indians even
If the en~blmg act of the State prohibits such assumption. By stating
that sec,tIOn 404 of the act .of Ayril 11, ~968 d~sn't apply to the power
of the States, section 102 (J) Will essentially disallow those States with
enabl!ng ~cts prohibiting assumption of Ilidian civil jurisdiction from
entering into agreements or compacts in which anv such jurisdiction
would be assumed by a State. •

J•

.] .'

J AllIES L. BI,FilI.
Assistant Director for Budget Analysis.

EXECUTIVE COl\IlIIUNICATIONS ,,,_

The pertinent legislatiYC reports and communicafions~ec&ivf'dby
the committee from the Department of the Interior and the Depart
ment of Health, Education, and 'Welfare, setting forth Executive
agency recommendations relating to S. 1214 are set forth below:

Han. JAMES AnoUREzK,
(lhairman, Select Committee on Indian Affairs,
U.S. Senate, Washington, D.O.

DEAR MR. CUAIRilIAN: This responds to your request of 'October 7,
1977, for our views on the technical sufficiencv of S.1214, a bill to estab
lish standards for the placement of Indian children in foster 01' adop
tive homes, to prevent the breakup of Indian families, and forother
purposes. ' . ,'.

'Ve are pleased to be of assistance to you in your request for techni
cal advice for your marking-up of S. 1214. 'Ve are providing these
technical comments in response to that request. You will understand,
I am sure, that while we continue to believe that stability of Indian
family life should be fostered through the preservation of their cul-

The costs of this bill fall within budget function pOO.
6. Basis for estimate: The authorization level for fiscal year 1979

is as stated in S. 1214. That level assumed the building of 30 family
development centers at a cost of $610 thousand each as well as $7.1
million to cover costs of family development services such as legal
services and home repairs. The Bureau of Indian Affairs has indicated
that there are 150' eligible Indian tribes and Indian organizations
eligible for fnmilv deyclopment centers. Therefore, the nuthor-izntion
levels in the outyears assume that 30 new centers will be authorized
annually. In addition, it is assumed that each center will be operated
by 1;") l)rofessional arid support personnel in order to carry out the
provisions of this bill.

The building costs were inflated by the CBO projection for cost in-
creases in the i'f'sid('ntial building industry. The other expenses were
inflated by the CBO projection for increases in the CPI.

The spendout on the development center construction is spread over
three years, wlrile the spendout on the other services is 0\"('1' a two year
period. The fiscal year 1979 outlays are relatively low, reflecting a lag
time in starting up the program.

All outlavs associated with S. 1214 assume enactment of the bill by
.Ianuary 1978 with regulations and appropriations completed by Octo.
bel' 1. 1979.

7. Estimate comparison: None.
8. Previous CBO estimate : None.
9. Estimate prepared hy : Deborah Kalcevic.
10. Estimate approved by:
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Since the 1974 hearings, the Department has conducted and reported
on the findings of, a state-of-the-field survey of Indian child welfare
needs and service delivery. The survey examined the activities and
policies of 21 States, and tried as well to review the training and em
ployment opportunities for Indian professionals in child welfare.
~n reporting on the policy implications of its findings, that survey

pointed to several of the factors that remain of concern to members
of this committee as well as others interested in the field:

The need to support increased involvement by tribal govern
ments and' other Indian organizations in the planning and de
livery of child welfare-related services;

The need to encourage States to deliver services to Indians with
out discrimination and with respect for tribal culture;

The need. for trained Indian child welfare personnel:
The need to resolve jurisdictional confusion on terms that will

eliminate both the most serious gaps in service and the conflicts
between State, Federal, and tribal governments that leave too
many children without needed care;

The need to find ways to insure adequate funding for services;
The need to assure that insensitivity to tribal customs and cul

tures is not permitted to result in practices where the delivery of
services weaken rather than strengthen Indian family life.

Negotiations arc underway now with the National Tribal Chair
man's Association for a project that would explore the desirability of

STATEMENT OF NANQY AlIUDEI, DEPUTY ASSISTANT SECRETARY FOR
LEGISLATION/WELFARE, DEPARTlIfENT OF HEALTH, EDUCATION, AND
WELFARE

, Senator Abourezk, members of the committee, I am pleased to be
able to be here this morning to testify on the subject of Indian child
welfare, and your bill, S. 1214. ",Ve realize that your proposal does not
directly involve HE'V, and we appreciate your taking our views into
account.

Your request for testimony from the Department of Health, Educa
tion, and Welfare, came at a particularly timely moment. As you no
doubt know, the administration has recently undertaken a major re
view of foster care, adoptions, and other child welfare services, and
just last week a bill reflecting the results of that review, S. 1928, was in
troduced' by Senator Alan Cranston. Having your proposal before us,
S. 1214, has prompted some soul-searching with respect to that pro
posal, and a new look at our own initiatives from the perspective of
their value to Indian children in need of protective or other child
welfare services.

In my statement this morning, I would like to deal with two things.
First, for the committee's information, I would like to report on several
of the Department's activities with relevance to services for Indian
children, that were prompted in large part by hearings that this com
mittee conducted in 1974. And then I should like to take up the sub
ject of child welfare-particularly as it relates to S. 1214.

RECENT HEW ACTIVITIES RELATED TO INDIAN CHILD WELFARE SERVICES

FORREST .T. GERARD. ,

Aesistant Secretary [or Indian Affairs.

S. 12l4:-Indian Child Welfare Act (10/7 Rovision ) Suggested
Technical Amendments. . , '

1. Page 1. section 2. Delete "Reorganizing" and insert "Recogmz-
~~ . '

2. Page 4, section 4 (a). On line 7, delete "Secretary of Interior" and
insert. "Secretary of the Interior". " ~

3. Page 4, section 4 (b), (c), (d) and (e). Delete lines 8 thru 20 and
insert, the following:

(b) "Indian" means any .p~rson who. is a .mel'nber of, or
who is eligible for membership 111, an Iridian tnbe., . '

(e) "Indian tribe" means any Indi,an tribe, bayd, natI~m, ~r
other organized group or commu~llty of Indians which IS
recognized as eligIble for the speCIal p!'ograms ~nd services
provided by the Bureau of Indian Affairs to Indians because
of their status as Indians. The term mcludeseachA}a~ka
Native village listed in section 11(b) (1) of.the Alaska Native
Claims Settlement Act (85 Stat. 688,697). ' , -.', ."

(d) "Indian organization" means any /?iroup, aSSOCIatIOn,
partnership, corportion, or other legul entity o~v~ed or con
trolled (including control by a majority of eligible votes)
by Indians. . .' ,'. ,"

. (e) "Tribal court" means any cour~ or ndministrative tn
bunal exercising jurisdiction over child welfare matters on
behalf of an Indian tribe. The term includes any Courtof.
Indian Offenses established by the Secretary.

4. Page 5, section 4 (f). On line 3 delete "inchldin,lfailY c?urt,"and
insert, "including any court other than a tribual court. .. '". ,',

5. Page 5. section 4(g). On line 16 delete "term 'reservation shall
include"and insert "term includes". , ," "

6. Page 5, section 4(h). Delete lines 20 through 22 and insert-s-
(h) 'Child placement' means any public <?rprivat~ a~t~on

(whether voluntary or i~v?lunt~ry), including any judicial,
quasi-judicial, or administrative proceeding, order, or
action.

7Pao-es 5 and 6 section 4(h). On page 5, lines 23, 24, and 25 and
• 1:>, ' • 1 "( )" "(b)" "()" nd "(d)"on page 6, line 3, respectively, de ete a' , ,c, a

and in~ert"(1) "," (2) "," (3) ", and" (4)".

With respect to title II of S. 1214, the possibility ofa duplicity of
programs exists between programs presently bemg carried out or
authorized to be carried out by HEW, BIA, and HUD a!ld.programs
authorized by section 201 of the bill. An example O.£t~IS ISthe fact
that BIA is presently involved in Indian ,home I~lprbv~ment, an
aspect of the family development programs discussed 111 section 2010f
S. 1214. . 1 1

",Ye appreciate the opportunity to ~xpress our views Oll.t re tee 1-

nicnl sufficiencv of S. 1214. If you are m need of further assistance by
this Department, please feel free to contact us.

Sincerely,



amending the Social Security Act-to more effectively operate title
XX social services programs for Indians. That project is being funded
at more than a quarter of a million dollars, and is being conducted be
cause we believe that further documentation of the need for services is
of less importance at this point than the development of programmatic
alternatives.

At the same time, we are reviewing proposals for a technical assist
ance contract designed to aid the governing bodies of recognized
Indian groups in the development and implementation of tribal codes
and court procedures with relevance for child abuseandneglect,

In the current fiscal year, the Secretary has exercised hisautho~ity

to conduct research and demonstration projects on termsfhat, will
provide for a test of alternative methods to improve the ways in which
state agencies deliver social services to Indians. ',',

Similar efforts will focus specifically on the deliwry of child wel
fare services in Public Law 280 states, the design of day care stand
ards appropriate to Indian children living on reservations, and the
designation of reservations as State planning areas 'for purposes of
the title XX program. , " .' , , , '

All of these activities, including those that are still beingpllt. into
operation, are intended to reflect the Department's belief that Indian
child welfare services must be based not onlv on the best interests of
the and support for the family unit-however that may be defined
but also on a recognition of the need to involve Indians themselves, in
the provision of services. '

Child welfare initiatives
But individual projects, however sensitively designed cannot take

the place of support for an adequately financed, officially backed, on
going system to address the needs of children, and to support the
rights of their families.

As the Secretary pointed out in announcing the Department's recent
child welfare initiatives, none of those desirable features could be
said to characterize the present situation in child welfare, for children,
of whatever race or ethnic group. Until now, the Federal Government
has not done enough in the areas of foster care and adoption-provid
ing minimal support for the efforts of individuals throughout the
States who care about children, and who have been willing to fight the
battles against out-moded and sometimes conflicting laws.

The situation across the country is not a pretty one. Too many chil
dren have been taken from their homes when supportive and preventive
services might have allowed them to remain with their families. Those
children who have been appropriately placed in others' homes,may be
assigned to families too far away to make regular contact n possibility.
Too little has been done to work with natural parents after a, tempo
rary placement in foster care-thus almost ensuring that the children
will never be able to .come home. For many children, the decision
whether to return the children to their natural families, or,v;'hen' ap
propriate, free them for adoption, is not made in a -reasotrableamourit'
of time. Some children simply float in a kind of legal limbo because
their foster parents cannot afford to lose the financial support that
ends where legal adoption begins.

i
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We have learned that parents and. children alike have suffered from
the lack of adequll;te protection ~galllst the inappropriate removal of
children from their homes, against the sometimes uninformed deci
sions thatdeterrnins t~e placement outside their homes. and the nature
of thejudicial pr?ceedIng~that ,may determine the fate of children who
come into the orbit of the juvenile courts,
, ,Ve h~ve seen that there are too few trained workers available. too

littl« gUldtln~e for over-worked st~ff. and e~'en some perverse incentives
that would seem to encou.rag~ SOCIal ag-encH's to favor foster care over
more permanent, more clllld-iocused solutions.
. It '~'a~Tfor reasons such a~ th~s( ,that the administration proposed two

~,ee~" ago to reorganize this :\ arion's system of child welfare services
m ways that would provide more adequate funding and a better-inte
grated, more rational app~'onch t,o the kinds of problems that have
plagued the families of children III need of teml)orarv or permanent
care. " '

;Everything~ve' found i~ relation to child welfare services could be
s,~~ld about servrces for Indian chjldn'n~andmore. This committee has
Jemarked on t,he 11lgher-than-J1l)rmal rate of foster care and other
placement outsld~ the horne experienced by Indian children, the serv
IceJ. that aFe ~ro':Ided I~l culturally insensitiyc ways, the placement of

~I. Ia,n cllJldJeJ~ III settings that do. not meet their special needs, the

rfaldl? Ie of public ,PolICIes to reroglllze the unique character of many
n Ian families' Iivss,
Thus, while we recognize the concerns which have prompted yon to

prol?ose a. separate. program ~xclusivel,Y devoted to the provision of
Indian child welfare ser:,Ices, It JS precisely because we also recognize
the need for a better serVIce. system for all chilrlron .that we would mae
Ytau to consider, together WIth us, how we might make that larzer s,,~-
em serve their needs. b • J •

A~ 'I mentioned earlier i~l my remarks, your request for adminis
tration testJm~ny was a tirnelv one. It has caused us to consider
whether the bIll. that we sent vnp to Congress, as drafted. would
res~ol1,d.to the kinds of concerns that. this committee. and S. 1214.

,haH raised. Yon will perhn p, not be Hlrpriserl to learn that we
found some. gaps that had no! been so apparent before. However.
we now belicvs that we may Ill' able to accomplish some of what
yon would want to see achieved.

We will wan!, t.o be careful not to further duplicate either funding
sources or administrative structures. but we think it may be possible
to helpI!lchan children through S, 1928.

The bill that we sent uP,to Congress would. for example:
State a clearer test for involuntary removal of children from their

families:
Create financial incentives (ill the form of extra child welfare

funds) to: '
Provide due process protections for child, birth parents and

foster parents; , ,
Provide services that would enable children to remain home or

to return home;
Call for a one-time review of all children in foster care for

6mon~hs;

s.Rept: 95...597 0-"-,4
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Create in each State an information system that will aid in
case management and provide on-going oversight of children
placed outside their homes; - .

Establish a new program of federally supported adoption subsidies
to enable children with special needs to be adopted;

Create financial disincentives for the inappropriate use of foster
care as a "holding action" for children.

Many of these provisions are not so wry different from the pro
visions set out in S. 1214, particularly in title I. which speaks most
directly to matters surrounding the procedures that have led in the
past. to the arbitrary and sometimes inappropriate removal of
children from their homes. But we believe .that in S. 1928 we have a
suitable vehicle for serving the needs of Indian children as well as
the needs of others.

"\Ve may have to make some changes in our proposal, but with
changes, what we hope will be a more adequately funded, more compre
hensive system of child welfare services will also be more responsive
to the needs of Indian children. .,'

I don't have any legislative language with me to propose this
morning; we have not settled on any details. But we would like to
work together with the staff of this committee and individuals whom
you might recommend to try and meet some of your most serious
concerns within the context of S. 1928. For example:

"\Ve share your objectives concerning the need f9r;better safe
guards and procedures to protect Indian children and fh~ir families,
To provide those safeguards we might consider conf;orming language
in the administration's bill that would take into account the role of
tribal courts and tribal governments in the procedures thatsurround
the placement of children outside their natural homes.

And, we are persuaded that the moneys available for child welfare
services have in the past been uncertain, with gaps resulting from
the Federal, State, and county systems. ,,\Ye believe wccould.j-ethink
that as well so that. where appropriate, the new moneys that will '
become available under the administration's proposal would alsobe
come available for Indian children.

We intend to work closely with the BIA and the staff: of this
committee to determine what changes in S. 1\)28 might be needed
to assure the full participation of, and safeguards for, Indians, under
the administration's proposal.

"\Vith my testimony this morning, I am submitting a section-by
section analysis of the administration's child welfare proposals so
that you cansee the parallels where they occur.

I will, of course, be pleased to try' and answer any questions that
the committee may have.

Thank you.

The first section of the draft bill would provide the short title of the
Act-the "Child "\YeHare Amendments of 1977".

Section 2 of the draft bill would amend title IV of the Social Secu
rity Act by adding at the end of that title a new part which would
authorize aprogram of Federal financial assistance to States for foster

1.
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care and adoption assistance. Currently, State foster care programs
are assisted with Federal funds available under the aid to families
with dependent children (AFDC) program, and there is no Federal
program designed specifically to help States encourage adoptions.
Following is a summary of each section which would be contained in
the new part E.

Section 470(a) of the part would provide the State plan require
ments which must be satisfied for participation in the foster care and
adoption assistance programs, Most of the provisions parallel require
ments currently applicable to foster care programs under the State
plan provisions for AFDC. They include requirements pertaining to
"statewideness" (the programs must be in effect throughout the State),
personnel standards based on merit, State reports to the Secretary,
periodic evaluations of the programs, and confidentiality of individual
records.

There are also several new provisions. They include the require
ments (1) that the State agrn'~y which is responsible for the child
welfare service program (authorized by title IV-B of the Social Secu
rity Act) and the social services program (authorized by title XX
of the Social Security Act) also administer the new part E programs;
(2) that the State will assure appropriate coordination between the
new programs and other related programs; (3) that the State agency
will bring to the attention of the appropriate court or law enforcement
agency conditions which would endanger any child assisted under the
part E programs: (4) that tho title XX standards which apply to
child-care institutions and foster care homes would also apply to such
entities when assisted under part E: (15) that an individual denied
benefits offered under the prozrums will be informed of the reason for
the denial: and (6) that the Stn te will arrange for periodic independ-
ent audits of its programs under part E. -

Section 470(b) of that part would require the Secretary to approve
a State plan which met the stntutorv conditions. In the case of a State
which later fell out of compliance with the statutorv requirements,
the Secretary would have the flexibility to reduce the Federal pay
men!. to the State under partE ,by an appropriate amount, or cease
makmg the payments entirclv, until the State corrected its failure.

Section 471 of part E would describe the foster care maintenance
program which a State must provide-under its State plan. In many
respects, the program would not differ from the one currently author
ized as part of the AFDC program under section 408 of the Social
Security Act. Following are the major innovations which would char
acterize the revised program: (1) 'Federal reimbursement would be
provided with respect to children voluntarily placed in foster care or
placed initially on an emergency basis; (2) findinzs to be included
in iudicial determinations w hie 11 sen-e as the basis ""for placemont in

. foster care would be specified : (:~) the requirements for tho individual
case plan for each child in f'ostor care would br. strengthencd : and
(4) federal reimbursement would be permitted with respect to foster
care provided by public institutions, so long ns any such institution
accommodated no more than 2;j children. As under current law. chil
dron receiving foster care under part E would retain their Medicaid
eligibility..
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Section 472 of part E would describe the adoption. assistance pro
gram which a State must provide under its State plan. Under the
program, a State would be responsible for determining which children
In the State in foster care would be eligible for adoption assistance
because of special needs which have discouraged their adoption. The
State would haw to find that any such child would have been receiv
ing AFDC but for the child's removal from the home of his relatives:
that the child cannot or should not be returned to that home; and
that. after making a reasonable effort consistent with the child's needs.
the child was not adopted without the offering of financial assistance.
Inthe case of any such child. the State would be able to offer adoption
assistance to parents who adopt the child, so long as their income does
not exceed 115 percent of the median income of a family of four in the
State, adj usted to reflect family size. .

The agency administering the program could make exceptions to the
ineome limit where special circumstances in the family (as defined by
regulation) warrant adoption assistance. The amount of the adoption
assistance would be agreed upo~ between the parents and tha.ageiicv,
~ould no.t exceed .foster care maintenance payment that would be paid
1£ the child were In a foster family home, could be readjusted by agree
ment of the parents and the local agency to reflect any chanzed cir
cumstances, and could initially include ari additional payment to cover
the no~-recur~Ingexpenses associated with the adoptionof the child.
Adoption assistanca payments would not be paid after the child
reached maturity. or for any period when the family income rose
above the specified limits. Finally, a child who the State determines
has a medical condition, which contributed to the findina that he is
a child with speci.al needs, would retain his Medicaid eligibility until
he reached matur-ity, It should be noted that, as is the case with other
Medicaid recipients under current law. if there is afnmilv insurance
contract that covers the child, Medicaid would only providecoverage
m ex~e~s of what is <;overed by the insurance policy, Furthermore, the
Adm:n.lstr~tI0!l<;ont~nues to. favor the provision in H.R.3 that would
nrohibit discrimination against insured medicaid recipients by their
msurance providers.
. Section 473(a) of part E would authorize appropriations for carrv
mz out the programs authorized by part E. In the first two fiscal years
of. the program. 1978 and 1979, there would be authorized an.appronri
ation of a sum necessary-to pay each State the Federal share of what
ever expenses are incurred in establishing and maintaining the part E
programs.

During the five succeeding fiscal years. the authorization level would
go up by ten percent each year, 'and beginning in fiscal year 1985
would be maintained at the fiscal year 1984leve1. . .

Section 473 (b) of part E would provide for the allotment to States
of the funds appropriated. For the first two fiscal years of the pro
gram. there would be no limitation to the allotment-a State would be
paid the Federal share of its expenditures under its State plan ap
proved under part E. For the next five succeeding fiscal vears a State
would be entitled to an allotment each vear which would be ten per
cent higher than the previous year's allotment, Beginning with fiscal
year 1985, there would be no automatic annual increase in allotments.
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~ Section 474 of part E would provide for payments to the States.
F or the first two fiscal years of the program, a State with an approved
pl~n Ul~der part E would bepnid the Federal share (as determined
f?I 'pUlposes of the )IeelIcald program) of the cost of the program.
!'01 each fiscal year thc~'eafter, the payment to a State would be lim
ited by the amount of Its allotment. Two other modifications would
become effective begil1J~ing in fiscal year 198'0-the Federal pa vment
WIth respect to expenditures for child-care institutions which accom
modate more than 25 childrPll. wonld. be reduced to eighty percent
of the payment as calculated l1l the first two fiscal years and sums
allotted to a State for purposes of part E which the State does not
claim under part E could bet claimed by the State under part B. As is
currently the ease under AFDC foster care. the Federal zovernment
would pro,:ie~e7;'5 percent reimbursement for training St~t£' employ
ees to administer the plan, and 50 percent reimbursement for other
administrative expenses.

Section 475 of part E would provide the definitions of certain torrns
used in part E or part B of title IV. Terms which are defined include
"administrative review", "case plan". "voluntary placement azree
mont", "adoption assistance azrcemont", and "foster care maint£'I~~nce
payment", ..

.S~ction 476 of part E would authorize an appropriation of $1.5
million annually to permit the Secretary to provide technical assist
ance. to States to'assist them in developing the programs called for in
part E. to make grants to, or enter contracts with, the State nsrencies
!o dewlop interstate systems for the exchange of information p~rtain
~ng to foster care and adoptions: and to evaluate the programs author
ized under. part B and part E of title IV. The Secretary, pursuant to
this seetio!!, would publish periodically clata pertaining to foster care
nnd adoptions,

Section 477.of part E would limit the time period for the filing of
claims for reimbursement by the Federal Government to two fiscal
years following the fiscal year in which the expenditure was made.

Section 2 of the draft bill would also repeal section 408 of the So
cial Security Act, the provision of law which currently authorizes
Federal reimbursement for State foster care programs.

Section 3 of the draft bill ,YOU ld amend part B of title IV of the
Social Security Act-the part which authorizes Federal reimburse
ment for State child welfare services programs. The amendment
would limit the amount of a State's payment under part B which the
State could spend for foster care maintenance payments, adoption
assistance payments. and employment related day care services to the
amount which the State was actually paid under part B for expendi
tures in fiscal year 1977.

Section 4 of the draft bill would amend part B to convert the child
welfare services program under that part to a State "entitlement"
program. based upon the current annual npproprations authorization
1e\'£'1 of $266 million (but limited by certain conditions specified in sec
tion 6 of the draft bill). During; this fiscal year, $56.5 million will be
paid to the Stutes pursuant to part B.

Section 5 of the draft bill would amend part 13 to modify the Fed
eral share of State costs 1111<1£'1" the child welfare services program.
Currently, the rate of federal reimbursement is related to the per
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capita income in each State. and generally ranges betweenabout 40
percent and 60 percent. Under the amendment which would be .made
by section 5. Federal reimbursement would be 75 percent of cxpendi
t ures for each State.

Section 6 of the draft bill would amend part R to specify the eon
ditions under which States would be paid the additional sums, which
would be authorized bv the draft bill, beyond the amounts available
for fiscal year 1977. Thirty percent of the additional sums would be
uva iluble beginning in fiscal year 1978. States would be able to use.
that money for any purposes permitted under part R. However. ~he '
in~en~, is to prO\'i~lP ~ncreased. sums to the States to enable .them ~o g~w
priorit v to establishing certain systems and procedures-i-inclndina in
formation systems, case review systems, service programs to help
children stav with, or return to. their families, and procedural safe
I!uards to protect the rights of parents. children, and foster parell!s.
States would also be expected to conduct a aile time inventory of chil
clren in foster care.

Once the"e steps have been accomplished. but not before fiscal year
1DTH. a State would be cliziblc for the full amount of its allotment
under part 13. based on an appropriation of $:26G million. A Sb~t~ eli
gible for its full payment would be required to meet two. c~nc1Jt~on.S':
(1) an amount equal to at least 40 percent of the money It IS paid in
excess of the amount it received for fiscal yeariOn would nocd to be
f<]wnt for services designed to help children stay with,or be returned
to, their families. and (2) in any fiscal year, a Statr mav not.be paid
in excess of the amount it was paid in fiscal year' l$lT7ifthe State
spends less from State sources in that year for child welfareservices
than it spent from State sources in fiscal year 1077.

Section 7 of the draft hill would make two conforming changes to'
the State plan requirements for part R. It would require (1) that once
a State had met the conditions for receipt of its full allotment under
part B, the State would maintain the systems nnd procedures it had
developed, and (2) that any requirements applicable to£08te1', care
maintenance payments or adoption assistance payments under part E
would abo be applicable to payments under part B which are used
for those purposes, The purpose of the latter amendruont is to assure
that children in foster care, or who are adopted. withassistance under
part B will be treated the same as children in foster care; orwho are
adopted, with assistance under part E. ", "

Section 8 of the draft bill would repeal the reallotment provision
currently in part B of title IV. " .

Section 9 of the draft bill contains some technical conforming
changes. For example. whereas current law requires iI State to have
a fosfer care program under section 408 of the Social Security Act as
a condition for participation in AFDC, under the draft bill the refer
ence in the State plan for AFDC would be to foster care and adoption
assistance payments in accordance with partE, ,

Section 9 of the draft bill would also require the Secretary to submit
a report on the implementation of the amendments contained in the
draft hill by March 1, 1980. and would provide an effective date for the
draft bill of October 1, WT7. Finally, section 9 would provide that
funds appropriated and allotted to States under part B for fiscal year'
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1978 would remain available for expenditure by the States through
fiscal year 1979.

CHANGES IN EXISTING LAW

In compliance with subsection (4) of the rule XXIX of the standing
Rules of the Senate, the commrttss notes that no changes in existing
laware made by the bill S. 1214 as reported.

Ms. PATRICIA MARKS,
Select Committee on Indian Affairs,
U.S. Senate, Washington, D.O.

DE.~ H ~H..,. MARKS: Senator James Abourezk requested that Nebraska
G~wer~orJ. James Exon examine S. 1214 and submit any comments he
nnglll',c.tl'e. Governor Exon asked my department to review the bill
and .report ~o yo~. We fi~d the philos?phy .and suggested system of
?lacmg Iridian cluldren. with t!leir Lndinn tnbe~ t~ be very acceptable
and exemplary. Our activities III child welfare indicate that a child is
most .respon~ive to remedial services if provided in the community and
associated WIth normal family situations.

S. 1214 very clearly focuses the basic concept that Indian children
should be cared for ~y Indian adults in an environment of the tribal
culture. ThIS concept IS paramount to success.
. "Ve would like to stress two specific concerns which may be contained
III the legislation. .

1. It is essential that adequate trainin~ funds be provided to insure
the development of resources III the Indian community and facilitate
the transfer .o~ the l)~Op.Tam from the state to the reservation, 'Without
adequate training, this bill will fail.

2. It is important that the systems which are envisioned in S. 1214
would be supported by compatible philosophies and support svstems
currently provided by the Bureau of Indian A1fairs. The Bureau and
th~s'~e]f~~re propos~l must hnvo a, singular purpose of supporting the
child in Ius community,
~Ye appreciate the opportunity to review and comment on this legis

lation and look forward to the opportunity to assist in its implementa
han.

Sincerely,

ELDH-r .T. EHRLICH,
State Drector.

STATE OF CALIFORNIA,
I-h::.\LTJI AND "TELFARE AGENCY

C' ,

H ' rVIC1'mnento: Oalif·, October 21, ItJi"7.
on.•1A~IE8 AHOUREZK,

ilffmbel' of the U.S. Senat«,
Select Oommitfee on Indian. Affail8, lVaslli11gfon, D.O.

DE.\R SE;:ATO~_ABOt'HEZI\:: Governor Brown has received your letter
of October" 19//. .
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DAVID'L.BoREN.

MARIO G. OBLEDO,
Secretamj.

OFFICE OF TUE GOYERXOR,
Phoeni,l', Al'iz., October 28, HJ77.

H. D. TIlIor 'VILLIA~IS,
Choirpcrson; Indian Health Policy Panel.

DEPARTMENT OF HUMAN RESOURCES,
CHILDREN'S SERVICES DIVISION.

Salem, 07-eg., October 18,197''''"

The adoption of a federal bill such as Senator Abourezk's Bill S.B.
12.14 on the entireprotection of Indian children and families rights,
w111 greatly assist, in brmgmg about a response and action plan at the
State level.

.Sincerely,

ROBERT HATIfAWAY, .
Special Assistant.

Hon.•J,urEs Ano'CREzK.
U.8. Senate, '
TVashinqton, D.O.

DEAR SENATOR ABO'CREZli: The Governor's office has reviewed the
reference bill and offers the following comments for your
consideration:

There is some con~eI:n regarding the. provisions in section 101(c)
allowing !h.at the child's parent I~lay withdraw voluntary consent to
a.dop,~IO~ .'f?r.any reason at an:y tI!1lC befo~e the final. decrp.,e?f adop
tion, '1hIS ll1J~cts a new .and. significant risk 111 placing Indian chil
dre~ for adoption, and will limit the opportunity for a stable secure
familv for some children,

1Vc" are pleased that title II, section 204 (a) has been deleted. we
could not have supported the provisions for review and possible re
versal of placements oyer the past 16 years.

Cl~ritic~tion is needed either in t!le bill or in guidelines, regarding
!'elatlOnslllps .beb~·een ,Stat~ an.d t ribal cour~. systems, and establish
mg the ~~l1d's tribal identity If there are ties to several tribes, and
also significant t!es to the Anglo community through an Anglo parent
and the rela~e;d rIghts of the Anglo parent.
. The; pro':'IslOn m sectH?n 1O~, ensuring the child's right to know his

birth identity at age 18, is of interest, and could become a catalyst for
legislation specifying rights of all adult adoptees. .

Thank you for the opportunity to comment on this bill.
Sincerely, .

Senator :MARK O. HATFIELD.
U.S. Senate, Select Committee on Indian Affairs.
TVashinqton, D.C.

D.EAR M:'-RIi: Thank y.ou WI} m!lch ~or sending me a copy of the
Indian child welfare bill which IS beinz reviewed bv the Senate
Select. Committee on Indian Affairs..As \~U are well aware Orezon
is one of the States in the Nation. which has an Indian p~pulation
both on reservations and absorbed into our gPIH'ral State population.

I am l?l~ased that. thr: thrust of this piece of legislation is to promote
the stability and security of the Indian family. The bill is in concert

1
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Mr. PETER TAYLOR,
Special Oonsul; Senate Select Committee on Indian Affairs, 5331

Dirksen. Building, Washin,qton, D.O.
DEAR MR. TAYLOR: The Indian Health Policy Panel is an advisory

body to the California State Health Department. At.areceilt meeting
the body went on record of supporting the Indian Child Welfare Bill,
S.B.1214.

California. like other States. had a long history of being unaware
and unresponsive to the specia i needs of Indian children and families;
in particular tho placement and adoption of I'ndin nchildren. There are
no rules or guidelines in effect for the policy of attempting to place
Indian children with Indian families.

The entire area. of social services to Indians in California is in need
of scrutiny and upgrading. There should be an Indian Division in
the Department of Social1Ye]fare to accommodate the special needs of
Indians. in particular those in rural areas, on reservations and on
rancherias,

Mr. MICHAEL Cox.
Minority Oounsel, Select Oommittee on Indiasi Affair8, U.S. Senate,

Dirksen Senate Office Building, Washin,qton, D,C.
DFu\R MR. Cox: At the request of Senator Dewey F. Bartlett, I have

received a copy of S. 1214, the "Indian Child 'Welfare. Act of 1977."
I have reviewed the original and redrafted bill thoroughly. I believe
this bill merits full endorsement. The guarantees provided in this bill
merits full endorsement. The guarantees provided in S. 1214 for In
dian children will contribute to maintaining the stability of Indian
families. In addition, the bill recognizes the special "nonreservation"
condition which exists in Oklahoma.

I commend the Select Committee. on Indian Affairsfor its work.
If my office can assist you further, please contact Mrs. Gail Scott. I
am pleased to lend my support to the passage of this important
legislation.

Sincerely yours,

STATE OF OKLAHOlIIA,
OFFICI, OI<' THE GOVERNOR,

Oklahoma City, October 21, J[J77.

OCTOBER 26, 1977.

We are in support of the legislation but wish to add the following
for your consideration:

(1) Legal counsel should be provided to the child-s-independent
of parents. . '.

(2) Consent should be received from the child if over the age
of, say, 12 years. If under 12, perhaps his or her opinion should be
considered in the proceedings.

Thank you for the opportunity to offer comments.
Sincerely,

S, Rept, 95-597 0-·-5
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with other social legislation which is aimed at preventing placements
in long term foster care, and maintaining children in their own homes
where services can be provided in the least restrictive environment.

I believe it is imperative that we begin working with families in
crisis, not by removing children and treating them in isolation, but
by dealing with the total family to insure that the family unit can. be
maintained and that a child will not have to face the trauma of being
removed from his own home. This bill provides that the child's
parents be involved and that any placement of the child will. be only
after the family has been tried as a treatment resource and IS found
incapable of meeting the needs of the child. I am further pleasedthat
this piece of legislation w~ll clarify the role of ?tate, public aI~d private
agencies when dealing WIth children who reside on an Indian reser
vation.

Q,uestions or comments on specific provisions of the bill are as
follows:

1. SeationJ,.(b )-Definitions ..
It is the intent of this bill to provide recognition, protection and

privileges to only those who ca:n be a~iliated with.a tri~? If this is
the case, adoptive homes of Indian heritage for IndIa~l children would
be more limited than they already are. BIA has advised that a hom~
where one parent is one-fourth or more Indian descent is Indian and,
even so these homes are hard to find. If I read it right,the strict defi-
nition wil] make location of Indian homes more difficult: . ,

e. Section 101(c)
Section 101 (c) attempts to provide protections when parents volun

tarily consent to placement by signing before a judge andyrovidi.ng
the consent be explained. This is good and provides protections which
would be good for all parents.

Administration of this might be difficult, as all state .laws do not
provide for such a system. Oregon does not: The provision that C~ll1

sents for adoption may be withdrawn any time prior to legal adoptIOn
is contrary to Oregon law which provided that no surrender for the
purpose of adoption to an adoption agency can be revoked once the
child is placed in an adoptive home. The provision !or setting aside
an adoption decree is also contl'lll:y to Oregon la w, WhIChprovId~(lt~lat
no adoption decree shall be questioned for any reason after expiration
of one year from entry of the decree.

3. Section 103 (a)
Section 103 (a) that provides the order in wl~ich adopti:'e homes

are to be considered for children has some merit by assurmg more
effort to find Indian homes for Indian children. I question the order,
as it appears the requirement would be to evaluate first extended fam
ily then a home on the reservation, tribal members and finally a home
approved by the tribe.

By having to go in order, time delays are possible, which .can deny
a child permanence. The goal should be to seek the best pOSSIble home
regardless of order. I wOllld suggest ~he worels "in follmving order"
be removed and aeld instcall, "these klllds of homes should be evalu
ated."

35

! am pleased to find that th~ major thrust of this bill is in line with
child welfare l'efOl~m .wl~J('lJ, IS being proposed for all children, and
that, ItS strengths he III it s mcn>aseel etl'orts to maintain children in
theIr. o":n horne. I would 1)(' pleased if you would keep me inf'ormad
of this b~ll as It progresses through legi~latin>stops,

Sincerely,

(For .J. X. l'epl, Allminislrator).

HEGFLATlON II

1. Pl:og~·am.s of public Or private ugcncios in which children arc
placedin ~allJ~lJ' homes as all incident to thpir utteudunc« at schools in
cOllln~ unrties III other State, arc foster care placements within the
llJea~l1ng of the compact. They do not fall within the educational ox
ceptIon result:ing from the definition of placement in article 11 (d) of
tl~e compact. The home ratl~e~' than ~he educational institution pro
vides chilrl care and supervision during the tnno when the child is
1I0,t III ,att~ll~l~nceat the school pr?gram.
'. 2. .1 0 facilitate the conduct of such a program, the agency admin
I~ter~ng It may IIIvcstigate or make arrungerucnts for such inycstiga
tions and prepare reports Oll homes III advunco and mnv ofler such
reports to .cOlllP~ct administrnror as part of the .inforrnation supplied
111 connection with ~ll .1lItencled plnceincnt, provider! that any such re
portis cU~Tellt t? within () months of the date of its submission in con
nection WIth an intended placement.

3., Any horne in which a child is placed or proposed to be placed
pursuant to this regulation "ball obtain and maintain such license or
approval as a child carl'. o!' foster home as the laws and imp!l'nH>ntin')"
l'e~'I~lntIOns of t:hc .recc~nnp' State ,may l'cquily. Thp license or ap'::
IJl 0' al shall beIn ful.l for~1' and cflpet Ht 1he t IIlJe when tlIP sendiug
agency gIves notice of the iut euded placement and at all times durin»
the c01:t~nUlU1ce of the placement. Failure to meet this condition shall
be sufficient ground for denial of an affirmative notice pursuant, to
urticlo III (d.) of the compact. .

4., The operat.or of 11: program which lIs.es family homes to provide
boa1l1.a~ldlodgll1g,ChIld earn and supervision or foster care in order
to facilituto the securing of education bv children in communities
ot~Jer than.tlieir own ma)' consolidato notifications of intended place
I,m.nts pr.o:I.de;l that ~Jl of the informnt ion reasonably reqUlre~l pur
suant ~o ai ticle III .of, the C;:I! 'lpa~t IS contained III or accompanies the
~onsohdated submission, J he information and documents shall
include:
. (~) N:an.le of chilrl , together with age, sex and such other basic iden

tJfYll1g information as may be appropriate.
(b) Nam~?f parents, responsible relnt ivo 01" guardian and address.

. (c) .Id.enhlicatlOn by name and address C?f family home in which the
~11l1d IS intended to. be placed, together with a copy of the child car
lTIg or foster care licenso 01' approval, if allY is required pnrsllant to
the laws of the receIvmg state.
, (11). A statement that ~he sl'neling".agency is familiar with the coudi

tIOns In the home and ,nt.h the fanllly members and that, on the basis

:1
I
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of such familiarity, has determined that having the child there for
the school year does not appear to be contrary to the best interests of
the child.

(e) A statement from the sending agency that it undertakes to re
turn any child to its parents or guardian or to make an alternative
arrangement for the child whenever and if the then current arrange
ment becomes inadequate or when the parent or guardian requests
return.

(f) A copy of the agreement between the parent or guardian and the
sending ageilCY pursuant to which the child is received into and main
tained in the program.

(g) A statement of the sending agency detailing the manner in
which the regular and any special or extraordinary medical care needs
of the child will be met.

(h) Such supporting or additional information as may be requested
pursuant to article III (c) of the compact. .

5. The operator of a program to which this regulation applies shall :
(a ) Notify the compact Administrator of the receiving state

promptly if the child is returned to his parental or guardian home or
sent to another home during the school year as part of an arrange
ment to facilitate continuance in the program.

(b) Notify the compact Administrator of the receiving State
promptly upon the child's return to his parental or guardian home at
end of the school year. ... .

(c) Send promptly to the compact administrator of th~State from
which the child was placed a copy of any notice sent pursuant to sub
paragraphs (a) or (b) hereof, if the laws or regulations of that State
so require.

6. If a child in the program is replaced from one home to another
the action shall be considered a new placement and shall require the
same notifications, furnishing of information and documentation, and
receipt ofa notice pursuant to article III (d) of the compact as an
initial placement.

7. The special procedures of this regulation shall be available only
for programs in which the parents or guardian retain full custodial
rights to affect by the giving or withholding of consent or otherwise,
the place of abode and participation in the program of the child. Fur
ther, this regulation applies only to programs a purpose of which is to
afford children educational opportunities but in which residential
schools or other residential institutions are not utilized to provide the
educational program.
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tion of welfare assistance; but instead, the BIA uses it to declare all Indians in
'certain geographic areas ineligible for BIA General Assistance. The BIA relies
on this rule, as .well as on other factors, in deciding whether or not to operate its
general assistance program in a specific location. For example, since Arizona and
its counties refuse general assistance to Indians living on n reservation, the BIA
operates its general' assistance program on Arizona reservations, hut since Utah
permits eligible Indians on reservations to receive State general assistance, the
BIA has no general assistance program in that state.m

These authors point out, this policy discriminates against reservu
tion Indians living in States with general assistance programs which
include Indians. State programs' are generally less beneficial than the
BIA program. Moreover, inclusion in State programs precludes In
dian recipients from benefits under the BIA program. ,

According to Barlow and Blue, "although the exclusion of reserva
tion Indians from State (or local) general assistance poses constitu
tional problems, raising these issill'S would only harm Indians, because
virtually all State and local general assistance programs provide less
money to recipients and aro more restrictive in their' covernge than
BIA general assistance." 113

BIA has ignored the reality of welfare "benefits" by its refusal to
supplement State categorical welfare when such benefits do not meet
100 percent of BIA estahlished neods.u- To say that participation in
any program, no matter how inadequate, supplants the goal of the
higher standards established by BIA, subverts the clear intent of the
Snyder Act.

CHIT ,D PLACElIIENT

The policy of removing Indian children from their homes and tribal
settings to "civilize" them began in the 1880's with the advent of
boarding schools. Indian children are still being removed from their
tribal culture. Today, however, this is done through the adoption of
Indian children by non-Indian families and their placement in non
Indian foster care homes and institutions.

Two basic jurisdictional questions exist: who decides whether an
Indian child needs to be removed from home; and where and how that
child is to be raised. Until very recently. such decisions have heen made
by non-Indians witbouttribul input. Today. the tribes are beginning
to reassert their historical role in the care and protection ofIndinn
children.

'While both Indians and non-Indians are concerned with child place
ment, social workers without, training or understanding of Indian life
style or culture are ill-equipped to make judgments about the adequacy
of the Indian child's upbringin,g. Even if one assumes the social worke'r
is making the right decision, there should be an effort to maintain the
family unit while problems are being solved.

RECOllIMENDATIONS

The Oommiesion. recommende that.'
Congress hold oversig-ht 'hearings to clarify the division of respon

sibility between Federal and State agencies involved with Indian af-

: nN. Dak. L. !ley. 31 at 41-42.

'" 66 I.A.,M. 3.1.4(B).
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CHILD PLACEl\fENT

The Commission l'eC01nmel1ds that:
Congress. by comprehensive legislation. directly address the prob

lems of Indian child placement and the legislation adhere to the fol-
lowing principles:a. The issue of custody of an Indian child domiciled on a res-

ervation is the subject of the exclusive jurisdiction of the tribal
court where such exists.

b. Where an Indian child is not domiciled on areservation and
subject to the jurisdiction of non-Indian authorities, the tribe of
origin of the child be given reasonable notice before any action
affecting his/her custody is taken. .

c. The tribe of origin have the right to intervene asapartyjn
interest in child placement proceedings. .., .•..• ..'

d. Non-Indian social service agencies, as a conditipntotheFed
e:al funding they receive, have an affirmative oblig,ation-byspe-
cific prow-ams-to: .

(i) provide training concerning Indian culture and tradi-
tions to a11 its staff:

(ii) establish a preference for placement of Indian children
in Tndian homes; '.. . .... '

(iii) evaluate and change all economical1y'anclcultrirally
inappropriate placement criteria; . ,..' "

(iv) consult with Indian tribes in establishing'(i), (ii), and
(iii) . ., '. . . .

e. Significant Federal financial resources should beappropriaJed
for the enhancement or development, and maintenlLnee 01mecha
nisms to handle child custody issues, including butriot ,lim~tM to
Indian operated foster care homes and institutions. In reservation
areas such resources should be made directly available to the tribe.

40

fairs; including BIA, HEW, IRS, Office of Civil Rights, and Social
and Rehabilitation Services; and direct these agencies to consult-with
State agencies to determine the causes of the breakdown in the delivery
of services to Indians bv the States. . .'. . '

The RIA and RE'V promulgate regulations to clarify that, India.n
trust money and land is not to he considered an asset'by Stateanc1
county goyernments in determining eligibilitv for welfare programs;

RIA be required to publish in the Federal Register and inthe Code
of Fodera1 Regulations their prol'edurl's and guidelines for grneral
assistance under the Snvder Act. -

Procedures and practices used in the BIA's 64 local welfare offices
should be standardized and made uniform. ending the practice of dis
cl'l'tionary action on the part of the local RIA caseworkers.

Receipt of State or local general assistance should not make an In
dian ineligible for RIA assistance when supplemental aid is needed.
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the building of a dam, there should be provision which will eontern
plate such impact. Ad hoc compensation is simply not appropriate
or sufficient w-here such impact may totally wipe out an economic base
or cultural structure when prior review could obviate such a result.
Provisions, for, review such as are found in section l02(C) of the
National Environmental Policy Act [43 U.S.C. 4332] would require
investigation and research into possible infringements with notice
and opportunity to the potentially affected tribe for input.

As a corollary to the above provisions, enactments by the various
States which directly or indirectly impact on the exercise of Indian
rights should be subjected to similar review provisions. Such enact
ments by States are forbidden when they interfere with Indian rights.
Emergency provision should be made for those situations which
present exigent circumstances with additional provision for speedy
review.

(d) In recognition of the significant impact which international
considerations have on Indian rights. snecific provision should be made
for Indian representation on such bodies: for example, International
Pacific Salmon Fisheries Commission and the National Marine Fish
eries Services of the United States.

Of significant importance is congressional cognizance and recog
nition of the importance of equal participation by Indian tribes in
implementing plans for enforcement, management, and enhancement
of fisheries. It is appropriate and consistent with Indian needs find
their relativarols in this area that they be an integral part of the
management' and enforcement implementation. Congressional action
should so re_fle~t.

B. CHILD CUSTODY

- - - I can rememher rthe welfare worker] comlnz and tllkln~ some of my
cousins and friends. I didn't know why and I didn't question It. It WIIS Just
done and It .had always been done __ .. 1

It is still being done. but now it is being aggressively questioned
and fought, and hopefully in some places, the frequency' of removing
Indian children from their homes to non-Indian adoptive or foster
care homes has, lessened. _ ,t-,' ,

TheIssue is a crucial one in Indian countrv, and its ramificntions
are many. Removal of Indians from Indian society has serious long
and short-term effects, both for the tribe and for the individual chilo
removed from.his/her home environment who may suffer untold
social andpsyChologicalconsefluences. Louis La Rose, chairman of
the WhJn.l'bap'oTribe, exnressed thp anzer of many when commenting
on the debacle ofthe Indian child placement situation:

J think tt>I'cnlE'lE'st. trick that the white man has E'ver done to Indian children
is to take them Into adoption courts, erase all of their records and send them
01'1' to some nebulous family that bas a value system that is A-1 in the State
of Nebraska and that child reaches 16 or 17, he is a little brown child resldina
ina white community and he goes back to the reservatlon and he has absolutelv
no Idl'1l who his relatives are, and they e1'l'ectlvely make him a non-person lind
I think. " they destroy him. And If you have ever talked to an individual
like that when he comes to a reservation ... I get depressed.·

One of the most pervasive components of the various assimilation or
termination phases of American policy has been the notion that the

1 'I'....ti~n~v of V"l.nrl" 'l'h"clrp,r. southern California transcrtpt at 88.
I lIfldwe.t transcrIpt at 424-25.
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Even assuming that the judgment is correct and that the welfare
worker has not imposed inapplicable social-cultural values if the
j udgment is negati,ve, then the social worker should attempt to 'provide
cOUl~sel to ,the f~mIly. The effort should be made to maintain an intact
familytmitwhila p!oblems .are being resolved. Unfortunately, given
cultural barriers, this effort IS often not possible.
. The next stepis frequently termination of parental rizhts, Econom
Ica~ly dependent par~nts.are often urged to consent to the removal of
their child, The termination of parental rights is done through a court
proceeding, Once parental rights are terminated the court asrain
relymg on the .poorly trained, often biased or 'judgmental s~ial
worker, then decides ,the question, of the .custody [placement] of the
child, If cust,?dy IS given to public or prrvate s~cial service agencies,
they, then decide the ,actnal placement of the child. In adoption pro
ceedI.ng~, the court will rule on the actual adoptive family.
. ."~Itllln thes~ sy~tems, two levels of abuse can and do occur. In the
I,l1ltlftl, determination of parental neglect 6 the conceptual basis for
1em~)vll1g a child from the custody of his/her parents is widely dis
cre.tlOnary an~ ~he evaluatiOl~ process involves the imposition of cul
tural a~d familial values which ,are often opposed to values held by
the Iridian family, Second, assUlOlng that there is a real need to remove
the child from It? natural parents, children are all too frequently
placed in non-Indian homes, thereby depriving the child of his 01' he"r
tribal a~d cultural hent,age. Non-Indian institutions apparently have
a ve:y difficult time finding Indian foster homes and adoptive parents.
In ~e~e?t years. some Sta~l's are makmg concentrated efforts to im
prove, h?wever, many of the home approval criteria are rigid and
lllappropnate.for the economy and lifestyle of many Indian families.
rec~ll~se. of thI~, many fine potential Indian adoptive and foster care
ami ~es.are rejected or, fearing rejection, do not apply. This process

can eliminate blood relatives of the child.
. Unless a tribe is a~tively, involved with child welfare issues through
ItS c0!1rt s~ste~ and its socialservice agencies, it has almost no wa of
knowing what i~ oc~urn!1g Wl,th respect to Its minor tribal memblrs.8

Even. whe~e a tribe ISaC~lVely involved with these issues, there are sub
~~ant,Ial difficulties, partlClIJ~lrly when ,events occur outside of its ter
ritorial jurisdiction, There ~s no existing requirement that public or
l~nvat,e, SOCIal service ~genclCs: whether they are close by 01' in dis
tant cIbe?, have to notify a tribe when they take action with res ect
~o ~ny tnba~ mPl~lber.9 Even when a tribe seeks to aggressivel as~Prt.
ItS interests .in.child cust?dy proceedings in non-Indian fortllni it'can-
not. do so as a matter of risrht.!" '

A particular; problem ai's? exists where the child is entitled to moneys
based on tribal membership-i-eithcr on a yearly per capita basis or

8. Ff'W Indinn ch11f1rr~ ,~rp' hrouchr to r-our t hn!':prt on lI 11 hn sp"
tr'~n~~;:~~~"ty,,~~.Ger~ldThomas, Dtrector of S~clnl Ser,·Ic~s, \Vashlngton State, Northwest

rl';l~~R~~;;n~rp~h~l~f;l;\~~f\a~~n~~~::;:;~~~I~ridC~I~~~~h~~SI~'et~foN~kprPI~J:, pvpn the non-
fnl} fltmf"'mdons (If thfl prohJpm. ~f"'fO"al ~tat F:.ot"'i 1 , CRI Y OR S (0 not know t11p
rontnrtf'iI ns part of U1P ihtn rollprtJon )roC': - - [l spr~ Pflo flgpnry offl('fn.IR "'hn 'Wf'rp
PfN::SNT ~Hr"rJ,o;;:p !1t thf' sta ti~tir~ thfl'.\" g:-t th~ri'lrl-.e~ ~ (pr('spn ted In t.I1f~ followlnJ:: R~c::tion) ex·

to!)~'~lt~~~Ut~~h~~P~~~1~~~I~~t(~~,:~~~t~t ~~f~~~l ~C;O~~'~i~f' ~~pnr~· ~!~tf'rl thnt I't W:1S their nrnctlf"P
Is. ho\\"ev~r. not co/lillerl. North\\"r"t tran"rrtpt ant50IIn.;.°1\' 'If trIbal mem~ers. thl. po]!r)'
floHf'r1\ of .nonnot!re 'i.~ r~flerterl hy " nllk JlI. . 11r 1R rustrntlon with the J:eneral
~I~~;t~ to remove an Iurllan rhjJ,1 from the reB;;;n:l';,'n '~itl~ol~th:\,~ ~~~~;~t1~r'\~;I~:b~J

10 ~ratter of nreybull. ;">43. 1'. 211 lOon (10;5).
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3 Transcript of h~arinqB hefore the U,S. Commission on Ci,1l Rights,. '''lndow·Ro~k.
Arl •.. Oct. 22-24. HI7~. at 1II. .

• Tnellan Family Defense, WInter, 1974, . , .' . . . .
"I'ntrRlne<l I. elellne<l as IRckln~ an IIf.S.W. T.:nfortunately, most M.S.". programs d()

1I0t Illclude any training wIth respect to IndIans.

way to destroy Indian tribal integrity ~nd cu~ture, usual1yju~tifiedas;
"civilizing Indians" is to remove Indian children from. their homes
and tribal settings: This effort began in earnest in the 1880's ,when
Indian children were removed from their homes and sent t.o distant
boardinz schools. The Indian people fought this removal WIth what
ever me~ns were at their disposal. It is not necessary .here to. recount
the horror stories reams of which are well documented,-sufIicetosay
that the resultant'mortalities were incredible and the brutaJity aga~rist
Indian students belies any notion ?f civilization. Manyc~r~en~triba]
leaders still bitterly remember their own experIences.Pe~rl\1acpon~
ald Chairman of the Navajo Nation, related tales of corporaTpulll,sh
me~t administered for speaking Navajo in school." Although boardIng
schools still are in existence and still present major problems, many of
the more perverse practices, fortunately, appear to have. receded...

Current issues focus more on the problems of the adoption of Iridian
children by non-Indian families and the temporary and permanent
placement' of Indian children in non-Indian foster care ho~es and
institutions. It is !1 curious paradox that !fiany ea~'ly, non-Indian com
mentators, observmg Indian culture, praised familial and tribal devo
tion to their children, yet now, after generations of contact and conflict
with Western civilization, so many Indian families. areperceived a~ or
found to be incapable of child rearing. The practices of assimilation
and removal have had their impact.

The jurisdictional questions are fairly simple: who decides whether
an Indian child needs to be removed from his or her home, and who
decides where and how that child is to beraised I In America today,
these decisions are made by a combination of public and private social
serviceaO"en:cies and court systems. The question further refined
becomes: Do' tribal authorities make these decisions for dependent
Indian: children. or do non-Indian authorities make these.decisions!
In this centuryc most decisions have been made by non~Indianauthor
ities. The pattern, however. is beginning to shift, as tribes, through
their court systems, and developing tribal SOCial se~vIce agenc~es,
reassert; their historical role in the care and protection.of Indian
children. . . .

One might ask, since both Indian and non-Indian,systemsshonld
act in the best interests of the child, what differeneeit:mll.kes which
court has jurisdiction. The difference is that these. decisions;are:in
herently binsed bv the cultural selting of the dscisionmaker and-the
history 'as to what has happened to Indian children when dee,isions are
made by non-Indian authorities. Several years ago, it ',:as est~mated Oil

the best available data that 25 to 35 percent of all Indian children are
being raised by non-Indians in homes andinstitutions.\ .. ," .' ". .'

An Indian' family's initial contact with these non-Indian institu
tions is usually the "welfare worker." Given the destituteandimpov
erished conditions extant on many reservations and in the urban. areas
to which Indians were relocated, public assistance iSRi;p-itin~ukbut
necessary reality. The social workers, who are usually iintrained 5. and
have little or no understanding of Indian lifestyle orculture;ll'lake
judgments concerning the adequaey of the Indian child's upbringing.
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1. TIlE DEMOORAPHY OF THE PROBLEM 11

otherwise--and the tribe is required to turn these moneys over to
agencies and placement families. .

;1

I
I
!.

i
!
i
I

rate for ·non-Indianchildren· is 1 out of .. .. , .
fore, by proportion, 8.4 times (840 . e~)ery .219.8. The~e ar.if~hel'e-
III adoptIve homes as there are no~~I~d~ aShidny Indian children

There are 319 (or 1 out of ever 194). Ia!! c 1. reno .
The foster care rate for non-I dY ~, Indian children III foster care.
therefore by proportion ') .. ti n lan(~.!~ 1 out of every 366.6. There are
drer: in foster care as tT;~l'elJ::~s ~I Fd',cent) ~s many Indi'an chil
availnbls on how many Indi re n<?n- n Ian children.. No datawas
homes or institutions.· . an children are placed III 'non-Indian

Idaho·
There nr o 808 I l' ,.. ... " e u, nc Ian children nnd 21' Id I .

on adoptions are too small to he statisti \leI', ~fi a 10. The figures
There are 296 (or 1 ant of ever. . ca y ~Igm ~ant. .

The foster care rate for ~lOlI-Inr12.9) ~ndlan children in foster care.
therefore bv proportion r 4 ti c ra(~4~ out of every 82.r. There are
dren in foster care as theI"el:ll.{,InillOells I ·1' peI'hc~lndt) as many Indianchil-

• . '> - nc Ian C I ren:
Name .

we~~~~'L'l~~'~ 12~:J~g~~~1 c~1:11~t~e; {~7t7:1 in Maine. Of these, 0.45'0
There are 82(or 1 out of erer}" 1" 9.) I d' I ' .

The foster care rate fOI; I -I di a.~, n ran c iildren lJl foster care.
therefore by proportion I~~ 1I~" ians I(~1fut of every 251.9. There are
children in 'foster car ' \" imes '. 0 percent) as many Indian
the Indian chiidreI~ aCr:sil~ \~~~l~I~~cron-fln~ltianchildI ren; 64 percent of

111/
' h' Ian as er care tomes, .
to Igan
There are 7,404 Indian children I 01' . ' ,

912 (or lout of every 8 1) r li I ~Vy er - lJ1 Michignn. Of these
was available on ado )tionsllb I~n ell { re,~l has been adopted, No dat;
non-Indian childreni~ 1 out ~to~-Inchans. The adoption rate for
proportion. 3 7 times ("70 every 30,3. There are. therefore by
ti ve homes ~s there are IU

10 11
Ir)leJ'\c,ent)} ~sllmany Indian children in adop-

TI • , - H ran c 11 C ren .
iere are 82 (or 1 out of ever r 90) I d" , ,

The foster care rate for non- I l ' n ran children lJl foster care.
therefore by proportion .. 1 ti 11{ Ian..s IS 1 out of every 641. There are
dren in foster care as th~r~' an~~~~ ~'lf perl~Ydt) as many Indian chil
able on how J11anlndian'.!'" ,- lll~anC11 r~n,Nodatawasavail
and institutions. y em dren ale placed 1JI non-Indian 'homes

Minnesota
There 'Ire to 672 I l' I'1,594 (or 1 o~t'of eV~~\~7\C ll!dl'~n lU\(~er 21 in Minnesota. O(these,

percent of thes ' 1 ,,~ .) Indian children has been adopted ; 97 ;;.e were a( opted by no I Ii £ " , ..,
rate for non-Indian children is l·out ni nc :an amilies, The adoption
by proportion, 3,9 times (3DO )" a every ~l.1. The:e are therefore
adoptive homes as there are 11011 PIJeldc,ent)1 ~lslm<1ny Indran children in

Th . .. '.. , - I Ian c u ( ren
ere are /37 (or 1 out of ever" r 9.) I di: '," .

The foster care rate for 1101·1-1 l~ /.-: 1 n ian c iildren 111 foster care.tl
f

c IH ians JS out of everv ')8" 8 Tli
l~re are, by proportion. Hi,;'; times (16"0 ".,.""" 0,., iere ~re

cluldren 111 foster care as then' a' 'i drelcel~t) as many Tndian
available on how Illan~ r1\di.~t~ l~I:~ldl: n ian chl1clrer~, No data was
homes or institutions.' ' I len are placed lJl non-Indian

I
,

l,
1 .
I

I
~

{
1

1
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11 Mnrh of 'th ls ~pl.'tton is h:1RfI'(1 on Iurllnn rhtld "~p:fnrp ~tntl,,,tl('~I fSlJr ' · f1 v,::,:.Tll1:t -.1f1 7.n .
prepared for the Task Force by the Assocfn tlou on Amerlrnn Indlari '>ktfnlrs; Iric, .;... all
ua ta untess otherwlt";p Ind\l"llte"ll IH from thtH Rllr,\'ey. .: , ., -" , ..:'

'10 Absolnte minimal estimate,

Because of the various recordkeeping systems of States andcoun
ties, it is difficult to obtain a picture of the full dimensions of this
problem. Data is often grossly incomplete, omitting crucialinformation
such as whether placements are made to Indian orilOn-Indian homes.
Information is often not available on all the factors which affect the
placement issue, such as private agencies.

The data in this section has been calculated on the most conserva
tive basis possible; the figures presented therefore. reflect the most
minimal statement of the problem. Adoption statistics:areclllculatecl
by using the child's age at adoption and projecting pattei.'ri'basedon
available yearly placement patterns. Foster care figuresarede.rived
from the most recent yearly statistics available. All statistics are from
1973-1976 unless otherwise indicated.

Statistics are presented for those States where a significant Indian
population resides.

Alaska
There are 28,334 Alaskan Natives under 21. Of these, 957 (or lout

of every 29.6) Alaskan Native children has been adopted ;93percent
of these were adopted by non-Native families. The adoption rate for
non-Native children is lout of 134.7. By proportion, there are 4.6
times (460 percent) as many Native children in adoptive homes as
there are non-Native children.

There are 393 (or lout of every 72) Alaskan Native children in fos
ter care, The foster care rate for non-Natives is lout of every 219.
There are. therefore. by proportion, 3 times (300 percent) as many
Native children in foster care as non-Native children. No data was
available on how many children are placed in non-Native homes or
institutions.

Arizona
There are 54,709 Indian children under 21 in Arizona. Of these,

1.0a9 (or 1 ant of every 52.7) Indian children has been adopted. The
adoption rate for non-Indian children is 1 out of every 22(\4. There
are therefore, by proportion, 4.2 times (420 percent) as many Indian
ehildren in adoptive homes as there are non-Indian children.

There are 558 (or 1 ant of every DR) Indian children in foster ra)'C',11a
The foster care rate for non-Indians is lout of every 263,6. There arc.
therefore, by proportion, 2.7 times (270 percent) as many Indian..
children in foster care as there are non-Indian children. . ..

CaUfomia
There are 39,579 Indian children under 21 in California. Of these,

1,1)07 (or lout of eWI'Y 2fi.a) Indian chi ldren has been adopted: U2.fj
percpnt of these were adopted by non-Indian families;·The adoption



48

; ::r"'l;} .,,"\ r ,

jJ[ontana . . . . '{ t''. .... 'Of these
Tl 1" 1'24 Indian children under 21 nrn on ana, '.' '

iere are 0, . ' been ad t d : 87 percent
541 (or! out of every 30) Indian children h,a~ ee~ a ~S e J0 rate for
of thesewere ~dopte~ by non-Ifndmn fa17~I~esT~~:eaaI:P:he~e{ore by
non-Illfhan ohildren IS 1 out a every .. . 1 '1.3 '. . d _

-ti 48 times (480 percent), as many Indian c 11 nren >In. a op
propol lOn, . . 1 'ld . " .: '.' :
tive homes as there are non-fIndI~n~~I3)I:~dianchildren in fb~ter care;

There are 534 (or lout 0, eveI:}' " . .' f.ever 363;5.~l1hereare
The foster care rate for non-IndIans IS lout o eve ') , , '1 di .
therefore by proportion, 12.8 times (1,280 'perce~t)as m~ny~ n '~~a~
'1 '11' I'll foster care as there are non-Inchan children. N. a da

r
t a I'c II ( ren ~ 'h'll I I In non- nuianavailable on how many .Indinn c I uren are p acec . ,

homes or institutions. .

Ne~~::e are 3,739 Indian children under 21}n ~evada.Th;e~gures

onT~~~t~~~s7~r(~~~ ~~~~ft~v~~,;t:~~~y~a~~:~gfcl~nrl~~~i3~18f~~:r~~:~
Tl f t te for non-Indians IS lout 0 every .... ,.'

th~~ef~r:b~a;~.:;ortion't"l/.0ym~s ~~l~E~li:~t~hlilJ~~~?J~~:~~c~~;;
dren In foster care as iere ,alc , 1 I" non-Indian
available on how many Imhan chIldren are P acre III

homes and institutions.

New Mexico . r M' The
There are 41.:>15 Indian children under ,21. Il

l l
Nei:nifi~~~'

fig~h~~'~~r~(~~17t~~~.s1~~tt~f :\~~~~ It~7~eI~~~~t~1~llr:n"in fO~~~~~£~:~
The rate for non-Indians is lout of everyI~~1"a~~lSld~: in foster
by proportion, 2.4 (240 p~rcenq as ma~ ._ available on how
care as th~re ar~ non-IndIan

l
chedIld,ren. ~I~d{:nll10mes and institu

many Iridian children are p ac III non .
tions.

New Yode . . N y' k The fizures
There are 10.627 Indian children under 21I~ .ew or. " "

on, adoptionslR412'e(toolsmatll ~oe~:rystai~~~I)c~~ai~l~t~ld~e\~ in fo.s.t.er car.e.
I'here are or 011 a :. f ev .r 2226 There are

The foster care rate for non-IndIans IS 1 out at evase nYlally'I~dian c.hil- .
b ,t'" times (300 perren) <,... 1therefore v propoi Ion. u· I I' hildren AnestImate(

dren in foster care as, there are, non- DC UlU C. I... " .v> '.'

!.l6.i:i percent are placed III noneIndian foster homes. "

N01'th Dakota . . . I Dak taOf these
There are 8,126 Indian children Im~ler 21 III Nort I In fed', Seventv~

269 (or lout of every 3.o.~) IdDC'I~n/~I.I~~~~~_i~di~~;I£:~~l~es;~Theacl()p-
five perrrnt of these were a op e ') f···· '8"6'.2 'T··her.c' a.T..e, . I l' h'll n is lout a everv··' "..... ,
tion rate for non- DC,lan c I (~e <)80 ercent) 'as';fuany' IndIan
therefore bv proportIOn, 2.8 times (~ p di . 'l'ldren:',
chlhlren in adoptive homefasy~er;7a7)¥~di;~cmYd~~~ in f~st~r care.

There are 296 (or 1 °fnt 0 e'TlYI' . is 1 out of every 5!53.8. There
The foster care rate o~' non- nco inns I . 0 ercent) asmanvIndian
are therefore by proportIOn, 20.1 times (2,Od1, P Id 1 . ·N· (lata was
children in foster care as there are non-In ian c I ( ren ... ,?' .... ',' .
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available on how many Indian children are placed m non-Indian
homes andinstitutions.
Oregon

There are 6,839 Indian children under 21 in Oregon. Of these 4-02
(or lout of every 17) Indian children has been adopted. No data was
available on adoptions by non-Indian families. The adoption rate for
non-Indian children is lout of every 19.2. There are therefore by
proportion, 1.1 times (110 percent) as many Indian children in adop
tive homes as there are non-Indian children.

There are 247 (or 1 out of every 27.7) Indian children in foster
care. The foster care rate for non-Indians is 1 out of every 228.5.
There are therefore by proportion, 8.2 times (820 percent) as many
Indian children in foster care as there are non-Indian children. No
data was available on how many Indian children are placed in non-
Indian homes and institutions. ,

OklahonUz
There are 45,511 Indian children under 21 in Oklahoma. Of these,

1,116 (or lout of every 4(Ul) Indian children has been adopted. No
data was available on adoption by non-Indians. The adoption rate
for non-Iridian children is 1 out of every 188.1 There are therefore
by proportion 4.4: times (460 percent) as many Indian children in
adoptive homes as there are non-Indian children.

There are 337 (or 1 ant of every 135) Indian children in foster
care. The foster care rate for non-Indians is lout of every 5;')1.
There are therefore by proportion 3.9 times (410 percent) as many
Indian children in foster cure as there are non-Indian children. No
data was available on how Illany Indian children are placed in non
Indian homes and institutions.
South Dakota

There are 18,322 Indian children under 21 in South Dakota. Of
these, 1,019 (or lout of every 18) Indian children has been adopted.
~o data was available on adoptions by non-Indians. The adoption
rate for non-Indian children is lout of every 32.4:. There are there
fore by proportion, 1.6 times (180 percent) as many Indian children
in adoptive homes as there are non-Indian children.

There are 832 (or lout of every 22) Indian children in foster cnre.
The foster care rate for non-Indians is 1 out of every 492.1. There
am therefore by proportion 22.4 times (2,0-1-0 percent) ns many T11

dian children in foster cnre as there are non-Indians, No data WIlS

available on how many Indian children are. placed in non-Indian
homes.

lVo8hi..n.,qton
There are 15.980 Iridian children under 21 in 'Vashington. Of these,

740 (or lout of every 21.6) Indian children has been adopted. No dnta
was available on adoptions ]J.Y non-Indians. The adoption rate) for
non-Indian children is 1 our of everv 407. There are tJwrefore hv
propOlt.ion.18.8 times (l,POO percent) as many Lndian children in
ndnnt.ive homes as there are non-Indian children.

Then' are M9, or 1 out. of everv 28.!l Indian children in foster care.
Thefnstor carerate for non-Indians is 1 out of every 275. There nre
therdqreby proportion, fI.G times (960 percent) lIS many Indifln

:1
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children in foster care as there are non-Indian children. Eighty per-
cent of these were placed in non-Indian homes." ...

Wisconsin
There are 10 456 Indian children under 21 in ·Wisconsin. Of these,

733 (or lout olevery 14.3) Indian children ha~ been adopted. No data
was available on adoptions by non-Indians, I'he adoption rate for
non-Indian children is lout of every 251.5. There are the~efore ~y
proportion, 17.9 times (1,760 percen~) as ~nany Indian children l1l

adoptive homes as there are non-Iridian children. .
There are 545 (or lout of every 19) Iridian children 111 foster care.

The foster care rate for non-Indians is lout of every 252. There ~re
therefore by proportion, 13.4 times (1,330 per.cent) ~s many IndIan
children in foster care as there are non-Indian children. No data
was available on how many Indian children are placed in non-Indian
homes and institutions.
Wyoming . . ....

There are 2832 Indian children under 21 inWyoming, The figures
on adoptions ~re too small to be statistical~y sigI~ifican~.

There are 98 (or 1 out of every ~8.9) ~ndlan children 111 foster care.
The foster care rate for non-Indians IS J out of every 301.6 There
lire therefore by proportion, 10.4 times (1,040 pc!cent).,as man~.In~
dian children in foster care as there are non-Indian children, FIfty
seven percent of the Indian children in S'tate ~oste.r care are in
non-Indian homes; and 51 percent of the children 111 BIAfoster .care
an' in non-Indian homes.

Utah
There are 6690 Indian children under 21 in Utah. Of these; 32~,

(or lout of e~'ery. 20.4). Indian children has been adopted, ~o data
was available on adoptions by non-Indians. The adoption rate for'
non-Indian children is lout of everv 68.5. There are therefore by
proportion 3.4 times (340 percent) as "J!lany Indian childrenin.adop
tin' homes as there are non-Indian children,

There are 2't9 (or 1 out of every 26.4) Indian children in foster
cnre. The foster care rate for non-Indians is 1 out of every 402.9.
There are therefore by proportion, 15 times (1,500 p.ercent) as mauy
Tndiun children in foster care as there are non-Indian children. No
data WlIS available on how many Indian children are placed in non
Indian homes and institutions. •

2. LEGAL STATUS-WHO DEClD~~S?

The Federal courts. ns well as some State courts, have generally
rccozuized the crucial place which the issue of child custody holds
in ti~e framework of tribal self-determinution.

If tribal sovereignty is to have any meaning at all at this ~uneture of histor~,
it must necessarily include the right within its own boundaries a!1d ~eml!ers,~lIp
to provide for its young, a sine qu« min to the preservation of its identtty.

The most recent Supreme COUI't. case on the subject, Fisher v, Di8
, trlct OOUr-t,14 affirmed the jurisdiction of the ~orthern Cheyenne
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TribalCourt to make custody determinations in the face of a chal
lenge to have such jurisdiction taken by Montana State courts. Since
Montana had not acquired any jurisdiction over Indian country pur
suant to Public Law 280, and the action arose on the reservation, the
Supreme Court characterized the tribal court's jurisdiction as
exclusive. .

Many Indian child placement issues do not necessarily arise in such
clean-cut fashion. Frequently, the physical location of the child affects
whether the tribal court. has jurisdiction. Decoteau v. The District
Oourt,l5. is a case involvinz a conflict between State and tribal juris
diction, where the pertinent acts occurred on both trust land and non
trust land. The Supreme COUl't. upheld State j urisdiction based on a
finding that the non-trust portion of the "former" reservation had
been terminated. In that case, the tribal interest in the welfare of its
minor member, however, cannot he as a practical matter any less than
where geography assures jurisdiction.

Although Decoteau did not deal with the issue of "domicile," it is
pertinent to child welfare jurisdiction. "Domicile" is a legal concept
that. does not depend exclusively on one's physical location at any
one given moment in time. rather it is based on the apparent inten
tion of. permanent residency. Many Indian families move back and
forth from a reservation dwelling to border communities or even
to distant communities, depending on employment and educational
opportunities. The domicile of a child is often viewed as a basis for
a court's jurisdiction to determine his/her custody. In these situations
where family ties to the reservation are strong, but the child is tem
porarily off the reservation, a fairly strong legal argument can be
made for tribal. court jurisdiction. In a recent New Mexico case in
volving Ii Navaho child situated off reservation in Gallup, N. Mex.,
it was argued that the Navajo tribal court is the appropriate forum
to determine: custody." .

Child rearing and the maintenance of tribal identity are "essential tribal
relations" [citation omitted]. By paralyzing the alJilit.v of the tribe to per
petuate Itself, the intrusion of a State in family relationships within the Navaho
Nation and interference with a child's ethnic identity with the tribe of his birth
are ultimately the most severe methods of undermining retained tribal sover
eignty and autonomy."

This concept of court Jurisdiction is based on the tribal status of
the individual rather than the mere geography of the child and recog
nizes that the tribal relationship is one of parens patriae to all its
minor tribal members. It is an attractive formulation, considering
that in reality, Indian children are usually culturally and tribally
terminated by placements to non-Indian homes when they are subject
to State court systems." This has not been given substantial recogni
tion by the courts," As a practical matter, this construction seems
limited to situations where the Indian child is in reasonable prox
imity to the tribal court, such ·as in a border town. Applying this
construction to an Indian child living in Chicago who is an enrolled

"420 n.s. 42" (1075).
18 See e.tt .• "nri 8C01t ,qi n. Pctouiatomies of the Ha,nn,ahville Lntlittn. ttommimit« l. Hnuetrm,

8ltpra; and ·,'lhadng Bear v, Pear80n, et al., S.D. Clr. Ct .• Gth Jurisdiction Clr. June 21.
1974 (unreported).

"In the matter of the Adoption of Randall Nathan Swanson, Amicus Curae Brief, No.
2407.

" !bid'at 8.
I. See, Matter of Greybull, 543 P.2d IOi9 (1975).
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member of the Yakima Nation would createmajor practical difficul
ties without a well-defined operating system for effechlating Tribal
jurisdiction. . ". ...,.' '.' ,.. . .'.';

Just as mobility will frequently remove Indian children from
reservation systems and bring them into initial contact 'with 11On
Indian systems, so mobility will also remove a child subject to a tribal
court's jurisdiction into another geographic jurisdiction. This can
create the following problem: After a tribal court determines child
custody, the child leaves the reservation, and the issue of custody is
relitigated in a non-Indian court.. Generally, betweentheStntes, the
constitutional standard of "full faith and credit" governs the way one
court will treat the decisions of another. This standard is not consti
tutionally required of State courts with respect to the judgments of
tribal courts. State courts can (and some do) -under the 'principle of
comity-respect between sovereigns-recognize the determinations of
tribal courts. Recently the Maryland Court of Appeals refused to
allow Maryland courts to determine the custody of a Crow; child
where thatdetermination had been made by the Crow Tribal Court."

FINDINGS

1. The removal of Indian children from their natural homes and
tribal setting has been and continues to be a national crisis.

2. Removai of Indian children from their cultural setting seriously
impacts a long-term tribal survival and has damaging social and
psychological i-mpact on many individual Indian children.

3. Non-Indian public and private agencies, with some exceptions,
show almost no sensitivity to Indian culture and society.

4. Recent litigation in attempting to cure the problem of the re
rnoval of Indian children, although valuable, cannot affect a total
solution.

5. The'current systems of data collection concerning the removal
and placement of Indian children a.re woefully inadequate and "hi.de"
the fu11 dimension of the problems.

6. The U.S. Government, pursuant to its trust responsibility to
Indian tribes. has failed to protect the most valuable resource of any
tribe-its children.

7. The policy of the United States should be to do all within its
power to insure that Indian chi.ldren remain in Indian.' homes..

,'-',

."
1. Congress should, by comprehensive legislation; i:lire6tly' address

the problems of Indian child placement. The legislation should
adhere to the following principles:

a. The issue of custody of an Indian child domiciled on a reserva-·
tion shall be subject to the exclusive jurisdiction of the tribal court
where such exists. .'

b. Where an Indian child is not domiciled on a reservationilldslllJ
jed to the jurisdiction of non-Indian authorities, the tdl;>e ofotigin
of the child shall be given reasonable notice before any action affecting
his/her custody is taken. .. ., ,

2Oll"alcefield v, Uttle Light. 276 Md. 333.347 A 2d 228 (1975).
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. c. Th~ trib~ of origin shall have the right to intervene as a party in
interest III child placement proceedings,

d. ~on-Iridian social service agencies, as a condition to the Federal
funrlmg theyreceive, shall have an aflirmativs obligation-by specific
programs-to:

(i) yroride training concerning Indian culture and traditions
to all Its staff;

(~i) establish a preference for placement of Indian children in
Indwn homes;

. (iii) evaluate and change all economically and culturally in-
nPP:op1'lateplace~nent criteria ; .

(
J )IV) consult WIth Indian tribes in establishing (i), (ii), and
HI •

e. Significant Federal financialresollrccs should be appropriated for
deveJoPl?en~ and Illamtcnance of Indian operated foster care homes
and mst.itutions :

(~) in reservati<:m areas such resources should be made directly
available to the tribo ;

(ii) in o!f-reservation areas, such resources should be available
to appropriate local Indian organizations.

f. The Secretary of the Interior should be authorized to:
(1) undertaln, a detailed study of the manner and form of child

placement records;
(ii) to definitely determine the full statistical picture of child

placement as It currently exists ;
(iii) to require standardized child placement recordkeeping

syst.ems from al} agencies receiving Federal moneys;
(IV) to require annual reports from such agencies pursuant

to the mandatory recordkeepmO" svstem .
(v) t? review all ruJe~ and r~guJatio~sof the Federal Govern

me!1t wl~h resp~ct to ~llIld placel?ent, and revise such, in consul
tation WIth .Indian tn~)e.s and child placement azencies to reflect
Federal policy of retmnmg Indian children in I'i'tdian homes.

C. JURISmCTION OVER NON-INDIAN'S

This are.a m.ust be nppronchod on several levels, There is widespread
apprehension m the non-Tndian community residing on or near Indian
~·es~rv.at~ons conccrnmg the exercise or potential exel'eise of tribal
)Ur~sdlctIOn over ~?n-Indians. This ~eeli!1g appears to be, at least in
pal t, based on a major nonllnd~rstan~hngIII the n~m-Indian community
about the legal ~tatu? of Indian tr-ibes and their lustoneal-constitu
tional relationship wI!h th:- Fe~l~ral Governn!ent. Complicating this
vacuum?f ~now}edge IS an implicit, and SOll1~tllnesexplicit, viewpoint
that wInJe It .m~ght be permissible for Fndian tribes to have power
over Indlluls,/tl,; s~ll1~how 1:10rall:y m~PPl'opri~te to have such power
o.yer non-Indians within their territories. In this furor over the exer
cise oJp.ower, Indian govel'Umrnts arc, in the political arena, beinz
held to higher .?tandar~ls?fperformance than Americans generally ex:
pec~ from their public institutions-c-it is as if competence of "non
Indian governments IS assumed and that of Indian O'ovemments must
be demonstrated. b_
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RENA K. UVILLER,
Director, Juvenile Rights Project.

I also noted in my testimony (p. 3, last paragraph) that section
101 (d) appears to gIve private individuals, groups or institutions ~he
authority to seize Indian children for 30 days without even notifying
the parents or the tribe. I understand, however, that your committee
is in the process of either eliminating, modifying or clarifying this
section.

I hope these suggestions are useful, I am pleased to be of service to
t.he committee.

Yours sincerely,'

WILLIAlII BYLER,
Executive Director.

ASSOCIATION ox AlIIERICAN INDIAN AFFAIRS, INC.,
New York" N.Y., October 130, 1977.

Senator JAlIIES ABOURElzK,
Chairman; Select Committee on Indian Affairs, U.S. Senate,
WashingtJon, D.O.
(Attention of Ms. Patty Marks).

DEAR PA'I"'IT': Steve Unger of our office suggested that I send you
sug~estions on the master plan for the construction of locally con
vernent day schools to afford Indian parents an opportunity to educate
their children without exposing them to the hazards of the boarding
school living arrangements.

I am enclosing a draft proposal that this association, Chet Sprague
of the Massachusetts Institute of Technology School of Architecture
and Planning and Dillon Platero of the Navajo Office of Education
worked out several months ago. It seems to me that a national plan
would follow along similar lines.

The master plan proposal that we had sketched out is based upon a
6-month work schedule and was necessarily less detailed than the kind
of detail that could be provided in a master plan developed over a12
month-period.

As page 1. item 6. indicates in our proposal, a method of approximat
ing costs would be developed. A master plan developed over a 12
month-period should include not merely a method, but the application
of this method, so that the final master plan includes reasonably close
cost approximations. (I should also add that our proposal was based
on a projected cost of approximately $70,000 and this; too, made it
necessary to reduce the specificity of costs for each of the schools.
,Vithout a great deal of additional expense. the congressionally au
thorized master plan could provide this specificity.)

Steve suggested that S. 121-1 be amended to stipulate the time period
during which correcting the situation should be accomplished. We
believe that a 5- to 7-vear-poriod is a reasonable time. Unless there is
some kind of time limit, I am afraid that the RIA will develop a master
plan that stretches its program out over a generation or two.

Sincerely yours,
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AMERICAN CIVIL LIBERTIES UNION,
New York, N.Y., AugWJt8, 1977.

Senator .TAlIIER G. ABouID~zK,
Chairman, Select Committee on Indian Affairs,
Wa.ghington, D.O.

(Attention of Tony Strong).
DFAR SENATOR Anormezn : Thank you for the opportunity to testify

before your committee on August 4 regarding S. 1214. At the con
elusion' of my testimony Senator Hatfield. who was then. presiding,
requested that I provide the committee with proposed statutory lari
znaze that reflect mv tl'"timonv nnd the written statement I previously
provided, a copy of which is attached hereto. . .

My first recommendation was that the bill should provide for
notice to the tribe and/or natural parents whenever an-Indian child,
previously adopted or in foster care by order ofa nontribal ,a\lthority,
is either institutional ized or transferred to a new fosterJlOrrie.(See
page 4 of my written statement, pars. 1 and 2.) AccordiIigly,T,propose
thl'. f0llowin.'! new sect.ion :

"Whenever an Indian child previously placed in foster care or for.
adoption by any non-tribal authority is committed or placed, either
voluntarily or involuntarily, in any 'public or private institution, in
cluding but not limited to a correctional facility, institution for juve
nile delinquents. mental hospital. or halfway house. oris transferred
from one foster home to another, notification shall forthwith be made
to the child's tribe of origin and to his or her natural parents. Such
notice shall include the exact location of child's present placement and
the reasons for that placement. Notice shall be made before the transfer
of the child is effected, if possible, and in any event. within 72 hours
thereafter."

Mv second concern was that the bill does not limit the exercise by
non-tribal authorities of temporary placement power incircumstances
of imminent danger (see p. 3 of my written statement).

Accordingly. a new section should provide:
"In the. event that a duly constituted state agency or any representa

tive thereof has good cause to believe that the life or health of an
Indian child is in imminent danger, the child may be temporarily re
moved from the circumstances giving rise to the danger provided that
notice shall be given to the tribal authorities and the natural parents,
if the latter can be located. within 24 hours of the child's removal.
Notice shall include the child's exact whereabouts and the precise
reasons for his or her removal. 'Within 48 hours of removal a hearing
shall be held to determine whether good cause for the removal does in
fact exist and whether the tribal authorities or the natural parents
can provide for the child's care until a further custody determination
can be made." .

Finally, I expressed concern that the bill's language (~oeEin()t ade
quatelv i-effect its intention to regulate only placementsmade by non
tribal authorities. The bill does not intend to interfere with tribalor
parental placement decisions. (See my written statement, p. 3.) A,c
cordingly, in the definition o~ "child placemel~t" on line 3 o~ the b111
at page 5, after the word "private," the following shouldbeinserted :
"other than custody arrangements made by a, naturaliparent ora
tribal authority." .
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PROPOSAL-MASTER PLAN FOR NAVAJO SCHOOL FACILITIES

The Navajo Nation and the Bureau of Indi~n Affairs have deter
mined that it is sound educational and SOCIal policy to afforcl all Na vajo
students the opportunity to attend locally convenient-day schools and
to have access to long-term 01' emergency boarding facilities that are
closer to home.

At present, approximately half of all Navajo students-constitnt~ng,
almost 90 percent .of those ,atten~lllg BIA school~-attendboarding
schools usually at inconvenient distances from their liomesj.andlarge
numbeI:s of day students attending public and BIAschools,arebused
over excessively long distances. " ;,'.

A master plan must be developed to provide a sound basis for de
cisionmaking, funding, and other action to implement Federul and
tribal policy in a cost-effective and timely manner. The plan n~uf>t re
flect Navajo community standards and aspirations and provide for
maximum-local community participation in the governance of schools.

The Navajo Division of Education staff and Consultants proposes to
prepare a master plan that will indicate and map:

(1) Proposed location of all schools;
(2) How and where existing facilities and roads might be

utilized to serve marc children better;
(3) ",'11ere new facilities and/or roads arc needed and rlesired ;
(4) The geographical area and approximate number of students

that each school would serve; and "
(5) Approximate busing distances and times.

In addition, the master plan would provide:
(6) A method of approximating costs regarding the construc

tion of new, and the rehabilitation of existing, facilities and roads'
and the cost of busing j

(7) An exposition of the arguments behind the decisions made
in preparing the plan;

(8) A tabulation of changes necessary to achieve the conditions
proposed in thc plan, given the present situation as the starting
condition;

(9) A description of various alternatives for implementing the
proposed plan;

(10) An analysis of each alternative in terms of degree and
type of change necessary over various timeframes; and

(11) An analysis, in some detail, of the impnctoftheplanon
selected local communities. ",,', ", ,

In order to produce the master plan, we will gather information that
can answer the following questions:

(1) What is the population distribution reseryation~,virleof
school-age Navajos? W'hat have been population ,<;hll;ng~i;3,bQth

as to sizeand location. over the past 10 to 20 yea,ri!if1,n(l\vhafflt'e
future project.ionsj What factors are causing these"rhang~<;?How
has home location changed in relation to school location over recent
years?
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(2) Where are existing and appropriate school facilities 110W

located? How large arc these facilities? What is their present use ~
'Yhat are future plans for school construction ~

(3) Where is housing located that can be used by teachers? What
are future plans?

(4) What is the roa d network of the entire reservationj ",Vhat
arc future plans for improvement and expansion?

(5) 'Where is 'yatrr available and acceptable in appropriate
quality and quantitvl

(6) Where are fuel sources and where arc utilities available
including power and communications! What are future plans for
expanding distribution?

(7) ,Vllat arc reservation-wide patterns of weather differences
(i.e., the occurre~ce frequency and amount of snow, ice, and rain) ?
Whnt are subsoil and drainage conditions such as affect road
passability]

(8) "That are applicable codes, laws and regulations that govern
location and condition of education facilities? How flexible nrc
these?

(9) ,V?ere are all Head Start. kindergarten, special education,
prcvocational, and secondary vocational programs, located? How
do these handle problems of scheduling, transportation equipment.
and teacher recruitment and housing? How many students attend
these programs? "'ha t, inhibits atrendancs and to what extent '1
'Yhere do these students live-that is, how far from school? ·What.
type of roads do they travel over, and in what kind of weather?

Our preliminary reconnaisance has determined that the information
necessary to answer the above questions for BIA schools is larzelv
available at BIA offices in Gallup, Albuquerque 'Window Rock, ~\I(l
local BIA agencies.' , , '
, Public school. informat.ion is located in two respective state educa

t~on offices and ll1 the p~lbhc school districts. The Navajo Division of
Education has collected informntion on both the above.
,J ~h~re a1'(~ additional factors tl~a,t will also nee? to be asses~ed. The
N.a, ~]O Nation, the BIA, the Indian Health Service, the public school
districts, anrl local commnuities, each has .its own history, policies, at
titudes, and plans regardmg school locations, school types and sizes,
roads, the hnsmg of students and/or teachers, the role of local parents
ll1 the gover!1ance of school:",and the proper relationship of clementarv
schools to high schools and to other- educational, cultural and recrea
tIon. programs that exist or are needed in each area of the. Navajo
Nation, .
. Understanding these factors is necessary in order to determine op

tirnnm numbers of sh!dents per school, travel time to school, safetv
standar~ls, transnortation modes. and honsing for teachers.' "

The information regarrling the above factors will be ,Q"athpre(l
through an early stap:e of the project and combined with the data
gathered lInd,pl' questions nll~nl.)('red 1 to l) above in order to produce
maps. that will analyze, the intornlnv of all factors and finnllv will
describe proposed geographic distribution of primary, elementary, a
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junior high, high school, special and vocational schools that are large
enough to be socially, economically, and educa~ionallyvalid, and at the
same time, convement to student homes and SItes for future economic
development and planning.

The attempt will be to maximize student options for attending; these
schools-or close-to-home boarding schools-while minimizing the
dependence on long distance busing or on distant boarding schools.
The master plan will attempt to maximize the USe of existing facilities
and roads, VI"here these meet local acceptance, and minimize the need for
new school and road construction. Finally, future construction will
take into account centers for economic development, should these arise.

Because of time constraints and the great size of the Navajo Reserva
tion, the studies that are made to prepare the master plan and the
master plan itself cannot focus reservation-wide on local detail, such
as the specific location of needed road improvement or the specific
nature and itemized cost of necessary facilities renovation. However,
to overcome the effect of some of these limitations, the master plan
will be supplemented by an analysis focusing in some detail in one or
two small segments of the reservation and study and describe the
ramifications of the proposed approach in two or more local areas.

The final product, constituting a master plan with accompanying
maps and supporting data and analysis, will be useful to the Navajo
Nation, BIA and to other agencies in identifying and initiating pro
cedures and funding proposals that can achieve over the short term
and over an extended period of time the goals mentioned above in the
preamble. It can be completed in time to develop specific funding pro
posals for fiscal year 1978.
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