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infvingement of” the publie trial fight.
Mt does not, huwmer make it consii-

Lutionally mandated in all exclusion cir--
It would hardly be feasible.
wilness-orientad exclu-

cumstaness.
to expaet, in the
sion cases, that a witness afraid for her.
kealth or safety would feel, or actually.

he, 1n any better pos ttinu foile wing a ..
Erial court wolr dirg or or der designed to -

remove Ifrom the s'pcctators the persons
reaponsibie for her fears. A spectator’s
animosity or other siate of mind is fav
more easily hidden than omne's age or sex,
and un apprehensive wituess cal be ex-
sected to- continue to be apprehensive
following a selective exclusion. In these

civeumstances, the health and safsty of -

the witness and the rights of the de-
fendant seem much belter served hy
careful inguiry to determine the need
for ths withess's testimoeny and the wii-

ness's Imalhty to testify in public, foi-
lawed by an exclusion order that-is lm-
1tl‘--c1 in time to the witness’s testimony
v gnd otherwise operates, where pos--

5] The colloguy in the record in- -

tivia case reveals that-the trial judee’s
coneernt was multi-faceted, * His exclu-
sion order was based partly on concern
for- the welfare of a young expeciaak
muther and her unbern child and partly
on her own subjective fear of reprisal—
‘ whether- raasonable’ or unreasenable—-if

she testified in public. While the record

alls short of establishing a real danger

o her health or that of her chiid, or the
pes nnablnnnas of har fears in terms of
actual threats, or even a demenstration.
in court of her inability to testifr pablic-
ly, this court i3 very veluctant to see-
end-gueas the Leial court’y discretion on
a coid record -four years hence. See

1 B g, the order could he Fashioned around
norespanse by the witness o oa yeaescion di-
recteil af whether thers are geme particular-
panple whesa presence wenld or wonld not

CAailsturd her,

12, Yeiitioner invifes the voutt to reach an
enposite result by whling that in Doople v,
Iagan, supre, and Veople v, Iinton, sapra;
the New York Clourt of Anpaals has reached

311 F Supn 73 '

e, LO mmlrmze the impacét on the de- -
adar

United :»tﬁe.-: ax rei. Brumo v. Herold,
supra, 403 F.2 ”-.t 327,129 In view of
the defense ohjaction at trial, the bene-
fita of 7!'ir'alqnt Ji refle
the itrial court “migki have been more
eircumspeet in its d 'ision, preimps fol-

lowing the aporos:i outlined ahove
Neaverthelegg, this court can p reeive,

under the applicaibls law, no zrror of
constitutional mugniinde im‘.ici(.ng a
disregard of the irial court’s responsibil-

ity fo conduct a Tair and public frial

Accordingly, petii:ioner"s pelication
muzt be denied. ’

So ordered.
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* AR Indiae communiiy in the State
Cof Michigan asught hsheas corpus relief

witn respect.to infanis who were Indi-
ans of the half hiced, who har been com-
mitted by a Michigan eonri to the Plich-
igan Deparctment of Social Services for
adoption purposes and who had been

ool

resules i'm;~r-:1~:ist.=-nr
F l}ll rtopnd  \ynemdons the
itation, 15:1:,]‘1!1;‘; ng o ! wing those
to b sepuibie asveeamaodations to the
righr‘s‘ Tl ilrf{nriaﬂ:“. and the in-
tegriry of ihe 3t 1] processss, and
completely  cang fandamental o
tions of Jdne proces

nizedl eongours of subiie trinl rizhi,

ection suggest.

ganerally rerog-
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p{aued by su«,h Dupartmenr for amotwn '

by an aunt and unele in Floride. The
District Court, Tioflat, J., held that the
childrea were nol “in custody” of the
aunt and uncle for purposes of federal
haheus corpus, and where no Florida
court had ruled on the federal claims of
the Indian‘ community, - priaciples of
comity required that the Indian commiL-
nity first exhaust fwaliable state reme-
d:e‘: B i

Putition' dented,

1. Wabens Corpus €=l
Afthough Michigan court had com-

mitied children, who were Indiansg of
half blood to Michigan Department of
Social Services for adoption purposss
and Departruent placed them. for adop-
“tiorr by aunt and uncle in Florida, chil-
dren were not “in custody” of zunt and
uncle for purposes of federal habeas
. corpus. requirement that person having
- -eustody be named ag respondent.  West’s

CPSAL§ 63.052(8);
T 2254, 2254(a). - .
2. Habeas Corpuy TRE5.3(1). -

Where Michigan court had commit-

ted children, who were Indiang of half
.blocd, to Michigan Department of Social
Services for adoption purposes
- partment placed them for adoption by
aunt and uncle in Florida, and no Flori-
- .da court bhad ruled on federal claims of
Indian community ‘located in State of
Michigan, principles of comity required
that Indian community fivst -axhuust

. available siate remedies befora secking
o--habeas -corpud-retief - federsl Eoartsr

476-478,; M.CL.A. §
West's I'S.A. § 63.052
28 US.CA. §Y 2234, 2854(a, b).

25 U.s.CA 33
12A1 et seq.;
(d);

William S. Baston, U.P. Legal Serv-
ices, Inc., Marquetie, Mich., and Michzel
L. Jeffray, Orlando, Ta., for petitioner.

James 5. Welch,

Lakeland, Fla., for
respondents. '

28 U.8.CA. §3

and De-.’

thar the prob

ORDER
T ,n)BL.xl District Judwe,
“ha Court has before it a petifion-for

v the Wiscoasin Potowatomies of

4 in the Ziafe of

gz, infants.

The facts indicate thut on November
State of Michigan, Te- -
fathar of the three .
ren involved nerein, shot and killed -

2201971, in the
rov Wandahsega, the

his wifz and her mother, and then took
his own lifa. . Leroy Wandahsega was a

Tnit-blooded Potowatomie Indian, making -

“his childree Indians of the half bleod, as
their mother was Cauecasian. The three.

3

childran had each heen enrciled as mem-

bers of the Hanpahville Indian Commu-.
o nitz at birin, - the Community having .-
by ermu;lv heen organized and incorpo--

zrad bursiant. to Title 25, United States
"'cde, Seetiony 478478 (1972) (origi-

P

naliv enacted as Act of June 18, 1924,

ch. 378, §§ 16-18, 48 Staf, 957-983).

Zter the parents’ deaths, the Juvenile
or for Menominee County,

Indian Cornmunity is located and in
the events related took place)

.
a3

fiied a petifion with the county probate
“court alleging that the three children:

-were without Jegal custodians and were o
ihersfore dependent children witiin the
me2aning of the Michigan J';lyemie Court’

Act. The petition further requested

C dv of 3said children to facilitate
prover planning for them.”
ber 1. 1971, the probate CBIEE[. issued an

order making the children tempovary
warés of thuat ecourt. Theresatffer, on

Jarmiary 15, 1072, the prohate courk . is-
zued & furtner order making tha chil-
dren permanant wards of the court and
cormmitting them fo the B(fichigan De-
pariment of Social Services for adoption

p‘Jl‘UtSPS The Department of. Social _'

Sarvices determined that the best inter-

ii:' ol habeas corpus filed on May 3,07

Han*‘lanvxlle Indian Community; . lov
‘ of Michigan, on be-: -
“hait of Leroy Wandahseps, Jr., Veronica -

Warndahsera, and Tyvons VY. “Vand ansa-. -
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Michi-"
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ternnl aunl and uncle (and

for placemsent.
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Cire 45 370 FuSurio. 1032 (Lo

- ests of the cmldz.en W m.]u ke zerved if
“they were transported to

Florida, there
te ‘t,é placed for adoptiov by Mr. and

rs, Willilam Wilser, the children’s ma-
“espnnden‘ts

herein). Jake MeCulloch, patecnal great

“uncle of the children, who had contested
‘the proceedings in the probata court on

hiz own behalf {rather than on ths part
of the Hawenahville Indian Communitys,
flled a pefition for delayed apgeal with
the drovsiz court, which petition wvas
deniad.  Thereupon, the children were
brought to Frorida, where the
filed a petition for adoption in tne Cir-
cuit Court for Lake Countw, which pro-

ceeding is 3till pending

" On July 13, 1972, the Hannahvite In-
dian Community becams Tormatly in-
volved, when it filed a eomnlaint in the
United States Disiriet Coart fer the

Vestarn Distriet of Michig: eking a
declaratory judgmeat to the effect that
i couniy - probate court
without jurisdiction to dstermine who
should have custody of the children, and
that only the Indian Tribal Council had
authority to do so0. On Novembar 186,
1973 that court delivered a memoraadum
opinion finding that the Michigan pro-
bate court had no jurisdiction to dacide
wwho should have cusfody of the childran
and that the Tribal Council was the (}nl_y
body having that power as a r=sult of
federal stututes rvegulating Indian af-

Wilzeys,

fairs. A declaratory judgment was sub-.

secuently issued on December 17, 1873,
It provided that.the thres children “'ba;

piaced in accordance with [the Indian
and “subject to

Community’sT customs
any formal procedures for child place-
ment ag it may promulgate”” The comd
preered the Director of the Michigan
Danartment of - Sccial Services to re-
guest, within the limits of his authority,
the appropriate Florida governmental
speney to returp the children to Michi-
gan for delivery to the Trihal Council
_When the Florida De-
partment of Health and Rehabiiitad
Service, Divi ision of Family "‘\e.‘-vic:ﬁ--'s
refused to homer his reguest, the Han

had heea.

- 13 of the opinion that it sh

nahville Indian Communits "inti a pet
tion for a wris of Hak-eas corpus in the
Tnited States Dis igt Court for the
Wegtarss Digtris® of Michigan, On April
3, 1974, that eour? relucranily denied the
petition- since it ¢id not apoear thal it
had jurisdiction 1o do otharwize. There-
upon, the Indian Community filed the
present petition iz this Couri.

[1,2] Thi
Edward Wilses
Carole Wilsey,
is trus that
physical eontrol o
present fimne, zhe

nomes Wiltliam
vife, Airiem
onéerzts. While it
mlr":‘.i.s }cwe actual,
rildren at the
urt dees nob bellsve
that this fact aia: suffieient to satis-
fy tha tz—admorﬁ 243 corpus reguire
ment that the r=rson having ozc.:.wdq-
over the hody of the party must be
named 23 respondani, It would app

1

Services no
children for
However, under Flor
pear that pending o
adoption the Divi
of the Florida
and Rehabilifa
cial yuardian of
§ ﬁi) 'J""(u) {
may very Weli
Division of Fam
respondent in anr
ceeding seeking ihe
dren.

Be that as it may, however, this Court.
ould ot hear’
the petitien for haheas corpus af ihis
time for 1 3 of com‘w There is
Sothe quéstion e 0 .vnﬁtler Ti-i
tle 28, United Saction 9234,
applies  ab clrenmstait
preseited by o i Subsection

(a) of that 3 aurz to reguire,
as a precondit plication. that
tha person be pursnant o
the judgmeni oi 3 Staws rulut,” :smd no
Flortda conrt bz ¥ ‘ '
tor relating to ol
., Hilleras v,
Ciro 19853, cer
S.Ct. 827,

law it would ap-

il jndgment of
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nitdren, F.8.A.
Therefore, it
sary to join the
Jervices as a pariy
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releaze of these chil-
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Brewn v. Rawxfield, 320 ¥.2d 96 (5

Cir.), cert:"denied, 375 U.S. 009, &4 8.0t

191, 11 L.EBA.2d 1438 (3983); United
States ex rel. Daniels v. Johuston, 328
F.Bupp. 100 (S.B.N.Y.1971). While it
"is true that the Michigan probate court

has reedered a judgment in this matter,”

it is not possible for-thiz Court to acespt
the-arzument that ihe children arz pres-
ently in tha custedy of the Flovida Divi-
sion of Family Services as the result of
the Michigan ruling, for clearly the
Michizan couris have no power over
Flarida govermmental entities. ‘The bet-

- ter view would appear to be that Section |

2254 does not apply to this petition,
" since no Florida court has yet ruled on
petitioners' federal ciaims. See Hillegas
v.. Sams, 349 F.2d 859, 860 (5th Cir.
1965} (Brown, J. coneurring), cert. de-
nied, 383 U.S. 928, 88 S.Ct. 9237, 15 L.
Fd.2d %47 (1968); United States ax rel

" Daniels v. Johnston, 328 F.Supp. 100 -

(3.D.N.Y.1971)." See . also Amsterdam,
Criminal Prosecutions Affecting Feder-
ally - Guaranized Rights:
“moval and Habeas Corpus Jurisdiction
to Abhorf State Court Trial, 113 U.Pa.L.
Rev. 703 {1565). This means, of course,
- that Subsection (b} of Section 2254 like-
wise does not apply. However, that See-
tion 2254(Db) is not applicable does “not
necessarily mean that this Court can-
proceed to hear the petition at this time.
It is a well-settled principle that a feder-
al court sheuld not hear a habeas corpus
petition in such a case (ie, prior to
trial), rather that it should stay its
hand until the state eourts have had an
opportunity- to rule on the issue. Ex

parte Royall, 117 U:S. 241, 6 S:CE T34 - -

29 1.Ed. 868 (1886). Under the Royail
stendard, it is clear that federal courts
have the power to hear a habeas corpus
petition .prior to any state trial; but
they should withhold exercise: of that
power except.in “cases of urgeney, in-
volving the authority and operations of
the General Government, or the obliga-
tions of this country to, or its relations
with, foreizn nations.” [Id. at 252, 6 3.
Ct. at 740. See olso H. Hart & H.

3?!’ FA-JDJ::I\-\—U p

sive Tisy

Feaderal Re-

_eurrently pending a state judicial pro-

Lake (foz:»
feels comz
ty to a’ur;-e-

A casa va
gavd o the le:
el States in

f Tulze v. Hou%e,

£ X
110 F.2d 707 {9ch Cir. 1840}, In that -
case, a. mambsr of the Yakima In&i'n
tribe was arrestad by ofiiciala of the ©
rorr Tor fiching Tor-and -~

State of Washingt
selling fizh without the lcense 3 reguired

by a staie staiuie.  Prior to trial, the -
Indian soughi a writ of habess corpus in
federal alleying that the staiute >

ning through or pordering the
tion. It was az »1 that this conflict
constituisd a s
nation.to ius
beas corp

. Eo
Court and the Ninth Cireuit. Court of’
Appeals dj spgreed, and denisd the peti- .

tion. . Tk

As in House, so in this case, there i3

ceeding im which petitioners can mak

their federal claims. On this point, the;

court in Honh:. stated: "“[a]s s:l.id"'in

United Zta 'e!., V.

R Ty 4G SCL-. 2, j
Ed. 138 r as- the qtteztmn
‘raised “invol treaty or consiitutional.

rights’ the staie courts ‘ure as competent.

as the fe ral courts fo decide' them’;

. ." I3. at &00. Cleariy the

courts of the Siate of Florida are com-

petent fo deiermine petitioners’ faderal
law claims. Accordingly, itis :

te judicizl procesding .
: !"irc&n’t Court for-

to this with t‘e-,-__‘
25 invoived is Unit- -

; with a treaty hetween -
" the T nited Siai&s and the Yakima iribe
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. 1978) - sin Potms dtnmles of the Hannahville ['1— 1. Fedevul Civil Proesdure S02048 5
ed- b ea e ‘dian - Community on hehalf of Leray ~  Plaintiffs had rizhy to jury trial.in
S5 ET 3 ) ) R . . : B -
) ;L" .L:;q Wandahsega, Jr., Veronica Wandahsega,  their action under Civil Rights Act alleg-
chargs 43 . T T 3 3.1 = -ne - B
cRarge 4 and Uyrone W. Wandahsega must be de-  ing thai county police cificer signed and

5 petition,
5 1'0<:E'P(’.in{-.f .
Tourt for

nied for failurd to exhaust available swore to information fand complaint [}
state rémedies as required by Ex parts . which maliclously chargs p;dl""titfs with-
; Royall, 137 U.S. 241, 6 8. C-_. 734, 29 L. b wing comraitted offense of assanli and
wis Court . P
Ed. 368 (1383). o .- ibat such defendant arnd other-county po-

of_ comi- - s T .
: lusion. . - : ] fica oificers coaspired to give falze testi-
Gnllne N B " : . .

¢ : mony, tampered with, and withheld, rele-

v

[

vant evidence and otherwise maliciously

with re- C
‘“"“"“*n@ prosecuted plaintifes, resulting in their

4is Unit-

Haonse, Lo\ ) conviction, and that eounty police com-
In that : , miissioner, police cupiain and police of-
aa Indian. . C§ o ‘ ‘ , : ficer knowingly or neglizenily refused to.
ls of the - ! : prevent commission DI ‘the wrong. - 42

g for and L ' U.S.CA. 8§ 1983, 1983, 1936..
requived 4 rhcﬁm BURCH and Christine Bureh, | o i i o !' ' .
trial, the : ' Plaintifss, = ("‘Eﬂ Rights <137 D S
£0rpus 1n _ V. : : Fact Lna"'.' m. 3 1 rghtb agﬂon ‘
= statute - » ﬂvb C%RWI{)DY ot 31., Defendants, ..1,3%‘3,.:]; na ?Ed ;‘nfi?u EE.S,-tﬂelg ?IIE.CJ;ij.
betwean 7 : No. 72 G 1400, Be mupa in police for e- were describe :
ima tribe ‘ : ) dld not entitle them to dis-
be exchu- United States District Court, - 355335 ot mmp]mm on theory that they .
ams run- " E.D. Mew York., . . ckeg c'aperczt* to he zuad in that thev
. veserva- . May 29, 1974 : “parsons” within the Civil
5 eonflict 42 T3.5.C. A 1‘§ 18 33 1905
Junal sit- ' -

it of ha- Action under Civil Rights Act on ‘ . )

: Diwtrict . . ground that county police officer signed ‘ o

Court of - ¥ © and swore to an information and com- Pj”“ Shulotan, “Mineola. N. ¥,

the peti- 1 plaint which maliciously charged plain- paintiffs. , i .
ST tiffs with having committed offense of Gaorge W, Pe ey, Jr., U'J?Iﬂt‘-' ﬂxtmmey,‘

| tlh.ere-‘is"' r ussault and that such defendant and oth- %ﬂ fols County, Rl‘el""t‘id M. 1}’ !

cial proc . b er coﬁunty__pol'lce officers conspired to  Sfanley 8. Corwin, Gresnport, N, Y-’-.,.IOf 1

an make - -give false testimony, tampered with, and ~ Cefendants other than Howard Lyons,.
J'}e  withheld relevant evidence aud other- Jro - - '

gint

-

wise maliciously progecuted plaintiffs,
~-resulting -a--their- convictton, E/d il yrpvoR \\; L'\I _rL\J ORDEP’

county police comrmissioner, police cap-
uesions 51 tain and police officer knowingly or nag- NEAHER, Tdistrict ,J',;-.mge_
o g Hgently velused to prevoat eommission of T . o - .
atinnal g Gen i ]“ coramission of n this action under £2 U.S.C. §§ 1983,

the wrong, The District Court, Neaher,

smpatent 1233 and 1936, plainiiffs Elisha and
. ) L3 ot A e SR 3 - : re 3 My IR Py ) Ll
e ihem’ » held that plaintifis had right to jury Christine Rucch sue for moneiary dam-

tl ml, and that fact that official pesitions

1 police force were deseribed in com-
pluint didd not entitle defendants to dis
mizsal of coraplaint on theory that they
lacked capacity to be sued in that they
o : were not “persons” within the Civil
05 COT- . Rights Act.
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e eom-
" federal

s complaining of alleged violation of
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e cormpluint dleges (1_z.zhac defendant

oy, 2 Suifolic County police officer,
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charged the plaintiffs =itk having com-
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