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rf;lsl.llrs hlt'f.';lsistenr ,~-~!:h (he Sixrh· awl
I-'nl.lrt~~f'llt;J _\.jn~n,j'~F·i~':."'. h'e (!~,~liw~ the
iodtitth.m. fint.1i'l;j lh) r1!:"f~f"llhy de,dcl[{ thc,se
<:;l'!'~~~ to f"~ :-,r>,n::it.l", :t.,"·"'.:'~!!~l,\'.Jtl.tjOlJ:i to the
right',,; vi'· d"·f..:.-odann, '.;'~:'."]""':-:!€5, and dIe ill­

te3ri.~.~· oE thf: SWf"":::> ':-~,:!>L!l prO('t:>':',~rl. an.-]
('o;n[lli~te!:: COTI,'i·;"te"l1r ,.....~,.::. i',lQ.l.1a'ilp.n ral i!0­

don;; ot ,1111:" IIrIJ('f'S'-; ;,;:,} :-:h~ s·;nt'ra11y fl:'f."Og­

ui7.f'll f"OTI[rlllrS of til-:' i·~'.l;-';i,· tri"ll. ri;ht_

v,

Unite.d States ex ::eL BruHo v, ,Herold,
s·u.prlJ,'. 408 F.:2d i1t 12'7, 12D.· In vie,,\! of"
the defense ob.i2"<.::til);: ai trial. the bene~

fits of hindsight a.r:dre.rlection suggest
the trial court 'might have b~n more
c.ircumsp,::ct in its dec:siol1, preilaps fol­
lowing the appro':!d:: outlined above;
Neve.!:'the!ess, this CO'!lrt can perceive,
under the appJica;)I~ la',;!, no error of
constitutional Tr.a~r.it:.:de indicating ,.'n.
disregard of the· trial ·.::curt's responsibU­
ity to conduct a fai::.- 2nd public triaLlZ"

~-\ccordiJlgly, petir~on~r's application
must be denied.

So ordered.

United States District Court,
1\I. D. F1or:da,
Ocala Di...--:.sion.

July 11, 1974,

\VilHu.m· Edw·at.,.t r,',;lTSE\:~ and ::r.iirhl.m
Carole \VHsey, his wiIe-, ]{espondl::'obl,

No. '7+.-1";'-O"-()i~.

Petition of the "'"ISDO~S:ci POTO\VAT~ .
O)UES OF' th<!' H_';"::-0TAP..'i7ILE L'1-'
DL"..' CO}l)IT::-iITY on b<>h,,!J of I.oroy
\Vanda.bse[';"1.. Jr., et at, PeHtioner,

i An Indian com::-1t:.nity in the State
oJ,.:'I-Iichigan. .soug-;lt. ,b3h~a3-', corpusreiier
with respect to infants: who ,,""ere Indt­
ans or the haIr bic'Jd. -:..·110 harl been com­
mitted by n. :.rir:'hi.~..;a.n'(;I)\lrt. to th,:!. r\fkh~
[gall Departmeflt ui .:.~.-){'ial S'~l't;ice~ for
adopti0n PUTPO~;~3 2i:d who had been

/'

'lVIS'(JONS:G{':r)O'1'O'\YATOMr_t~SillAlrNAE'trj~.r,::~!'ND. CO~I,f. 7; WIL~I;SY 115;3
Ciif' I\.~ .':77 J''.~nj"lp. n;'):; (J~j':; 'l

II B." [J., the order ,·(Hl1tl b~~ Ll::;l\'ionefl ,nolliHl
11 n'Sp'HI:>e l)y tb.l w.itn~'~ii ,0 fl tllll~.'lrit)n (1[­

red.,~rl Ht whf.tlJer thf!re are som>;> particular
jJi..'f)!,]e wlw:B pn'St;1IH'e w('nhl 01' wullld )It)t

,'n:stllrb lier,

12. PctitiolH:r iI1\'ih~~{ thu conrt to re!lch an
o!.lposite l't>.:llilt by'· t'l1l[ng tlldt if., Peol)le v.
JI<:~~l1n. ,\!J.jiriJ., and Pt'ople Y. Hinton, su-flra;

the Xew York Coud of A~)v~ald h.'l.':> ceaehctl.
311 F.S"jl;l,-7)

[:)] The colloquy in the record in
th'is case l't:veals that ·the trial judge's
concern \Vas multi-faceted.. His exdu­
sion order wag base-d partly on concern
for the welfare of a young expect.ant.
r.wther and her unborn chilc.l' and. partly
on her o·wn subjective fear of reprisal-..
\-v,hethel" reasonable'" or unreasonable--if
S~H~ testified in public. \Vh lie the reeord
falls short of establishing a real danger
to .h.er health or th1..1.t of her child, or th8
J.\~:.~;)I.)nabl~ness of hal' feal'S in terms of
actual'" thr.~~lts','or even a[ierp()'t;~t~~1.tio~I.

in court 0:( her 'inability to te~t~f;,,:pl1bHc­

Jy, this court is very n>.llletailt to sec­
olld-fillO~i the tl'lld t:oud.'J dl3cretiol1 Ott
a cold record· four .year~ hence. See

jr:fr1ngenl!~'nt at the Jlublic triaL dght.
'l'hd dOE:s not, ha'vvever, :make it c:onsti­
LutloJ\a!iy IT.U.1TI(lated in all e:tclu~ion cir-'
cumst:.lDC-2:;. It. woul.d hardly be rea3i'o1e·
t.() espect, in the ,vitni-.:'sfH;H'ient01.1 exclu­
810f1 e~lSd:>, that a witness afraId for her,
he-a!j;h or :'~<'l.fetT would fe~L or actually
he, in any- better position following a
trial ~om:t '1Jo'i;" ii'ire or ord~r-designed to
l'f'mO'v'e from the spectators the .persons
resp'.msible for her fears. A· ~pectn.tor's

atlirllosity or- other state or Elind is iar
more easily hidden tl}an one's age or sex,
a.nd .:.tn apprehensive witne:-;s can be e;·;:­
peded to· continue to be apPl'ehemdve
f(JH6wing a ~elective exclusion. In the:-;e
:;,ircumstancAs, the' health and safety of ..
tht=! witne..;:s and the rights of the de­
t'endllol: 8t:em much better served by
can..d'ul iuquir'y ·to de.termine th'2 I1BBd

for the ',vitness's testimou)' and the wit­
ness's Iriability to testify in public, fOl­
lowed b.v an exclusion orde.r that is lim~

ited in ·~ime to the witnesd's testimony
only 4nd otherwise' operates) ',vhere pos­
sibie, to minimize the impact on the· de­
/1,':Ulant's rights. n .·
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C'1s"[cdv of said childre!1 ,to facilitate. ,

;;ro2~~r 'planning :Eor them-."·, •On 'Decem­
i~!,~r .1. 1971, th~~ probate CoUt·!; issued an
or<:er making the chiJdr<:~n temporary
'sr.:rcs of that court. Thereafter, on
.Ja:-J"';'lry In, 1:172, the prohrttB court i.3­
:me-d a further order making the chil~

clrE':-l permanent w:~rds of the court and
committing them to the lI,+ichigan De­
parl".:nent of Social S~rvice3:for adoption
pU!"PDses. The Department of. Social.
S..:!n-:ct>3 determined that the best inter:"

ORDER

T,;OPLA'l", Di::itrict Judge.

2:·'!1e Court:ld.8 before it :l petition·:for
f!. '.l• ..::.'it'OI hab(~a3 corpll~ fil?d on ·::rfay 3,:
Iff;-4 by the l,Vi3co'Qgin Potowatomies of
t:;,e "Hannah ville Imlian Community; lo~ ',-:

. c.[!~<:=:d in the ,st,gte of ~Iichigan.on be~"

h2.~f of Leroy ;NarH~ah3eg-a, Jr., iTeronic:l :
"lY:!.r,d;.lbs8;[,1. and Tyrone \V. Wandahse~
g2~ L'1ran t.3.

The' fa.cts indh.:ate th<lt on No;i:embel~

:?:? :971, in the State oi }Iichlgan,. Le­
rGY IVandahseg-a, the father of the three
chi!aren inv'olved l1erefn. shot and killed
h~:5 ';1iif~ and hf:I' mother, and.then·took
his D\J;-ll tifa.. Leroy W"i:llldahsega v{asa
fujI-bjooded :PotowJ.tomie Indian, making
his ehiJdren Indians or the half blood, as
their mother was Caucasian. The three.
children had each been enrolled as mem··
bers of the HannahviHe Indian Commu-·
nit? at birth,' the Commtmity having

. pl-e';iollSlr heen' organized and incor.po-­
T2!-.'?tl pu.rsuant, to Title 2.5, United State3
Ce-r':e, Sect-':oIl::l 476-478 (1972) (origi­
nalh' enacted <13 Act of June 18, 1934;
c~. ·576, §§ 16--18,48 Stat. 987-988).

}_-=ter the parents' deaths, the Juvenile
O;-fic:er for ),Ienominee County" :'Iichi­
gan (the. county in v,'b.ich the Hannah-_
,,-me fnd·ian Community is located and in

_....r,·hlc.h the event.3 related took place)
file-d" a petiti'Jo with the cOI.i.nty probate
cCU-;::1: alleging that the three childrffil
,",\'~!'e '?iithollt legal cust'Jdian.s and were --:
tl1e:"erore dependen·t cnildren iiVithin the
n::e~{ninz of the Michigan Jh~-ellile Court
Act. The petition further requested

2. .Ha~as Corpus ~@}5.3(1)
·\Vhere :'\fichig~n court h~d c6mmit~

ted children, who were Indian::;· of half
blood, to Michigan Dep;l.rt~eilt of Social
Services for adoption purposes and De­
partment placed them for adoption by
atmt and ·uncle in Floridfl., and no Flori­
da court had ruled on federal claims' of
Indian community lccated in Stclte of
Michigan, ptinciples of C0111,ity required
that Indian commllnity first· exhau~t

. al,,'ailable state" remedies b6!foJ:'8 8eeking

·115:!

25 U.S.e.A. §,1 ,:76-478; M.e.L.A. §
712..:-\.1 et seq,; West's F.S.A. § fm.052
(3); 28 U.S.C.A. §§ 2204, 2254(a, b).

Petition denied.

,

'V'liHiam S. Easton, D.P. Legal Serv­
kC3, Inc., M,'1l"quette, J\Iicl1., and Michael
L. Jeffrey, Orlando, li'Ja., for petitioner.

Jameo! S. Welch, Lakeland, PIa., for
responde'nts.

pla.ced by such D~partinent for adootion
by,.,a'n/aunt and uneJe in FlnridcL . Th~
District Court, 'l'joflat, J., held that t~18

cll'lldren we,re not-. "in ellS tody" of thB
aunt and uncle for purpOBes- of federal
habeas corpils, a'nd where no Florida
COtilt had ruled on the federul claims of
,the Indian ,;community,' principle3 of
comity required that the Indian "Commu­
nity Jirst exhauat avaHab~e state reme....
dies.

1. Ha~~!s Corpus <P>.51
Although II:Iichigan court had com­

mitted children, who .were Indians of
half blood to ~illchigall Department of
SoCial Services for adoption Pl1l'POS~~;3

and Department placed them. for ndop­
-t.ion by aunt .and uncle in Florida, chil-
dren were not (fin custody", of aunt and
uncle for purp038S of f~deral habeas
corpus" requirem~nt that person having

". 'custody be min:u;!d as respondent. \-Yeses
. P.S.A.§ 63.052(3); 28U.S.C.A. §§
.225'" 2254(a).
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esta of the childr#h:"'\~'()L:ld ce ser....."ed if
· tbe:r ;·y\.,,:re tl'anspor'ten to F'tortda. i.here
to be phtl:.',ed for adoption by 3J1'. o.nd

· )Irs. YliUiaril .\Yiise~·, t:le child!:en's ma­
ter!Hll aunt and uncle (and 'Y~sponde-n't3

her~jn)..Juke "McCuiloch, patern~ll gre,!t,
· uncle of the childr'2n, ;--..-ho hD.c.1 contested
"the proeeedin,gs in the pl'obat~ court on
hi.s own be}1idf (rather' than on the par't
of thn H~~nnahvi!le India.71 Corrmunity) ~

fiI"2u n petition for deiay-;;d appe.atl viith
t..hi:~ proiJate court, ',vhic:h -petition ",Y":13

d~ni€:d. Thet-eUplHl, the children \V~r2

b.'Cought to F!J:rida, vlhere the lrViJs~Y3,

filed a petition for adoption in the Cir­
cuit Court for Lake County, "'\vhicn pro­
ceeding is, 3till penJing.

On July 13, 197'21 the Hanna..'-lvil1e In­
dian 'Community heG~tme formaily in­
v(dved, \vnen it 'filed a cO(J:~)laiIlt in th~

Lnited' 'States District Co art· for the
\l/(~3teTn District of ?i-ricbig';;'l.U .5ce::·dng a
t1eCbratol'y judgment to th'e effect th,at
tI,e county probate' 'court had been
~'jth:}ut jurisdlction to de.ter.u.ine >;I;ho
should ha\-'B custody of the chtld.re.n, and
that, only the Indian Tri'pftl Council hnd
authority to do .30. On )1ovember IG,
19/3 that court delivered 'a. ffie:1Y:0r::wdum
opinion finding that the :'tIichig:lil pro­
b;,rte court had no jurisdiction to dedde
....vho should have custody of the children,
and th:,\C. the Tribal Council was the only
body having that power as' a rf::.sult of
fed~ral statute.'3 .regulating Indb,m af­
fairs, A declaratory judgment was sub­
sequently issur:-d on, December 17, 197:3.
It provided that.the th,re~ chil.dren "be,
piaced in accordance· with [the Indian

.. ', C'onl.'TI.1unity's]"'"custom·s·"and'subjec-c-·to­

any formal procedurl;s for child place­
m-::nt as it may proTIlulgate." Th,:~ COllrt

on~fJfI::!d the Djt'(~\,~t()r of th(~ Jfichi.l;:·i'lfl
D~IJ'artnwnt of Social Ser"-lcl!::> to re­
qnest, \vithin the lir;:Jits of his authority,
the appropr:i<ltl~ Florida goverrlnpnt<l..l
:J.i:!!'.:!lCY to return the children to )fichi­
gan for deiivery to the Tribal C)uncil
for p!acem.;:.nt. ''({hen th~ Florida De­
j)artment of Health and Rehabilitative
SerTdce, Division of Famil.r~:;en·icl:::':;\,

refu~:ie(l to honor his req!lest, the Han-,

nahville .fnclhn C()r.H:l~J!!i,:y'tiled a p.-::ti­
tioll for a ivT:t L)f h;;'d.::,.-~~v; corpus in the
l..~njted State~; !}jstZ"'I{:t Court for the
1;V2S t 2n1. DistZ"tc: of ~I!,;b.ig·.:lrL On ..:\pril
3.1974, th.::tt court reLH~~ntlydenied tbB
petition' since it. did not appear tbatit
had jurisdiction V) ~o oth~nvi3-€'. There­
upon. the IndL:'.~,:.i. COrrlr.1unity filed ;::he
pre.ient petition i,:u:bis Cotut'.

[1, 2J 'rhi~ }:',.t:ti::,)n Il2.mes "',viHiam
£ (h..-3n1 \Vi!s~y 2.::1d ~is ':l;:ife, ?lIiri2..;!)
Carole l,Vilso:::'Y', ~,S ::-t:SPOIid.2Tlt;,. Vv"hile it
is true that 1'.,::::;:-of],letif.s l·:ave aetual,
ph:isical control j),;:'~r th2 ,:hild.fen at L~e

present time, tte Court dC~5 not believe
that this fact al\'Jf!~ i3 .'mfficie-nt to sati.3­
fy Ihe. traditioerj b2.l~~a3 COtPU3 require­
ment th<'tt the ':;:,O::C::--5on na':ing custody
ovec the hody 01 the party mU3t 'be
narned <.I5 rE.'~:·To::J21:t. It \-::;ould appe::tr
that the ~\lldlj'-g'an Depi:~rt:nerJ.t of Sodal
Sel'vic~:3 no ]ung~r 1:..1.3 t1J_3tody of the:
ch.ildrr:,n for i:~::'~n..s corpu::; purpo::.:e3.
HOw8;.v{,·r, under ?:t)ri~~a law it would ap­
v~at' that perH:E::l,g 'a ib<:!.l jndgme.nt of
adoption the Div15ion 1)[ ,Family Services
of the Florid;:!. L'..:p~::.rt~\?D.t of He;-th~1

and Re-habi!iL!',;".::;>. ;::'2i:·,';e:t:'.:> ~3 the o'[ii-,
cia! Kuardian of l:;':.':,~~~ ('~lh~r'?l1.. F.S.~';'.

§ 6::U).5Z(3) (S~.:,;:y.iJ7.±1. Thel'efo.re, it
Ir.ay ".:en;- \veH C,=, ;:c:C\~;::~;2ry to join the
Divi~'5ion of :Fa:::j~y Sen;ice:; as a party
respomI1mt in. <::!1:;O- hat.w:\s corpLl~ pnr
ceeding ~eek[ng :nc relea.=e, of these chil­
dren.

Be that a3 'it may, hO"'~'e\''2r, this Court
i3 of ihe opiniont.bat. it :3h,)uld not ~ea!.·

th~ petition ,!'or bai:eHs corpus at this
time ior 1"ea~)'.)n3 of cO!Bity. 'There is
so'me',~{uesticiniI~f.~Ij'ti'~_3ef\vhether~Ti'~

tle 23, "C'nited S::.a7,3 Cali:?, Sf-dian ~~2,5·t

applies at all to the circum5(D.Hce-s.
Pft\'jl'Jlt(jll hy lh:.i :;>\~titj()n, :,U Sub.-(t'(til)ll

(n) of that S'2·c:cn {,~pp€'ar3 to require,
as a pr8conditic,·n ~;:> ii:::; :ir191icatll)n, t1;,',tt

t1E~ person b~ ··:n C'USl('(~}" pur:·mant tG

th~ ji.ldgment of. ~.~ Stat;;) court," and IH!

Fl,)rida COllet. h;,:.,:: :;I:'t. YLlL:d \iil any IT!at­
tee r;..!],Jting' to .,:'~;~ co)n;.r(l·::l~r:::y. See. e.
g .• Hillei;;.L5 \'. S:'.::'.;~. :::·F} F.Zc! S5~1 (5th
ell'. EJt;5), cei-r. (~';-:1i~r.~. ~l~~::; ·C.s, ~!2S, gG
S.Ct. B27, L:;, L.E;:.~'.1 ,~··~'t (lH~;G);
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'Order accordi'l

'Necf!.'.s]e:-_ ''=-D'2: :'~~:22~';ll CO'.;:rr.s and t~e

Ft'(l~;-:1.~ ::.:. :t':::'1 1.-'~:~ 1--~)~ 2d ~d. 19'73}.
\Vhil;:o i:. :,~: tr'_:~ ~.~·.i.!.~ t:le :r)n~5~!lt c.:~~·e·

do,:.~·; :;';':'1. j::-J.'''.(~~-:''2' ,3.. {;ri!"!:iilal ch~:r6e 3.3

d(k:$ th,;;-. ~·~,·:~i(:,::.; .·22;:>~8 ..3 cor:;:;us petition.,'·
y'et In'::'l-': is a ~[.~~t,~, judi\.~ia.i proceeding.
in prog:s-,'i--S in tbe Circ'.dt COltrt 'for
L~ke C()!.~::lry, Fl.)ri(~2.. whicn this Court
fe:eb 1;0r::;-21].;-o] -:;y t:~2: pri:oe!)l€': of comi-.·
ty to ai»w to pr(:·I(;.,;·~d to its cDr~clusion.

.,;. (:.2.:::-<:0. -·;e.r? .:'i:ni.L-~l· to this <,vith re-
..gatd to "C.t:.e'li:'z::::.l ?:o.:,u-:s in';oi-;--ed is reit­
ed St.:l't?~ j,n B·:D.!li: of TkJlee v. HOll-'ie,
110 F.2d797 (0·:h Cir. 194/). In that
C.D.3e, ll. !'i":,.2::'1c-::r (:f 'the Yakima Indian
tribe -\".2..'> ar!"e:Stcc ;W oificia13,· of the
St 'lt, 0': -;F·"-·n~""'''''')rrT'~- r· .::-,','0' ,'n~ 'r"orC, I'• ~ l:::: t " <_~ •. !.'A,_,j .•• V 1. ~ _'.? ,~~c

selling i:i.::h ¥t1,,::Z-oUt' the license required
by <l,. 05'[;·11.2 st..:1tutc~ Prior to trial. the'
I'i1dia:1 SJJught a ··~"r:t of habeas corpus. in
federal :.::cHJ..tt, aU02ging th2t the statute·
was in c,:;,r:.ili.c-r. ",:iili a treaty he-m";.;en

. the r nlte-IJ. St2:c~-3 and the- ~'[akima tribe­
\vhich g2:.-~ rr.e:::,-,:c-::'r3 of the: tribe exclll~

'sive ti.shing rig':.:ts in an streams i'un--­
ning' through (;1 -l),)rdering the :re3ei~va-·

tion. It ...... ;13. a.::.~.2f':<,:d that this conflict
cOllstib:;;:2d a s'..:.i.f,k';~ntly e.s:ceptionaIsit:­
uation t~) j1,ls;:-~:;;-'a pre-trial v,;rit or ha­
be<:ts COl-p·US. :Etow~··;~~r; both the: District
Court 2r;o !'he S;,!1t~) Cin:,,,:,,it Co.urt of'
Appe3.is dj~.f:g::"'byj, cmd deuied the peti~­

tiOD.

As in He,use.. 50 in this ease, the~'J,s" .
currently- r.end.ir.g- a STate judicial· prO­
ceedi11g' in .,.'bien petition~rs, can -'
their fei:eral clairrG. On this point.:
court in, Hort~':~ st3.ted: .H[a]s

_'United States~ ex l'eL, Y.

Yi9'C.S. 17;·16' S.Ct:
E1d. 1:~8" that ln~ofar as' the

. raised "Irn-oh-s- 't:-E.-aty or constithtiorla]
ri.\.!hr.s' t::,:- stolt.e: courts 'are [Is. competent., ,:;"',

as the federal c-OIJ!,"ts to decid.e' them';, ......
." Id. ;::,;;: 8/J0. Clearly the

courts of :he St.ate of Flodda are com-:
pete11t to CE:t~!":nil'.E' petitioners' federal.
law cLlims..-\ccordi:1gly, it is

Ol'der-e·d that:-
The ;:,:,:~ition for a writ of habeas cor-,

pus f;Ied on :'I3Y 3, 1974, by the \Viseon...

./
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BroY'ITI -Y, Rayfieict, 320 .F,3d ~6 (5th
Gil',), cerL"'d.(mled. :n5 U.S, DO~, a4 S.Ct.
In, 11 L,Gc1.2d 143 (l96:l); United
States ex: rel. Daniels v. .Johnston, ~~2,)

F.Supp. 100 (S.DS.Y.1971). While it
is true that the :'tIich'jgan probate court
has rendered a judgm€mt in this. matter.'
it is not possible ror·this Court to accept
the·argum~nt that :.-~e children ar3 pres­
ently in the custody I)f the Flol'ida Divi­
sion of Family Service.::! :a~ the n~~ult of
the ),!ichigun ruHng~ for clE'..nrly the
:Michigan courts have no power o"Ter
Flodda governmental entitie~. The bet-

. tel' vie\y \yould appear to be that Sedion
2254 does not apply to this petition,
since no Florida court has yet ntled on
petitioners' federal claims. See Hm(~gn.s

v. Sam", 349 F.2d 859,860 (5th Cir.
1,965) (Brown" J. concurring), cert. de~

nied, 383 U.S. 928, 86 S.Ct. 927, 15 L.
Ed.2d 847 (1966); United States ox re1.
Daniels v. ,Johnston, 328 F.Supp. 100
(S.D.N.Y.1971). See, also Amsterdam,
Criminal Prosecutions Affecting Feder­
ally' Guaranteed Rights: . Federal Re­
moval and Habeas Corplls Jurisdiction
to Abort State Cqurt Trial, 113 U.Pa.L.
Rev. 793 (1965). This means, of course,

. that Subsection (b) or Section 2254 like­
\vise does not apply. However, that Sec­
tion 2254(h) is not applicable does· not
necessarily mean that this Court can·
proce<;d to hear the petition at this time.
It is a well-settled principle that a fcdel'­
al court should not hear a habeas corpus
petition in. such a "case (i.e., prior to
trial), rather that 'it should stay its
hand until the state courts have pad an
opportunity' to rule on, the issne. Ex
parte Royall, 117U;S, 241, 6 S;CL734;
29 L.Ed.868 (1886). Under the Royall

'standard" it is clear that federal court:;
have the power to hear a habeas corpus
petition prior' to any state trial; but
they should withhold exercise; of that
pO\;"Ter ex~ept:in {leases of urgency, 1n­
voh-ing the authority and operations of
the General Government, or th~ obliga­

tions of thjs country to, or its relations
with, foreign nations." Id. at 252, 6 S.
Ct. at 740. See also H. Hart & H.
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1. FeUi:':I'"'!d Civil Pr1>C'edlrr,e G=l~l)j3

Plai'nt-i.f.f,s had righ~ :::0 jury" trial in·,
t:'l~~ir cH:tlon un.der CivU Hights Act alleg­
ing that county police (r(ficer sif,rned and'
s""'ore to information I' and 'qompla-int
v..-hich maiiciollS!Y charged plaintiffs with
ba\-ing committed off~:o;~e-cf assault and
..'tat 5.uch defendant and other· county po­
Hce offic~rs conspirect t,[) give false testi­
n-:ony. tam~ered w~th. :lnd v.rithheld; re.1e­
\-.a:Dt edde~]te and othct"'.'t"ise maiiciou31y
prc-~·.:o::u ted pia intiffs, re.3ulting.'in thefr
tonviction. and that cOl.l.nt:l police com·'
::li.ssioner, police cHpL?iJl and police- of~

rice?: know!.ng!y or negU'?~tly refu~ed to
pr:=vent commi.3.3io'n or the wrong. 42
1).8.C.--\. ~~ 198:.1, 19B5, 1886.. . I
z. Chil Rights ~13.i

Fal.:t that. in eh:-il: rights action
against n~med individuall;, their official,
f.0::.hions in police foree: \vere described
In cOf:Jplair.t did not entit.le foem to· dis­
f::js.sal of complaint on tnp.-oz-y that they
!2elu?6 cap<,~ciiy to be suea in that the~­

'w~re not "p~r'Sons'-', ,;~-:ithin the· Civil
ILii~t3 Act. 42 U,S-C._-\:. ~§ 1983. 1985< '

,

Rohert Stll.llmaD'. ':,lii:.2-)!a. ':v. )r., for
;JJain tiffs.

G::01"ge ~V. Percy. .rr.~ Co~.mty _4.ttorney, '
SuifoH~ County, Rh'er~t:'ad, N .. Y., 'by
St2.nley S. COr'.vin, Gr~nport. ~'. Y'." ror
cf:iendan!s other than F!:o""-m·d Lyons,
.Jr.

:";'8AHI~~~. Di.3t.ri~:t ,J,l.Hlge.

If! f]i5 action under ~z U.S.C. §& 198~1,

L!S5 ,'~nd 'F):36, pl.aintiffs Elisha and
C~J.ri."Iti:]'?- BU'::'ch s~le for rnonetRry dnm~

:i·;-:=::f. <:'umplaining {)f aIJ::,.'?ed '/iobtion of
t T': 'i.')'" t:: '.: it :.j gh t;~ U:Hlt'1".l")!or of StatE! law_'
T~;t: f'()n~)1<lint flJ!Pgt-S (L' th3C (~efendant

CB.r~;:1'.:d1. c.. ;)1.; f folk COJ.:nt'y police ofticer,
.3~e:'t>,"d and S',t'(J!"E:· to an in~,)rmation 2nd
(:(;m.~1c1int ;,:;'hich 1<11.:;;2J,'" c.rid maliciot131y
c,t<lr;:-:-d the pl.;~intjffs ,,.,-ith 11;'lsing C"om­
n\lTJer!. tf:.":1 oUe:15e of aS3-E!d[ in the sec-

:BUR-Cli'v. CA?2tfOUY

United. States District Court,
E. D. Z"ie\v' York.
. l\Iay29, 1974.

Elislm BURCH :llld ChristIne Burch.
PlaIntiffs,

, v.

:\-""Jike CAR::'r!ODY et .aI., De.fend,J,n,ts.

No. 72 C HI)().

, /

/ C11:~a,.;;~:-i ;:·'.:>'.l')!"'}:'='"; :~!7-!-;

'~in Potov,.:atom.ies of the H~1Ilnahville "(:1-'

dian Community on behalf of Ler0.'l
Vlandah3eft<l, Jr" Veronica \V,mdah~f.'~a,

and '.l'yronf': 'tV. Walliiahsega must be dt!-­
nied for' failure to e:thaust available
state rem~dies as required by'Ex part2
RoyalJ, 117 U.S. 241, 6 S.Ct. 1:34:, 2~) L.
Ed. 868 (1386).

Action under Civil Rights Act on
ground nwt county police officel' signed
and swore to an infotmation and com­
plaint which maliciotl3ly chargerl plain­
tiffs w"ith 'having commitU:~d off~nse of
""sault and that such defendant and oth­
er cOlinty police officers conspired to
give false testimony, tampered 1,1,,-ith, and
withheld relevant eviden~e and oth~r­

'wise maliciou.".ly prosecuted pI1tin~ifi;:;,

.yes ulUng-in-A:he it',· canviction:'·jfn(f' th~~t

county police commissioner, police cap­
tain and police officer knowin.dy 01' neg­
ligently l'eflWed to prevent l'r)rll!ni~:si()n of
t.he wrong". The District Court, .:'{eaher,
J" held that plaintiffs had tight Ll) jnry
tl'i~l!, nnd that fact tbat official po~itio()':)

in [JoLice forcc~ Wf'l'e de;:;(;;:jbt'c! in eOf1:I~

]lJnint dill lloL entitle del\~nd[lnts tQ dj,:i~

mi3sal of complaint on theo,'y that they
l,lcked capacity to be ;wed in tho.t ihe.\·
were not "p'ersoTI'-;" wi:..hin tbp- Civil
Rights Act.

Order accordingly,

·i:US cor~
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