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UNITED STATES DISTRICT COURT
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DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION @%

EE ISR EEEEEEES S E LS LRSS SR EEEELESEEESEELEEEELEEEEEETE AL DEEE L LY

*

YANKTON SIOUX TRIBE, and its
individual members,

CIV 98-4042

Plaintiffs,

UNITED STATES OF AMERICA, on its
own behalf and for the benefit of the
Yankton Sioux Tribe,

MEMORANDUM OPINION
AND ORDER

Plaintiff-Intervenor,
_.VS..

MATT GAFFEY, States Attorney of
Charles Mix County, et al.,
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Defendants.
*
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This case is on remand from the Eighth Circuit Court of Appeals. The Court ordered that the
parties file briefs informing the Court of their views on the issues remaining to be resolved in this
case and their proposed methods of resolving the remaining issues. The Court has reviewed the
parties’ submissions and heard oral argument from the parties. The issues that will be considered

on remand are explained below.

The Court finds that it must be decided on remand what remains of the Yankton Sioux
Reservation following the diminishment of the reservation pursuant to the Supreme Court’s decision
in South Dakota v. Yankton Sioux Tribe, 522 U.S. 329, 358 (1998) (“Yankton Sioux Tribe””) and the
Eighth Circuit’s decision in Yankion Sioux Tribe v. Gaffey, 188 F.3d 1010, 1030 (8th Cir. 1999).
The Supreme Court held that the Yankton Sioux Reservation was diminished by the land ceded to
the United States by the Yankton Sioux Tribe at the end of the nineteenth century. See Yankton
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Sioux Tribe, 522 U.S. at 358. The issue of whether the Yankton Sioux Reservation was
disestablished, however, was not addressed by the Supreme Court, and the case was remanded for
further proceedings. /d. On remand, this Court held that the Yankton Sioux Reservation was not
disestablished, that all nonceded lands continued to be part of the reservation, and that all nonceded
lands were subject to federal criminal jurisdiction. See Yankton Sioux Tribe v. Gaffey, 14 F.Supp.2d
1135 (D.S.D. 1998) (“Gaffey ). On appeal, the Eighth Circuit affirmed this Court’s decision that
the Yankton Sioux Reservation was not disestablished, but found that the reservation was “further
diminished by the loss of those lands originally allotted to tribal members which have passed out of
Indian hands.” Gaffey /I, 188 F.3d at 1030. Those lands are no longer “part of the Yankton Sioux
Reservation and are no longer Indian country within the meaning of 18 U.S.C. § 1151.” Id.

Regarding the boundary issue, the Eighth Circuit held that “the original exterior treaty
boundaries of the reservation have not been maintained.” /d. Addressing land now owned in fee by
individual Indians, the Eighth Circuit assumed that such land *“is not under tribal jurisdiction unless
it is found to be ‘within the limits of [the] Indian reservation.” Id. (quoting 18 U.S.C. § 1151(a)).
Based upon the record before the Eighth Circuit, however, it was unable to define the precise
boundaries of what remains of the Yankton Sioux Reservation. /d. Accordingly, on remand the

Court must determine what the boundaries are of the Yankton Sioux Reservation.

The Yankton Sioux Tribe (“the Tribe™) contends that the status of all fee lands, in addition
to the trust lands addressed in Gaffey /I, must be decided on remand. The Defendants, however,
contend that the State was granted relief on all non-trust land and that all non-trust land is outside
the reservation boundaries pursuant to the superior courts’ decisions. Defendants contend that
considering the status of fee lands would be contrary to the Eighth Circuit’s mandate, which they
contend only remanded the question of the three categories of trust land identified by the Eighth
Circuit. See Gaffey {1, 188 F.3d at 1030.

The Court recognizes that, “[w]hen a case has been decided by [the Eighth Circuit] on appeal

and remanded to the district court, every question which was before [the Eighth Circuit] and
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disposed of by its decree is finally settled and determined.” Klein v. Arkoma Prod. Co., 73 F.3d 779,
785 (8th Cir. 1996). The Court further recognizes that, “[i]f there are no explicit or implicit
instructions to hold further proceedings, a district court has no authority to re-examine an issue
settled by a higher court.” Bethea v. Levi Strauss and Co., 916 F.2d 453, 456 (8th Cir. 1990). In this
case, however, the Eighth Circuit explicitly instructed the Court to hold further proceedings

(113

consistent with its opinion. And the Eighth Circuit has long held that, ““[a] mandate is completely
controlling as to all matters within its compass but on remand the trial court is free to pass upon any
issue which was not expressly or impliedly decided of on appeal.”” R.C. Paull v. Archer-Daniels-
Midiand Co., 313 F.2d 612, 617 (8th Cir. 1963) (quoting Thoraton v. Carter, 109 F.2d 316, 319-20

(8th Cir. 1940)).

The Court finds that the Defendants’ statement that it was granted relief on all non-trust lands
is contrary to the Eighth Circuit’s opinion, quoted above, where the status of fee lands owned by
individual Indians was questioned and the Eighth Circuit was not in a position to answer the question
based upon the record as it exists. The Court finds that the status of fee lands is to be decided on this
remand to the extent that the status of nonceded fee lands was not decided by the superior courts.
It is clear from the Eighth Circuit’s decision, that “those lands originally allotted to tribal members
which have passed out of Indian hands,” are not part of the Yankton Sioux Reservation. Gaffey 11,
188 F.3d at 1030.

The Tribe advances two new arguments regarding the boundaries of the Yankton Sioux
Reservation. The first is that the boundaries of the Yankton Sioux Reservation were frozen by the
enactment of 25 U.S.C. § 398d, which the Tribe refers to as the 1927 Act. The second argument 1s
that if the boundaries were not frozen by the 1927 Act, then the boundaries of the reservation were
frozen by the Indian Reorganization Act of 1934, 25 U.S.C. §§ 2 and 4, and that all lands alienated
to non-Indians after 1934 and prior to the Supervised Sales Act in 1948 must be considered within
the boundaries of the Yankton Sioux Reservation. The Court will allow further briefing on these two
arguments because the current boundaries of the Yankton Sioux Reservation are at issue and the

effect of these two Acts on reservation boundaries was not before nor decided by the Eighth Circuit.
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