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by the United States of various trust dbligations. The District Court complaint appears in
the record as Exhibit 1 to defendant’s motion to dismiss.

Since 1868, the United States Code has contained a provision that prohibits this
court (and its predecessors) from taking jurisdiction of a complaint in certain
circumsance when a omplaint by the sme péintiff is pendng in a federal district
court. See28 U.S.C. § 1500 (2008).

Defendantfiled Defendants Motion o Dismiss Pursuantto 28 U.S.C. § 1500
(defendant’s Motion or Def.’s Mot.) on August 6, 2007. Paintiff filed Plaintiff’s Brief in
Regons o Defendants Motion to Dismiss (plaintiff’ s Regpon® orPl’s Re.) on
August28, 2007. Deferdart filed Deferdart’s Replyin Support of Motion to Dismiss
Pursuantto 28 US.C. § 1500 (defendants Reply or Def.’s Reply) on Sepé¢mber21,
2007. In the brefing on defadants Motion, both patiesrelied on nformation produced
by plaintiff in discovery addressing the sequence in which the Court of Federal Claims
complaint andthe District Court complaint hadbeen filed. The court held an evidentiary
hearing and oral argument on October 24, 2007. Transcript of Hearing (Hearing Tr.).
The purpose of the evidentiary hearing was to hear the testimony of Alexis Applegate, a
paralegalempbyed byplaintiff’ s coun®l, addessing the £quene in which de filed he
Court of Fedeal Claims comphint and Ostrict Court comphint. Orderof Oct. 17,2007,
atl; Heaing Tr. 118-24,13:1-142. In repon% © the addiionalinformation provided
in the evdentary hearng, the cout ordered he patiesto submit briefsaddessing the
sequene of filing. Orderof Oct. 25,2007. On November9, 2007, plaintiff filed
Plaintiff's Opening Post-Evidentiary Hearing Brief Opposing Defendant’s Motion to
Dismiss (plaintiff’ s PostHealing Brief or Pl’s PostHeaing Br.). Defendantfiled
Deferdant’s PostEviderntiary Hearng Brief in Support of Its Motion to Dismiss
(defendants PostHealing Repong orDef.’s PostHealing Re9.) on November21,
2007! Plaintiff filed Phintiff s Repons to Defendants PostEvidentary Heaiing Brief
in Support of Defendant’s Motion to Dismiss (plaintiff’s Post-Heaing Reply or Pl.’s
PostHealing Reply) on November29,2007. Defendant on Decanber11,2007,moved
for leaveto file a sir-reply to plaintiff’ s PostHeaing Reply in orderto addess alleged

'On Novembe9, 2007, defndant iled EmergncyMotion by Defendant ér
Enlargement o Time By Which to File Its Sypplementd Brief in Sipport of Its Motion to
Dismiss Rirsuant to 28 U.S.C. 8 1500. On Novemb2r2007, plaintiff filed Plaintiff's
Responseto Defendant’s Emergency Motion for Enlargement of Time By Which toFile Its
Sumplementd Brief in Sypport of Its Motionto Dismiss Puisuant to 28 U.SC. §1500. By its
Orde of Novembe 13, 2007, the court ordered defendant to file its briefing, comprising bath
defendant’s openingost-evidentigr heamg bref and its response to plaintiff's timelled
openingpost-evidentiar brief on November21, 2007, and extended theadéne forplaintiff's
responsive lriefing.
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new facts aserted in plaintiff’ s PostHealing Reply and evidencedevebping in anoher
caseinvolving 28 U.S.C. 8 1500. Defendant’s Motion for Leave to File a Sur-Reply to
[Pl s PostHealing Brief] 1. Furtherto the cout’s Order of Decanber 18,2007,
defendantfiled on &nuay 4, 2008,Defendants SurReply to Phintiff’ s [PostHealiing
Brief] (defendants SurReply or Def.’s SurReply), and p&intiff, on Januay 11,2008,
filed Phintiff' s Regpon®e o Defendants SurReply to Plintiff’ s [PostHealng Brief]
(plaintiff’'s Response to defendant’s Sur-Reply or Pl.” s Resp. to Def.’s Sur-Reply).

1. Standads of Review

Rule 12(b)(1) of the Rules of the United States Court of Federal Claims (RCFC)
governs dismissal of claims for lack of subject matter jurisdiction. RCFC 12(b)(1).
When a dé&ndant chalengesthis coutt’s jurisdiction pusuantto RCFC 12(b)(1), the
plaintiff bears the burden to show by a preponderance of the evidence that jurisdiction is
proper. Reynoldsv. Army & Air Force Exch.Sewn. (Reynolds), 846 F2d 746,748 Fed.
Cir. 1988) In evablatng a chim pursuantto RCFC 12(b)(1) for lack ofjurisdiction over
the sibjectmatter, the cout must aceptastrue anyundisputed alegatonsof fact made
by the nonmoving paty and daw all rea®nabk inferences from those fects in the non-
moving party's favor. Henke v. United States, 60F.3d 795, 797 (Fed. Cir. 1995);
Reynolds, 846 F2d at747. If the moton to dismiss for lack ofsubject matter jurisdiction
disputesthe urisdictionalfacts, a cout may consder otherrelevantevidenceto relve
the factual dspute. Moyer v. United States, 19 F.3d 1314, 1318 (Fed. Cir. 1999);
Reynolds, 846 F2d at747.

[11. Discussion

The Indian Tucker Act, 28 U.S.C. § 1505 (2008), confers jurisdiction on the Gourt
of FederalClaims to hear chims brough by American Indan tibes hat “otherwise
would be cograabk in the Gourt of Fedeal Claims if the chimantwere notan Indian
tribe.” 28 U.S.C. § 1505; see aso United States v. White Mountain Apache Tribe (White
Mountain), 537 U.S. 465, 472 (2003). However, like the general Tucker Act, 28 U.S.C. §
1491 (2008, a plantiff mustidertify a “separag¢ source of sustantive law,” such & a
contact, statute orregultion, “thatcreatesthe ightto moneydamages Fisherv.
United Sates Fisher) 402 F.3d 1167, 1172 (Fed. Gr. 2005) (citatons omtted);see ado
United Satesv. Mitchel (Mitchel), 463 U.S.206,216-17 (1983) A moneymandaing
source s one hatcan ‘fairly be nterpreted asmandaing compens#on bythe Fedeal
Govemmentfor the damageuwstained; id. at217 Quoing United Satesv. Tedan,242
U.S.392,400 1976), and s “rea®wnably amenal# o the radng thatit mandaésa right
of recovey in damage$ White Mountain, 537 US.at472-73; Greenke Couny v.
United Sates Greenke),487 F.3d 871, 875-76 (Feal. Cir. 2007). In Indian tustclaims,
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this subgantve rightis often found n gatutesand eguktionsfrom which it can be
inferred that the government has assumed fiduciary responsibili ties in accordance with its
trust relationship with Indian tribes. See Mitchell, 463 U.S. at 224-28.

The bass of defendants motion to dismiss plaintiff’ s claim for lack ofsubject
matter jurisdiction is 28 U.S.C. § 1500. See [@f.’s Mot. pasim. Secton 1500 imits the
subjectmatter jurisdiction of the Gourt of Fedeal Claims. 28 U.S.C. § 1500. Secton
1500 provides, inrelevant part, that, “[t]he United States Court of Federal Claims shall
not have prisdiction of anyclaim for or in repectto which the phintiff or his asignee
haspendng in anyother coutt anysuit or proces agandt the United Sates” Id. The
purpose of § 15003 to preventpatiesfrom filing duplcaive lawsuits thatseek
compenstaon from the govenment Keenev. United Sates(KeenelV), 508 U.S. 200,
206 (1993) Harbuck v.United Sates 378 F3d 1324,1328 fed.Cir. 2004)(noting that
the pupo< of § 1500 was“to preventthe United Satesfrom having o litigat and
defend againg the sane daim in both caurts”); UNR Indus., Inc. v. United States (UINR),
962 F2d 1013,1018 fed.Cir. 1992)(noting thatthe pupose of § 15003 to “force
plaintiff s to choose between pursuing their claims inthe Court of [Federal] Claims o in
another ourt”).?

In deemining whether 8 1500 pecludesjurisdiction, the cout mugt first examne
wheter plaintiff “ haspendng in anyother coutt anysuit or proces agans the United
States” 28 U.S.C. § 1500. If the cout findsthatplaintiff has anotersuit “pending,” the
coutt then mustdeemine i plaintiff asserted he “same caims’ in boh wits. 1d.; see
Lovelades Harbor, Inc. v. United States (Lovelades), 27 F.3d 1545, 1548 (Fed. Cir.
1994) Breneman vUnited Sates 57 Fed.Cl. 571,575 003)(noting thatthe first prong
of 8§ 1500 anbysisisto addess the iming of the chims, and he £cond pong exammnes
whetherthe chims are the sme) The cout first addessesthe factual quesion — wheter
or not plaintiff’ s District Court comphint was“pending” when phintiff filed its Court of
Federd Claims camplaint. For purposes @ judicial emonomy and efficiency, the ourt
also addesseswheter plaintiff’ s claims are the sme forpurmpossof precluson of
jurisdiction under§ 15003

2Of course, 28 U.S.C. § 1500 (2008) dowmt lierdly “force plantiffs to choose betwen
pursuingtheir clams in the Court of [Fed®l] Claims or in another cout UNR Indus., hc. v.
United States, 962 F.2d 1013, 10E&d. Cir. 1992). Theltas pendinglanguage, 28 U.S.C. §
1500, amply “forces” plantiffs to file acompaint tha could be percelved to bewithin the ambit
of 28 U.S.C. § 1500 in the Court ofderd Claims beforeifing anyrelaed complaint in a
fedeal district cout.

3Plaintiff's counsel spéfically urged the ourt “to dedde all threeof the qustions
(continued...)
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A. Timing of Claims

It is undisputed hatplaintiff filed boh its Cournt of Fedeal Claims comphint and
its District Court comphint on Decanber29,2006. CFC Compl. 1; DC Compl. 1. The
patiesdispute wheter plaintiff’ s District Court comphint was“pending” when phintiff
filed its complaint in the Court of Federal Claims. See Def.’s Mot. 2-3; Pl.”s Resp 3-8.
“The quesion of whetheranoterclaim is ‘pendng’ for pumpossof § 1500 $ deemined
atthe ime atwhich the siit in the Gourt of Fedeal Claimsisfiled ....” Loveladies 27
F.3d at1548. A later-filed a¢ion in anohercoutt doesnot preventthe Gourt of Fedeal
Claims from assuming jurisdiction overan ealier-filed chim. Tecon Engfs, Inc.v.
United Sates 170 Q. Cl. 389,401 (1965) If the District Court comphint wasnotthen
“pending” atthe ime phintiff filed its acton in the Gourt of Fedeal Claims, 8 1500 does
notappl. See 28 U5.C. § 1500. If, however, the District Court comphint waspendng
when he Qourt of Fedeal Claims comphint wasfiled,the cout must addess whether
plaintiff has assrted the “sarma claims” in both suts. See 28U.S.C. § 1500, see ao
Loveladies, 27 F.3d at 1549; Breneman, 57 Fed. Cl. at 575.

Defendantclaims that plaintiff’ s District Court comphint wasfiled first and was
therefore pendng when he compdhint wasfiled in this cout. Def.’s Mot. 2. Plaintiff, on
the oherhand,conendsthatits Court of Fedeal Claims comphint wasfiled first and he
District Court complaint was therefore not pending at that time. Pl.’s Resp. 1. With both
comphints having beenifled on Decenber29,2006,the deeminaton of which
complaint was fledfirst is na without difficulty. It was rot until after the ourt heard
tegimony on October24,2007,and ater the exanination of pos-heaing biefing, that

3(...continued)
presated,” Transcipt of Heaing Held Oc. 24, 2007 (Heang Tr.) 76:17-18, ér the following
reasans

Theyareessentiallyalternaive grounds for daying thegovernmat’s motion.

None ofthe threassues - . . . timing, the 5@ opeative facts, or the sae rdief -
is superior to or is Idgally anteedent to, the other Theyareredly co-equal
ISUes.

Id. at 76:19-24. Theonirt does not undstand how the issue of timirggpuld be viewed
as not beingdlogically anteedent’to the other issues. Unless timingmsissue, the
other issues simphywould not arise.

‘Defendant argues, without precedential authority, that “an action in anather court should
be deened ‘panding’ if it was filed on the sae dayas a omplaint in ths court.” Defendant’s
Motion to Dismss Pursuant to 28 U.S.€ 1500 (defndants Motion or Def.5 Mot.) 8 (citation
omitted). The courespetfully disagees and will not further @dress the issue in this Opinion.
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the cout wasable o make adeemination asto wheterthe District Court comphint was
“pending,” for purposes of 8§ 1500, at the time plaintiff filed its Court of Federal Claims
complaint.

In addtion o plaintiff’ s District Court comphint and p&intiff’ s Court of Fedeal
Claims comphint, five ohercomphints were filed byplaintiff’ s coun®l on Decenber
29,2006. Healing Tr. 18:20-19:15. Thes compaints included hree alditional
comphints atthe Gourt of Fedeal Claims and two addtional comphints atthe District
Court. 1d.; Pl’s PostHealing Br. 2; Def. s PostHealing Re9. 2. The addiional
complaintsin the @urt of FederalClaims were fied an behalf of tiree tibes,
PasamaquoddyTribe of Maine Pasamaquoddy, Sat River Pima-Maricopa hdian
Community (Salt River), andThe Tohono O’odham Nation. Heaing Tr. 18:20-22; Pl.'s
PostHeailing Br. 2; Def. s PostHealing Re9. 2. The addiionalcomphintsin the
District Court were filed on behld of Pasamaquoddyand Sdl River. Heaing Tr. 18:23-
19:1; Pl.’s Post-Hearing Br. 2; Def.’s Post-Hearing Resp. 2. Haintiff's paralegal, Alexis
Applegat, filed al seven ofthe compdints on December29,2006. Def.’s PostHealing
Resp.2; Pl's PostHearng Br. 2. At the evdertiary hearng on October 24,2007, Ms.
Applegate ¢sified to he seqence ¢ eventson Decenber 29, 2006s folows:

The first trip, | came here to the CFC clerk’s office to file Passamaquaddy,
Salk River, and Tohono Godham. | then eturned b the office,upon which
| wastold, and fgured out thatboth the Pasamaquaddynd Sal River
district court complaints were ready. So | took those to the district court.
Thos were prepaed forme while | waited. | did nothave o return for
those. | then returned back to the office, to discover the Ak-Chin CFC
comphint wasready | walked hatoverto hee. | returned b the office
and found out that the Ak-Chin district court was ready. | took that over to
the dstrict coutt by taking the cd, to find outthatthe ckrk didn’t have
time to b it while | waited. So | returred back to theoffice and then later,
returned back to the district court to obtain and completely file the Ak-Chin
district court complaint.

Healing Tr. 18:220-19:15.

Ms. Applegat tedified hatshe madefree tipsto the District Court on December
29, 2006. 1d. at 18:20-19:15; Pl.’s Resp. 15. The first trip was todrop off the complaints
in Pasamaquoddyand Sal River. Heaing Tr. 1823-19:3. Ms. Applegat tedified hat
she made two separate trips to complete the filing of plaintiff’s District Court complaint.
Id. at14:14-17,15:16-24. Ms. Applegat dated hatshe diopped offplaintiff’ s District
Court comphint during hersecond tip to the District Court butdid notcompkte the
filing becase the intake derk wastoo buy. Id.at14:19-24,15:16-18. On herthird and
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final trip to theDistrict Court, Ms. Applegae “paid for the complaint with the @asher,
returned the receipt to the intake clerk,” and received the summons.® Id. at 15:19-24.
Defendantarguesthat“[p]laintiff’ s regponesto Defendants interrogabriesnever
mentioned athird trip to the Court.” Def.’s Reply 3 n.2. As plaintiff explains, however,

Ak-Chin did not reference Ms. Applegate’s first trip to the District Court in
its Regpongesto Defendants Interrogabriesbecaise the Interogabries
only soughtinformation regading the filingsfor Ak-Chin, and not
regading Ak-Chin’s coursels othertribal cients . . . [andbecae he first
trip] is not relevant to the isse of whethe Ms. Applegae filed Ak-Chin’s
CFC Complaint prior to filing the District Court Complaint.

Pl." s Post-Hearing Br. 5 n.2.

In support of its contertion that plaintiff filed its District Court complaint first,
defendantarguesthat“[d] ocumens produced byPlaintiff show thatat8:59 am. on
Decanber29,2006,coun®l of recod Keith Hampertold his colleagueMs. Applegat,
thatchange needd to be maded al the Gourt of Fedeal Claims Complaints while he
filed he District Court Complaints.” Def.s Mot. 3. Keith Harperrecdled, however, that
“he orally instructed Ms. Applegae o file the Complaints initiating the Gourt of Fedeal
Claims Actionsatthe ealied possible tme on Decenber29,2006,and pror to filing the
Complaint initiating the District Court Action.” Def.’s Mot. Ex. 2, Responseto
Interrogabry No. 11. Plaintiff stated hatit wanted D file the compdints in the Gourt of
Federal Claims first because Mr. Harper and Ms. Applegate were more famili ar with
filing in District Court and were uncetain asto whetherthe Gourt of Fedeal Claims was
closing early that day Pl.’s Resp.6-7; Hearng Tr. 26:1-28:6. Importantly, Ms.
Applegat tedified hatshe dd notsee he emdifrom Mr. Harperon the mornng of
December 29, 2006. Hearing Tr. 30:6-20. While the court in many circumstances would
view a contemporaneous amnail expressng a position against interest as asignificantly
probatve pieceof evidence the cout in this ca® credits Ms. Applegate’s tegimony
desribing heracivitieson the mornng of Decenber29,2006,in paticular, thatshe was

*The ourt is awae that theg is a disputed issue as to wier acomplaint remims
unfiled until the filing Be ha been pa. Plaintff asserts that acmplaint is noffiled until the
payment o thefiling fee. Phintiff's Brief in Responseto Defendant’s Mdtion to Dismiss
(plaintiff’'s Respons®r Pl.’s Resp.) 16; Plaintiff's Response to &elants Post-Evidentiary
Heaing Brief in Support of DEendant’s Motion to Disniss (plaintiff’'s Post-Heang Replyor
Pl.’s Pos$-Heaing Reply) 8. Ddendant, on the other hnal, argies that suchreasseron “has no
merit.” Ddendant’'s Replyin Support of Motiond Dismiss Rrsuant to 28 U.S.C. § 1500
(defendants Replyor Dd.’s Reply) 4. The ourt finds the sequree offiling sufficiently clea,
based on th&estimonyin this case, that the issuesdenot be ddressd in this Opinon.

7



Case 1:06-cv-00932-ECH  Document 53  Filed 01/25/2008 Page 8 of 25

away from her deskand working to asenble the complaints. Id. at 3012-20 (“I don't
recall, until we started going through the discovery process, ever seeing this e-mail. |
think it was at atime, as | mentioned earlier, that | was away from my computer.”).

Defendantpoints out, correcty, thatasof April 23,2007,Ms. Applegae “admitted
to Kilpatick Sobckton atorney Catheline Munson in an email” thatshe wasunsure of
which compaint she filed first. Def.s PostHealing Re9. 9-10. The emdiupon which
defendant relies, havever, “reflect[s] Ms. Applegae’s respnse toMs. Munson'’s
guegion, neaty four months after the filings of howto deemine whattime the
Complaints on behal of Sak Riverand Pasamaquaddy- notAk-Chin — were filed”
Pl.’s Post-Hearing Br. 8-9. Paintiff argues that, when Ms. Applegate £nt the email in
guegion, she had nohad he oppotunity to refresh herrecolecion asshe dd befoe her
October 24, 2007 tegimony. 1d. at 9 Pl.’s Resp. to Def.’s Sur-Reply 3 (“Approximately
fifteen mnutesafter Ms. Munson had sntthe email, and wthouthaving reviewed any
contemporaneous evidence regarding the December 29, 2006 fili ngs, Ms. Applegate
provided her initial respnse toMs. Munson’s inquiry.”). In addition, Ms. Applegae’s
reponse to Ms. Munn datesonly thatthere wasno way to deemine whattime the
comphints were filed. The emdidoesnot state thatshe wasunabk o deemine he
order of filing. P.’s Post-Hearing Br. 9; see Def.’s Sur-Reply Ex. A, 66:9-12.

Ms. Applegae testified that sle was ‘“certain” that the irst of plaintiff’s
complaints that she filed on December 29, 2006, was plaintiff’s Court of Federal Claims
complaint. Heaing Tr. 13:17-22. Ms. Applegae testified that sle knew plaintiff’s
District Court comphint wasthe lag comphint she filed on Decenber29,2006. Id. at
14:3-13. She knewshe filed he compdint at District Court lag becaise fhe emenbered
giving the ecuiity guad atthe District Court a “high-five” when e exted he
courthous forthe finaltime. Id. at15:225-16:8; Pl'’s Re. 14. Ms. Applegat tedified
that her belief that plaintiff’s District Court complaint was the las complaint she filed in
the District Court wasalso ba®d on he fact thatplaintiff’ s District Court comphint had
the hgheg civil acion nunberof the hree @mplaints she filed atthe District Court that
day. H.'s Resp. 14; Hearing Tr. 14:3-13. According to Ms. Applegate:

We did some due diigence myself and ohermembes of my team,to find
out that he dstrict cout does sequetmally number heir cases.The hghest
number in the series of cases that we filed that day was the Ak-Chin case.
Knowing thatthe dstrict cout is the lag placethatl went | know thatthe
Ak-Chin case was the last case that | filed of the day.

Heaing Tr. 14:3-13. The oourt does rot understaml the testmony that District Court
complaints ae numbered seguentially in the order filed to be in dispute. Ms. Applegate
further testified that her memory of fili ng plaintiff's District Court complaint lag is

8



Case 1:06-cv-00932-ECH  Document 53  Filed 01/25/2008 Page 9 of 25

consstentwith the fact thatthere were “some issues preventng plintiff’ s coungl from
finalizing plintiff’ s District Court comphint thatdid notaffectthe Pasamaquoddyor
Salt-River complaints ard that recessitaed taking additional trips to file paintiff’s
District Court complaint. H.’s Post-Hearing Br. 4; Hearing Tr. 17:3-7. Ms. Applegate
testified that she was able to determine that she filed plaintiff’s Court of Federal Claims
comphint before de filed phintiff’ s District Court comphint due b the fact that
plaintiff’ s District Court comphint wasthe lag comphint she filed on hatday. Heaing
Tr. 13:24-14:2.

DefendantarguesthatMs. Applegat’s reliability and cedibility are undemined
by the fact thatin herApril 23,2007 emds to Ms. Munson, Ms. Applegat dated hat
when she went to the Court of Federal Claims he was missng something and had to
return to heroffice,yetshe made no mnton in herOctober24,2007 edimony of
forgeting something on heffirst trip to the Gourt of Fedeal Claims. Def.’s PostHealing
Reg.19-20. The cout, however, findsthatMs. Applegae’s October24,2007 £gimony
hasremaned consstentregading the quene of he filing of phintiff’ s Court of
Fedenl Claims and Ostrict Court comphints. Furthemore, in tegimony given on
Decanber10,2007,regading the Sal River cag, Ms. Applegat exphined he
incongstencybetveen he e-mail of April 23,2007,and heroral tedimony of October24,
2007, by staing: “lI got that confused with admissons packets that | had to bring over in
Januay 2007 ... in which l wasmissing an eémentof the pa&etand hadda return.”
Def.s SurReply Ex. A, 36222-37:2.

Defendantalso atempsto cas doubton Ms. Applegat’s credibility by alleging
that contrary to Ms. Applegat’s tedimony, cout recods indicat thatthe first comphint
Ms. Applegae filedin the Court of Federd Claims on December 29, 2006 was paintiff’s
Court of Fedeal Claims comphint. Def.'s SurReply 11-12. Defendantrelieson
information provided in a proceeding before Judge Baskir at the Court of Federal Claims
on Decenber 12, 2007n Salt River Pima-Maricopa Indian Community v. United Sates,
Cas No. 06943 L, “to heardirecty from Court personnelaboutthe [Courtof Fedeal
Claim’s] procedures respding the filing and receipting of Complaints.” Def.’s Sur-
Reply 10. Court of Federd Claims Deputy Chief of Operaions Lisa Reyes, Def.’s Sur-
Reply, Ex. B, 5:24, stated that‘receptswould be written fromlowestnumber b highest
number” Def.’s SurReply, Ex. B, 1723-24° Defendantarguesthat, becaise the recept

*The Deembe 12, 2007 proeedingbefole Judge Bskir does notst appar in the
record of Salt River Pima-Maricopa Indian Community v. United States, Case No. 06-943 L
however, no paty has djected totheuse of excerpts from the proceeding or questioned their
authenticity See De&endat’'s Sur-Replyto Plaintif’ s Post-HearingreplyBrief (ddendant’s
SurReply or Def.’s SurReply) passim; Phintiff's Responseto Defendant’s Su-Reply to
(continued...)

9



Case 1:06-cv-00932-ECH  Document 53  Filed 01/25/2008 Page 10 of 25

for plaintiff’s Court of Federal Claims complaint has alower number than the receipts
issued for the Passamaquoddy and Salt River complaints, the Passamaquoddy and Salt
River comphints were filed ater plaintiff’ s Court of Fedeal Claims comphint and not
before asMs. Applegate ¢sified. Def.s Sur-Reply 11-12. Accordingto Ms. Reyes,
however, “you cannotell whatordera compaint came n on a paticular dayby looking
atthe docké numberin relationship to otherdocketnumbers or by looking atthe receapt.”
Def.’s Sur-Reply, Ex. B, 9:1-10. In responseto another question, Ms. Reyes again staed:
“I can ell which of he recapts would be ssued frst, butl cant tell which of the
complaints would have been dropped off first.” Def.’s Sur-Reply, Ex. B, 14:20-22.

Plaintiff’ s repongesto interogabriesindicate thatthe Ak-Chin comphint had not
been filed in the Court of Federd Claims as ¢ 11:41 a.m on December 2, 2006. Def.’s
Mot. 4; Def.’s Mot., Ex. 2, Resporse b Interrogatory No. 8. At 12241 p.m., however,Ms.
Applegate ®nt an email stating that the complaints had been filed and that she was dill
awaiting the summons. Def.’s Mot., Ex. 2, Responseto Interrogatory No. 7; Def.’s Mot.
4; Def’sMot., Ex. 9. Ms. Applegat £ntanoheremal at1241 pm. stating thatthe
filing wasnotyetcompkted. Pl’s PostHealing Reply, Ex. F. Defendantarguesthatthe
12:41 p.m. emall indicates that all filing was complete as of 12:41 p.m. Def.’s Mot. 4.
According to plaintiff, “the government’s argument is inherently flawed becauseit is
basd uponte unsvund pemise thatMs. Applegat’s statementin here-mail thatshe had
‘filed’ the Complaints, even when she had not yet paid the filing fee for the Ak-Chin
District Court complaint, is legally dispositive of when the filing occurred.” Pl.’s Post-
Healing Reply 9. However, regadless of the ime the filing of the Ak-Chin comphint
was completed in the District Court, Ms. Applegate testified that she filed the Ak-Chin
Complaint in the Court of Federal Claims before her second trip to the District Court to
file the Ak-Chin District Court comphint. Heaing Tr. 18:3-16, 33:19-349. The 1241
p.m. emal thatall comphints had bea filed and hatMs. Applegat waswaiting forthe
summons shows that the Court of Federal Claims complaint had been filed by 12:41 p.m.
becaise coungl need nobbtain a ssImmonsfor a compdint in the Gourt of Fedeal
Claims. H. s Resp. 14-15.

®(...continued)
Plaintiff's Post-EvidentiaryHeaing Brief (plaintiff's Response to dehdants Sur-Replyor Pl.’s
Resp. to Defs Sur-Replypassim. Althoulg the authenticitpf the statenm@s made byourt of
Federd Claims DeputyChief of Opeations lisa Regs, Dé.’s Sur-Reply Ex B. 5:2-4, is not
questioned, the court recognizes that the staements are ou-of-court staementsbeng “offered in
evidene to provehe truth of the matteasseted.” Fed. R. Evid. 801(c) Howeve, the
staements are properly admitted as hearsay because they are staements of a public office (in this
case byits manag officer), “setting brth . . . the aviti es of the dice.” Fed. R. Evid.
803(8).
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Defendant attampts to cast doubt on the plausibility of the sequence of events
betveen 1141 am. and 1241 pm. on Decamber29,2006. Def.s PostHealing Re9.
23. Accoding to defendant the folowing quene of events could nothave ben
completedin anhour:

[T]he lawyers’ canpleting the Ak-Chin CFC Complaint, Ms. Applegae’s
copying and asembling it, Ms. Applegate’s walking to this Court to file it,
filing it with the derk, ard walking back to her dfice; Ms. Applegae’s
then kaning thatthe Ak-Chin District Court Complaint wasreadyfor
filing, picking up hatComplaint, leaving heroffice ayain, traveing bycab
to a cowded Qerk’s office,talking to the intake derk, coming back ¢ her
office bycab,geting back ¢ herdek, and ecaving and eponding to the
e-mail from Mr. Audtin.

Id. (internd citation omitted). Defendant hadan opportunity to examine paintiff’s
witnes atthe Cctober24,2007 heang aboutthe ime thatwasconsimed byead of the
adivities ske performed on December 29, 2006 and did not do so. SeeHeaing Tr.
pasim. Defendant’s argument on this point is sinply not supported in the record and is
speculative.

Ms. Applegat tedified hatat2:23 pm. she £ntan emdistating thatshe had
returned from the District Court and would be leaving soon. 1d. at 47:6-12. By 3:14 p.m.
on December29,2006,a saImmonsand a opy of plaintiff’ s District Court comphint had
been srved on he Secetary of the Interior and Ross O. Swimmer, Specal Trustee 4 the
Office o Spedal Trusteefor Americanindiansat the Department of the Irterior. Def.’s
Mot. 4-5; Def.’s Mot., Ex. 10. Defendantsuggess thatthe compétion of ®rvice by3:14
p.m. suppots its view that plaintiff’ s District Court comphint wasfiled ealierin the day
thanMs. Applegae’s testmony indicates. Se Def.’s Mot. 4-5. The oourt, however,
findsit plausble thatservice wasmade pomptly after Ms. Applegage’s return to her
office, esgdally consideing that the Inerior Department, wherethe simmons were
delivered, is located anly a few blocks away from the dfices d plaintiff’s counsel,Pl.’s
PostHeailing Br. 8; Heaiing Tr. 49:13-25, and hatMs. Applegae had made
arrargements with the gocess srvers keforehand, Pl.’s Post-Heaing Br. 8; Heaing Tr.
47:20-48:14.

Defendant also argues that the order of filing of the District Court complaints casts
doubt on the time line to which Ms. Applegate testified. Def.’s Reply 4. The complaints
for Pasamaquoddyand Sal River were the first and £cond omplaints filed in the
District Court on December29,2006. Pl.’s PostHealing Reply 6; Def.’s PostHealing
Re9. 4 Defendantarguesthatplaintiff’ s District Court comphint wasthe sxth outof
thirty-six comphints filed hatday. Def.sMot. 10. If plaintiff’ s District Court comphint
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wasthe sxth outof thirty-six comphints filed in the District Court on Decanber 29,
2006, as cefendant argles, sedef.’s Mot. 10, thenit must bethat thity complaints were
filed ater plaintiff’ s District Court comphkint. According to defendant “It contavene
common €n®e © claim thatin the ime thatelaped betveen Ms. Applegag’sfiling the
first two Complaints filed in the District Court thatday (by anypatty), and hersuppo®d
third trip to the Gourt to file plintiff’ s District Court comphint, only four other
Complaints werefiled, yet thirty more werefiled by various parties, ater Haintiff’s
Complaint supposedly was filed in the afternoon.” Def.’s Reply 4 (emphasis in original).
Plaintiff arguesin reply that“[l Jawyers being lawyers, there is no rea®n o be sirprised
that filin gs occur disproportionately at the end of the day.” P.’s Post-Hearing Reply 5.
Ms. Applegat edified hatthe dstrict coutt “had goten sgnificanty buser asthe day
progresed” Healing Tr. 46:17-23. Plaintiff also noesthatthe “District Court hasan
after-hours ‘speedyfiling box’ allowing forfilingsto occurafter the District Court closes
at4:00 pm.” Pl’sPostHeaing Reply 5. The first after-hours filing on Decenber 29,
2006 wasthe wenty-first filing of he day Id. Furthemore, ac®rding to plaintiff, the
“District Court made rotaions on the 16 through the 2th filings showng that hese
filings werereceived by the ®urt prior to December 2th. Id. at 6 (atations omitted). It
appearsthen that he fifteenth fling of the daywas te las “in peron’ filing, see d., so
that anly nine complaints werefil ed after plaintif’s District Court complaint andbefore
4:00 p.m., id. It is not implausible that plaintiff’s District Court complaint was filed in
the ealy aftemoon,consstentwith Ms. Applegae’s tedimony. Heaing Tr. 43:12-23,
47:6-19.

The cout findsMs. Applegae b be a cedible witnes. Plaintiff’ s time-ine for
the filing of plaintiff’s Court of Federal Claims complaint and District Court complaint is
notimplausble orincongstentwith the recod. Possble discrepancesbetween
staements in email and answers to interrgatories ad testmonial evidence were
explained. Forthe foregong rea®ns the cout deemines basd on ts view of the
prepondeanceof the cedible evdencebefor it, thatplaintiff’ s District Court comphint
was not “pending” when plaintiff filed its complaint in this Court.

Were it to be found that the court’s factual determination was dearly in error, in
the intered of judicial economyand eficiency, the cout turnsto addess whether
plaintiff’ s claims in the District Court for the District of Columbia and his coutt are the
same chim, thatis, basd on he same opeative facts and wheterthe relief plaintiff
seeks in both courts contains “some overlap,” Keene IV, 508 U.S. at 212, or is “distinctly
different,” Loveladies, 27 F.3d at 1551.

B. Whether the Complaints Involve the Same Claim

12
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The Supeme @urt hasstated hatprecluson of jurisdiction under§ 1500
“requires acomparison between the claims rased in the Court of Federal Claims and in
the oterlawsuit.” KeenelV, 508 US.at210. Keenefiled compdints agans the
govenmentseeking damagesfter numeroussuits were filed aganst Keenein connetion
with aleged njuriesfrom aedosexposire. Id. at202204. The wo comphints atissue
in KeenelV (Keenell and Keenelll, desribed bebw) involved he same facual
allegations and an identical request for relief under the same theory. 1d. a 204-205.
Keenefirst filed a omplaint (Keenel) in the Gourt of Fedeal Claims seekng damages
from the govenmentundera biead of contacttheory. 1d. at203204. Keenethen fied
a complaint in federal district court against the government (Keene 11) based on the same
factual allegatonsincluded n the Gourt of Fedeal Claims comphint in Keenel, but
“recast in terms of varoustort theolies” and dso included a @akingsclaim underthe
Federnl Employees Compensation Act (FECA). Id. at204. Five da befor its fedeal
district cout comphint (Keenell) wasdismissed,Keenefiled a cond omplaint in the
Court of Fedeal Claims (Keenelll). 1d. The Keenelll comphkint repeded he factual
allegations in the Keene | complaint and adopted one of the theories o recovery raised in
its federal district court complaint (Keene Il) - recovery under FECA. Id. at 204-205.

In KeenelV, the Supeme @urt stated hat“the compaison of the wo cagsfor
purposes o posgble dismissal would turn on whether the plaintiff s [district court] suit
was basedm sulstantially the sane operaive facts as he Court of Claims acton, atleast
if there wassome ovetap in the relief requesed” 1d. at212. The Qourt then eviewed
the stae o the law interpreting the immediate predecessor of § 1500 and concluded that,
in 1948, Congressre-enacted language previously interpreted by the Court of Claims in
British American Tobaco Co. v. United Sates(British American) 89 Ct. Cl. 438 (1939)
(percunam). KeenelV, 508 US.at212. The Gourt then appled he pesumption that
“Congress wasaware of hes ealierjudicial interpretationsand,in effect adoped
them? 1d. The Gourt also noed hat“[w]hile the latter languagdthe words“in regpect
to which” in the phrase“claim for or in respect to which”] does not s the limits of claim
identity with any precision, it does make it clear that Congressdid not intend the staute to
be endeed ugless by a narow concet of identty providing a corepondingly liberal
opportunity to maintain two suits arising from the same factual foundation.” 1d. at 213.
The Gourt did “not decde whethertwo actonsbasd on he sme opeative facts, but
seekng competely differentrelief, would implicate § 1500” beau® the issue wasnot
presented in the facts of Keene IV. Id. a 213 n.6.

In UNR, the ca&e leadng up b KeenelV, the Fedeal Circuit stated hatit was
overuling five caes Bogon Five Cents SavnhgsBank,FSBv. United Sates 864 F2d
137 (Fed.Cir. 1988) Hossein v. United Sates 218 G. Cl. 727 @978) Brown v. United
States 175 Q. CI. 343 (1966) Tecon Engnees, Inc.v. United Sates 170 Q. Cl. 389
(1965) Cagnan v.United Sates(Cagnan), 135 Q. Cl. 647 (1956) UNR, 962 F2d at
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1022 & n.3, 1023. However, in Keene IV, the Court staed that “[i]n applying § 1500 to
the facts of this ca®, [the Gourt] find[g] it unnecssary to consder, much kess repudate,
the judicially creaed exeptions to § 1500 foundn Tecon Engnees, Cagnan,and
BostonFive.”” Keene 1V, 508 U.S. at 216. The Court noted that “[t]he Casman court
recognized an exception (followed in Boston Five) for plaintiff s who seek distinctly
differenttypesof relief in the wo couts,” id. at216,and n KeenelV, the phintiff
“soughtmonetlry relief in eat of the caespendng when t filed he compéints seeking
monetry relief in Keenel and Keene[lll],” id.

The Gagnan phintiff sued n district cout for reinsatementto his govenment
postion and,while this suit waspending, he sied n the Gourt of Claims for back pg that
he had notecaved asa reailt of the aleged wongfulremoval Cagnan,135 Q. Cl. at
648. The Casman court appears to equate the term “claim” with the term “relief” in its
analsis. Seed. at650. The Cagnan cout held thatthe o wits alleged diferent
claims and dstinguished the chims by the diferentform of relief each ught Id.

The claim in this case and the relief sought in the district court are entirely
different. The claim of plaintiff for back pay is one that falls exclusively within
the jurisdiction of this court, and there is no other court which plaintiff might elect.
On the other hand, the Court of Claims iswithout jurisdiction to restore plaintiff to
his pogdtion.

Id. (citations omitted).

The Fedeal Circuit in Loveladiesatticulated he gandad by which b compae a
claim before the Gourt of Fedeal Claims and a taim pendng “in anohercout thatseeks
distinctly differentrelief.” 27 F3d at1549 ¢mphass added) In Loveladies the phintiff
broughta aiit in fedeal district coutt chalenging the denal by the U.S. Army Corps of
Enginees (Corps) of the phintiff’ sfill pemit. Id. at1547. The phintiff in Loveladies
thereater filed a omplaint in the Gourt of Fedeal Claims in which the phintiff
“maintained hatthe pemit denil congituted a aking of pivate propety, and hatthe
Fifth Amendment of the Constitution required the Government to compensée
Lovelades” Id. The Federd Circuit addressel the issie o “the meaning of the term
‘claims’ asitisused in 8 1500” beaus the datute doesnotprovide a dénition of
“claims.” Id. at 1549. The Federal Circuit noted that it had recently “reaffirmed the rule
thatit is ‘opemtve facts and notlegaltheotiesby which claims may be dstinguished

"The Court stated thatrBwn v. United States, 175 Ct. Cl. 343 (1966) and Hosse
United States, 218 Ct. CI27 (1978) tlo not survive [#] ruling [in Keene V], for theyignored
the time-offiling rule” that the juisdiction of a courdepends on thafts &isting at the time the
action wa broudnt. Keenev. United States (Kane V), 508 U.S. 200, 217 n.12 (1993)
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under § 1500 when the same relief-money damages—is sought.” 1d. (footnote omitted).
“ Claims are the ame whetre theyarise from the @ame opeative facts even f the
operdive fads support different legal theories which cannot all be brought in one court.”
Id. at 1550 guotng bhnsManvile Corp v. United Sates 855 F2d 1556,1567 fed.
Cir. 1988). The Fedeal Circuit held thatthe Gourt of Fedeal Claims wasnotbared
from hearing the plaintiff 's claim because “the claims in the two courts ae for distinctly
different and not the same or even overlapping relief,” id. at 1554, and hence, the claims
were notthe ame forpumpos of 8§ 1500.The cout relied on Ggnan, 135 Q. Cl. 647,
and Bitish American,89 Q. Cl. 438,to ad in its effort to define he £m “claims.”
Loveladies 27 F3d at155051.

The phintiff in British American boughta siit aganst the govenmentin district
court based on atort theory and one in the Court of Claims under a contractual theory.
British American,89 Q. Cl. at440. The Qourt of Claims found hatit waswithout
jurisdiction becase the o claims were bagd on he sasme opeative facts and he fact
that the two claims werebasal on different legal theories dd not mean the daims were
different Id. In Loveladies the Fedeal Circuit noted hatthe Gagnan wule hasbeen
“congstenty appied .. . to distinguish claims.” 27 F3d at1550 ¢iting TruckeeCarson
Irrigaion Dist. v. United Sates 223 G. Cl. 684 (1980) (holding that8 1500 dd not
predude jurisdicton because the Court of Federd Claims canplaint sowght monetary
relief and the dstrict court complaint sowght only injunctive and dedaratoryrelief);
Bogson Five Cents SavhgsBank,FSBv. United Sates 864 F2d 137 Fed.Cir. 1988)
(holding that8 1500 dd notbarCourt of Fedeal Claims jurisdiction becase the pendng
district court complaint sought only dedaratoryrelief and did not seekmonetary
damagey Deltona Qrp. v. United Sates 657 F2d 1184 Ct. Cl. 1981)(issue of whether
jurisdiction wasbared under8 1500 vasnotaddessed where a akingsclaim procealed
in the Gourt of Fedeal Claims while a ¢aim regading the valdity of a pemit procealed
in district coutt); Webb v.United Sates 19 A. Ct. 650 1990)(noting thatundera 8§
1500 anaysis, claims with the same opeative facts need nobe demissed if theycan be
distinguished by the rdief each seks)).

The Federal Circuit in Loveladies explained that it has “consistently tested claims
agang both the pinciple esablished n Cagnan and hatedablished n British American”
and“[t]aken bgether,these ¢st produe a working definition of ‘claims’ for the purpose
of applying 8§ 1500.” Loveladies, 27 F.3d at 1551. “For the Court of Federal Claims to
be pecluded fromhearng a chim under 8 180, the clam perding in arothercout must
arise from the sane operative facts, and must ek the sane relief.” 1d. at 1551 (emphasis
in original). The FederalCircuit ackrowledged that‘a showng that he two claims aose
from the same openmtive facts' is necesary, but not sufficient, to preclude he Gourt of
Fedeanl Claims from hearng a cae. To come wthin the poscription of 8 1500the
claims must also seek the same relief.” Id. at 1551-52.
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Plaintiff asserts thatthe 4 articulated in Loveladiesshould contol here rather
than he KeenelV ted. Pl’sRe9.17 & n8. Plaintiff fails, however, to exphin why the
Lovelades st slould prevail over theKeene |V test other than to argue tha “this caurt
is ‘govemned bythe Fedeal Circuit’s explicaton of Keeneg[in Loveladied which
developedit into atwo prong test™ Id. at 17n.8 (alteraion in original). The oourt
agreesthatthe decsionsof the Fedeal Circuit are binding on his cout. However, the
court doesnotview the Lovehdiestextadvaned byplaintiff as contolling overthe
closely related extappeaing in KeenelV. The cout undestandsthe diferencebetveen
the 8 1500 angsesin KeenelV and Loveadiesto ceneron the issue of he whetherthe
relief sought in both courts is “distinctly different,” L oveladies, 27 F.3d at 1549, or if
there is “some ovetap; KeenelV, 508 US.at212. In orderto satisfy both teds, the
relief oughtmus be,underLoveladies “distinctly different’, 27 F3d at1549,and,
underKeenelV, relief thatdoesnot contin “some ovetap; 508 U.S.at212. Therefore,
the cout now turnsto addess whether plaintiff’ s claims are bagd on he same opeative
facts and whether the relief plaintiff seeks in both courts contains “some overlap” or is
“distinctly different”

At issue m plaintiff's District Court complaint “are funds andotherasset,
including appoximately 21840 acesof land,held in trust by the United Satesfor the
beneft of the Community.” Def.’s Mot. Ex. 1, T 2. Plaintiff statesthat“the rust funds
are comprsed of boh judgmentfundsheld in trust pursuantto fedeal law and fundghat
recave their trust charctker asproceals of trust propety, specficaly the kea® and ale of
reurcesor lands that ae held n trust” Id. Plaintiff assets that he 21,840 acres ofrust
land “have produced vauablke naural resourcesand havebeen éad D third paties
andbr to the govenmentfor rights-of-way, busnes uses and oherpurposs’ over the
years. Id. at 3. Plaintiff claimsthat its “[t]ribal lands, associated resources, and income
deinved herefrom congitute a sibgantial portion of the asets held bythe United Sates
in trust for the Gommunity’s beneft.” Id. at 13.

In its District Court comphint, plaintiff allegesbreatesof trust by the
government with respect to its management of plaintiff’s trust property and trust funds.
See d. at{ 20. Plaintiff contendsthatthe govenment“grossly mismanage and
coninue[d to grossly mismanagethe trust and [h&] failed forovera century to cary out
the most basic and fundamental trust duties owed to the Community.” Id. at { 4.
Plaintiff’ s specfic alegatonsof mismanagenentinclude he govenments alleged
failure to provide an dequa¢ acouning of the rust assets, id. at 1 4@), 20@); the
govenments alleged &ilure to propety collect inved, and dsburse trust funds
belonging to the Community, see id. at i 4(d), 14; the government’s alleged failure to
usereasonable ill and care to invest and deposit trust funds in such away as to
maximize theproductivity of trust poperty, id. atY14(c), 20(f); and the government’s
alleged failure to preserve and protect the trust property, id. a 11 4(e), 20(d).
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Plaintiff’ s District Court comphint seeks“redress of breatesof trust by the
United Sates acing byand hrough he deéndans, in the managemergnd acouning
of trust sssests” Id. at 1. In particular, plaintiff's District Court complaint seeks “to
compel the defendant to provide a full and complete accounting of all trust assets
belonging to [plaintiff ] and to correct the balances o [plaintiff's] trust fund accounts to
reflectacarate bahnces.” 1d. Plaintiff’ s District Court comphint seeksinjunctve relief
that would direct defendant to provide plaintiff with “a complete, accurate, and adequate
accounting of [plaintiff's] trust essets,” id. at 142. Inits District Court complaint,
plaintiff also seeks “a restaement of [its] trust fund account balances in conformity with
the utimate and omplete acouning, and b anyaddtionalequtable relief thatmay be
appiopriate (eg., disgorgement equtable reditution, or an njuncion direcing the rustee
to take action against third parties).” Id. at 1 43.

At isste in paintiff’s Court of Federd Claims canplaint is thegovernment’s
alleged ‘mismanagenentof the .. . Community’s trust propety,” including its 21 840
aaes d land, funds, and assés. CFC Compl. 111, 9, 14-15. Just as in theDistrict Court
comphint, plaintiff asserts thatits 21840 aces“halve] produced vluablk natral
resources and ha[ve] been leased to third parties and/or the federal and stae governments
for rights-of-way, busnes uss and oherpumposs” Id. at] 12. Plaintiff statesthatthe
land “is held in trust by the United Satesfor the benét of the ... Community” and that
“[a] substantial portion of the funds held by the United States in trust for the . . .
Community is derived from income from tribal lands.” 1d. at ff] 14-15. That income “is
derived from . .. thesde of the natural resources and the conveyance of certain interests
in the ... Community’s tribal trust land,including lea®s eagmens, and rghts of way.”
Id. atf 16. Plaintiff statesthat“[t]hes asets, and he ncome heyproduce,form the
core of the . . . GCommunity’s tribal trust assets.” 1d.

In its Court of Fedeal Claims comphint, plaintiff allegesbreathesof trust by the
government with respect to its management of plaintiff’s trust property and trust funds.
Id. at 1 22-39. Haintiff contends that the government “consistently and egregiously
failed to comply with . .. [the] fiduciary dutiesincumbent on atrustee, ard it continues to
violate he . .. Community’s rights as leneficiary of the trust” Id. at J 2. Plaintiff’s
specific allegations o failures tocomply include the government’s alleged failure “to
keep &ad renderclearand acurate acouns with regectto the admnistration of the
trugt,” id. aty 22¢€); the govenments alleged &ilure o propety collect inveg, and
disburse trust fundsbelonging o the GCommunity, id. at{ 22); the govenment s alleged
failure to execise the poperskill and cae “to inved and depoi$ trust fundsin such a
way asto maximize he poducivity of trust propety,” id. at{ 22¢€), 22(); and he
government’s alleged failure preserve and protect the trust property, id. at § 22(f).
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As in plaintiff’s District Court complaint, plaintiff’s Court of Federal Claims
complaint also seeks “redress [of] gross breaches of trust by the United States.” 1d. at 1.
Plaintiff alleges that the “United States has consistently and egregiously failed to comply
with ... fiduciary dutesincumbenton a tusteee” 1d. aty 22. Plaintiff contendsthat
defendantbreaded is trust dutiesby failing o admnister propetty the rus for the
benrefit of plaintiff. 1d. Haintiff seks money damages resulting from the defendant’s
alleged bead of its fiduciary dutesowed D plaintiff with reectto the managemerdf
plaintiff’s land and naturd resairces, id. aty 29, damages aising from defendant’s
“bread of fiduciary duty in its managenentand nvesmentof trust funds” id. aty 34,
and damageairising from defendants breadt of fiduciary duty with repectto the
managenentof judgmentfunds id. at {1 3539.

In sum, plaintiff’ s Court of Fedeal Claims comphint and DOstrict Court comphint
involve the same paties the ame tus compus and he ame alegatonsthatthe
governmert breached its trust responsbilities. Compare Def.s Mot. Ex. 1 with CFC
Compl. Plaintiff’ s District Court comphint statesthatthe asets “[iJnvolved in this acion
are fundsand oherassets, including appoximately 21840 acesof land,held in trust by
United Satesfor the benét of the Gommunity” which “have produced vluabke natral
resourcesand havebeen éa®d D third patiesandbr to the govenmentfor rights-of-
way, business wses, ad other purposes.” Def.’s Mot Ex. 1, 112-3. Smilarly, plaintiff’'s
Court of Fedeal Claims comphint involves®“[i]ncome ... deilived from, inter alia, the
sale of he natiral repurcesand he convganceof cetain interegsin the Ak-Chin Indian
Communtity’s tribd trust land, including leases, easemens, and rights-of-way.” CFC
Compl. 7 16.

It is appaentto the cout thatboth plaintiff’ s Court of Fedeal Claims comphint
and District Court complaint are based on the same operative facts. Ineach complaint,
plaintiff alleges abreach of trust by the United States rdated to its dleged failure to
manage properly the Community’s trust funds and assets. The court agrees with
defendants assertion that“the sme opeative facts undetie bot the District Court and
CFC Complaints,” including fads such as‘whatfundswere colectd and dposted,and
whether those collections and deposits d funds o proceeds were in an appropriate
amount.” Def.’s Mot. 16.

Plaintiff contendsthatthe beadesof trust it allegesin District Court and n the
Court of Fedeal Claims arise from differentdutesof trust and hatits two claims are,
therefore, based on different operative facts. Pl.’s Resp. 19-24. Paintiff makes two
arguments in support of its contention that its complaints are not based on the same
opertive facts. Id. at19-22. First, plaintiff arguesthatthe £m “operative facts’” does
notinclude evey fact in the compdint, but“ingead equre[s] some link betveen he
facts and he eemens of the chim to be poved’ 1d. at19 (citing Loveladies 27 F3d at
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1551 n17 (‘D ewite itslineageit can beagued hatthere is a basc epstemological
diffi culty with the noton of legaly opeiative facts independet of a kegaltheory. Insofar
as afact is ‘operative’ — i.e., relevant to ajudicially imposed remedy — it is necessarily
associated with an underlying legal theory, that is, the cause of cause of action. .. .")).
Plaintiff cites several cases which it regards as supportive of its contention that claims
“involving dmilar backgound fads, butdifferentopemtive fects, [do] notimplicat §
1500’s bar.” Id. at 0-21 (citing, inter alia, Cooke v. United States (Cooke), 77 Fed. Cl.
173,177-78 2007) d’Abrera v.United Sates(d’Abrera), 78 Fed.Cl. 51 2007) Heritage
Minerds, Inc. v. United States (Heritage Minerds), 71 Fed. Cl. 710, 715 (2006);
Williams v.United Sates(Williams) 71 Fed.Cl. 194,199200 006) Fire-Trol
Holdings LLC v. United Sates 65 Fed.Cl. 32,34-35 (2005). Secondplaintiff argues
that its canplaints “do not presat the sane gperaive fads” because the government’s
duty to acountfor plaintiff’ strust is atissue in plaintiff’ s District Court comphint and
the government’s duty to deposit and invest paintiff’s trust funds is at sswe in gaintiff’s
Court of Federal Claims complaint. F.’s Resp. 21-22. PFaintiff argues that “the facts
underlying the breaches of those duties” are “what is legally controlling,” id. at 21.
Plaintiff arguesthat“the pecfic duies[plaintiff] seeksto vindicat in ead cout, and
the facts suppoting the beadesof thos dutes are different” 1d. at23. Plaintiff
attemps to illudtrate its argumentby asserting thatif the realt of the dstrict coutt acion
wasan acouning thatreveded he govenments failure to inveg funds it would have
an acton for money damages n this court and“[t]he facst pregnted n support of these
claims would be dfferentfrom the fects presented b uppot the equiable acouning
claim in the District Court.” Id. at 22.

The cairt notes hat pror cases fom this cout appear b support plaintiff's first
argumentthatclaims with amilar backgound fads, butdifferentopertive facts, do not
implicate § 1500 yrisdictionalbar. However, the cout doesnotfind thatthes cases
support plaintiff's further argument that the similar facts in both actions ae merely
backgound fad¢s. Forexampe,in Heritage Mnernls, the opeative facts atissue in the
district cout comphint related b conaminaton of goundwater thatbeganm 1958,71
Fed. Cl. at 715, and the operative facts at issue in the claim before this court arose from a
subsquentingallaton of monitoring wells and an Alministratve Orderrequring
Heritage to permit the government to enter its land, id. The court found that § 1500 did
not bar jurisdiction because the claims were based on dif ferent operative facts. 1d. at 717.
The diferences betveen he opeative factsin the o comphints atissue in Heritage
cannot be found here. The similarities between plaintiff’s Court of Federal Claims
comphint and Dstrict Court comphint extend bepnd nere ba&ground fad¢s. The
factual bass for plaintiff’ s allegaton of the govenment s bread of trust reponsbilities
in each case is the same because, in both actions, the courts will have to analyze the same
facts regading the govenment s managenentand admmistration of he same tus funds
andasses over he sane time perods.
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Plaintiff’ s relianceon Cooke,77 Fed.Cl. 173,is similarly misplacead. In thatca®,
plaintiff filed a complaint in district court alleging two causes of action: unequal pay in
violation of he EqualPayAct (EPA) and etaliatory acion bythe govenmentunderthe
Fair LaborStandads Act (FLSA). Cooke,77 Fed.Cl. at175. Plaintiff then amended
thatcomphint to withdraw the FLSA countand movedd trander her EPA claim to the
Court of Fedeal Claims. Id. at175-76. Afterthe District Court granted he rander and
the Qourt of Fedeal Claims acepted he cae forfiling, plaintiff filed a nev claim in the
District Court alleging retaliatory acion bythe govenmentin violation of the FLSA. Id.
at176. Defendantmoved b dismiss the cae in the Gourt of Fedeal Claims, stating that
8 1500 bas the cout’ s jurisdiction to adudicate the cae. 1d. at174. The cout dened
defendants motion, holding thatplaintiff “ asserted a gparte and dstinct claim from her
District Court ca® when $ie randerred herEPA claim to this Court.” Id.at176. Here,
plaintiff’ s Court of Fedeal Claims comphint doesnot presnt“a sepaate and dstinct
claim” from that conainedin plaintiff's District Court complaint. The alegatbns aganst
the govenmentin eat comphint are vely similar - and ®metimeseven denical - to one
anoher. Whereasthe Gooke cout found “amaternal differencebetveen he opeative
facts relevantto ead claim,” id. at178,there is no such diferencebetveen he opeative
facts relevantto plaintiff’ stwo comphintsin this cas.

The same or a similar analysis may be made of the other cases that plaintiff citesin
suppot of its agumentthatits District Court and @urt of Fedeal Claims comphints do
notarnse outof the ame opeative facts. In d’Abrera v.United Sates the cout held that
8 1500 did not bar the court’s jurisdiction because the claims involved dif ferent conduct.
d’Abrera, 78 Fed.Cl. at60. Thatca®e conemed wo claims by the phintiff, a Lanham
Act claim and a opyrightinfringementclaim. I1d. at58. The cout found thatdifferent
conduct gave rise to ach claim because tre Lanham Act claiminvolved plaintiff’s
allegaton thatdefendanthad msrepresnted phintiff’ s phobgraphsashis own, while the
copyrightinfringementclaim involved phintiffs’ allegaton thatdefendantreproduced
anddistributed hundreds of paintiff’'s photographs wthout pemission. Id. Because
different conduct formed the basis of the different clams, the court found that 8 1500 did
not barthe cout’sjurisdiction. 1d. at59. Here, plaintiff does notallege hatdifferent
conduct by defendant gives rise toeach of its canplaints. Rathe, the @mplaints cancern
the ex&t same conduct the District Court comphint allegesthatdefendant“has
consigently and egregiously failed to comply” with its fiduciary obligations, Def.’s Mot.
Ex. 1, 9 20,and he Gourt of Fedeal Claims comphint allegesthatdefendant“has
consistently and egregiously failed to comply” w ith its fiduciary duties, CFC Compl. | 22.
In Williams,the cout held that8 1500 dd notbarthe cout’sjurisdiction becase the
operative facts alleged in the plaintiff’s District Court and Court of Federal Claims
comphints were “demondrably different’ and beau® phintiff “ specficaly and
successfully ende&ored b plead diferentfactual elemens in eat cag.” Williams,71
Fed.Cl. at200. Thatis notthe cae hee;rather, in ead acton, the couts must consder
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the govenments managenentand admaistration of phintiff’ s trust by reviewing the
government’s alleged failure to maintain records and account for plaintiff’s trust property.
Plaintiff has not pleaded different factual elements in each case because both courts will
have to review the same factual elements when adjudicating plaintiff’s claims.

Plaintiff’ s second agumentthatthere ae wo differentand €pasate rust dutiesat
issue in its complaints is dso unavailing. Notwithstanding plaintiff's attempt to
distinguish the goernnment’s rustduties n eachcomplaint, the qeratve facts, those
facts upa which plintiff’s allegatons of breache of the government’s trust
regponsbility are bagd, are the same nh both the Gourt of Fedeal Claims comphint and
the District Court complaint. In each adion, the ®urts must cansider the government’s
managenentand admmistration of phintiff’ strust. The cout will be equred b review
the government’s alegedfailure © maintain records andaouwnt for plaintiff's trust
propety by consdeling anyexisting recodsrelated b the govenment s collecion,
handing, and nvedmentof the Community’s trust fundsand popety. The natire of
Indian rust cagsand he govenmentstrus reponsbility owed b Indian ribesdoesnot
lend tself to a smple delneaton orsepaation of opeative facts astheypetain to the
government’s various duties owed to Indian tribes. It is rot apparent to the court how it
coud addressfacts related to he government’s dutyto investanddeposit plaintiff’'s trust
fundswithoutconsdeling the facts related b the govenment s ovenll trust obligaions
owed to plaintiff, including its duty to account. It is simply not the case that there are two
differentand paate ®ts of trust dutesde<sribed n plaintiff’ s District Court comphint
and its Court of Federd Claims canplaint. Therdore, the oourt finds tha plaintiff’s
Court of Federal Claims complaint and District Court complaint contain the same
operative facts for purposes of the 8 1500 jurisdictional bar.

The court next turns to addressthe issue of whether plaintiff 's complaints contain
“some ovefap” in relief, see KeenelV, 508 U.S.at212,orif the rlief oughtin ead
complaint is “distinctly different,” see Loveladies, 27 F.3d at 1549. PHaintiff's argument,
in esence, is that its “District Court and Court of Federal Claims actions seek ‘distinctly
differenttypesof relief in the wwo couts.”” Pl.’s Re9. 24 (citing Loveladies 27 F3d at
1554). Haintiff contends tha “[l]i ke theplaintiff in Lovelades, Plaintiff-Beneficiary
seeks drictly equitable relief in the District Court — a general accounting of all assets held
in trust for the Trbe,and futherequtable relief as appopriate — and sictly money
damagesn the GFC.” |d. Plaintiff notesthatit tailored its comphints acording o the
jurisdictional power of each cout to grantthe rlief it seeks Id. at24-25. Plaintiff
asserts that, for thisrea®n, it doesnotseek b “obtain dechratory relief ... or compelthe
govenmentto compl with its duty to provide a geeral acountng of al of Plaintiff-
Benefciary’s trust assets” in its Court of Fedeal Claims comphint. Id. at25. Plaintiff
conkendsthatthe equiable relief it seeksin its District Court comphintis notthe same as
moneydamages Id. at33 (relying on Bowen v.Massachugts (Bowen), 487 U.S.879,
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893 (1988) (nating “the distinction between anadion at law for damages —which are
intended ¢ provide a vctim with monetry compenston foran njury to his person,
propety, or reputaion — and an@uitable adion for specfic relief — which mayinclude
an order providing for . . .‘the recovery of specific property or monies” (emphasis
omitted))).

Deferdant argueshat boh of plaintiff's complaints “seek nonetary relief aginst
the Defendantarnsing from the sme bead thatPlaintiff hopes the couts will find.”
Def.’s Mot. 17. Defendant arges that plaintiff's District Court complaint “requests nore
thananorder for a sinple equitable accounting,” because paintiff’s District Court
comphint requess “disgorgement and “equtable reditution.” Id. (citing Def.’s Mot. Ex.
1, 1719, 20, 43, 44). Defendant emphasizes its argument that plaintiff seeks monetary
relief in boh couts by noting thatplaintiff’ s District Court comphint seeksan
accounting that will be “followed by an award of monetary relief.” Def.’'s Reply 12.

A comparison of plaintiff’s District Court complaint and Court of Federal Claims
complaint indicatesthat plaintiff has atempted to distinguish the types o relief it seeks in
ead cout. Plaintiff describesthe geneal naure of its Court of Fedeal Claims comphint
as “an acton for money damages aginstthe United Sates,broudht to redresgross
breathesof trust by the United Sates” CFC Compl. { 1. Speciically, Countl of
plaintiff’'s Court of FederalClaims conplaint request “a noney damage avard against
the United States aising from its mismanagement of the Ak-Chin Indian Community’s
land,agicultural and oherresourcesin an amounto be poven attrial plusintered as
allowed bylaw.” 1d. at{ 29. Countll of plaintiff’ s Court of Fedeal Claims comphint
requess damagesiising from the United Sates failure “to maximize rust income by
prudent investment.” 1d. at 133. In Count Il of plaintiff’s Court of Federal Claims
complaint, plaintiff assets that i is enttled to damages cased bythe United Sates’
failure “to inved . .. the pincipal and eaningsof judgnmentfundsheld in trug, in a
timely manner.” 1d. at  38.

Plaintiff describesthe geneal nature of its District Court comphint as“an action
to ek edress of breadesof trust by the United Sates . . . in the managemerdand
accounting of trust as<sets, including funds and lands, kelonging to the plaintiff, .. . and to
compel the defendants to provide afull and complete accounting of all trust esssets
belonging to the Community and b corectthe badnces of the Community’s trust fund
acountto reflectacairate bahnces.” Def’sMot., Ex. 1,1 1. In countone of ts District
Court complaint, plaintiff seeks “a complete, acurate, and adequate accounting of all
propety held in trust by the United Satesfor [plaintiff’ s] beneft.” 1d. at{ 34. Count
two of plaintiff’ s District Court comphint seeks“a regatementof [plaintiff’ s] trust fund
acountbalances in confomity with the utimate and omplete acouning, and b any
additional equitable relief that may be appropriate (e.g., disgorgement, ecuitable
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reditution, or an njuncton directing the rustee b take a&tion agans third paties.” 1d.
at 1 43.

Despte plantiff's attemptsto distinguish the ypes ofrelief it seeksm both cours,
it is apparent to the court that the results sought in each action include overlapping relief.
Plaintiff’ s argumentthatit “doesnotseek b recove anymoneydamagesn the District
Court,” Pl.’s Re9. 32 emphass omitted), controvetits the phin languageof its District
Court comphint. The ©-called equtable relief soughtin the District Court comphint
includes“disgorgement equtable reditution, or an njunction direcing the rustee b take
acton agang third paties” Def.’s Mot. Ex. 1, § 43. As hasbeen horoughly reviewed
in a ecent opinion ako addessing 8 1500,Tohono Oodham v.United Sates No. 06-
944, 2007 U.S. Claims LEXIS 399 (Fed. Cl. Dec. 19, 2007), relief that may be available
for a lreach of trust (ard that is eyplicitly requestedin plaintiff’s District Court
Complaint in this case, see Def.’s Mot. Ex. 1, §43) includes significant monetary aspects.
For exampé, Judge Buggink noed in Tohono Oodham hat, “in addtion to seeking
purely injuncive ordechratory relief, the benéciary can ecove anyloss or depeciation
in value of he rug edate reaulting from the bead of rug, anyprofit made bythe
trustee,or any profit which would have acrued b the rus edate if there had ben no
breat of rust.” Tohono Oodham,2007 US. Claims LEXIS 399,at*25-26 (citing
Redatement(Second)of Truds 8 205 (959). Given he typesof relief available under
trust law, the cout also ageeswith Judge Buggink’s obsrvation thatplaintiff’ sreliance
on Bowen © suppot plaintiff’ s argumentthatthe relief it seeksin eat cout is different
is “irrelevant” Tohono Oodham,2007 US. Claims LEXIS 399,at*31-32 (‘A lthough
the Gourt held thatthe em ‘moneydamage’sfound n 5 U.S.C. § 702 wasdistinctfrom
the more general meaning of ‘monetary relief,’” section 1500 makes no such distinction.”
(citing Bowen, 487 U.S. at 8%-901)).°

8By Orde of Decembe 21, 2007, theaurt requsted the pdies to advise it of the
distinctions, f any, betwea the complaints at issue in Tohono O’ogliva United States, No.
06-944L, and the eamplaints at issue in thicaseand whéher ay aspets of the cours legal
analsis in Tohono O’odham arinapplicéle to this case. @er ofDec 21, 2007. Now befe
the cout arePlaintiff's Brief in Response to the Court’'s Requéor Briefing Regardingthe
Opinion ksued in Tohono O’odhav. United States (Pl.’s Tohono.Band Defendant’s Bief
Pursuant to the Court’'s Dexmber21, 2007 . . . OragDef.’s Tohono B.). Plaintiff agues that
“the principal distinction between th@mplaints at issue in Tohono O’odhand the
compaints & issue haeis the Ak-Chin’s claim in the District Court was ot pending at the time
it filed its complaint in he Court of Edenl Claims.” Pl.’s Tohono Br. 1. Plaintiffsp contends
that the Tohono O’odima court misconstrues 8 1500daeroneouslyconcludes that there isra
overlg betwea the rdief requested in the Court ofelderl Claims and the District Courtd.lat
3-6. Ddendant agues that there are no materia distinctions beween the two sts d comgaints

(continued...)
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In both complaints paintiff sesks toremedy its daims o breach of trust and both
complaints seek monetary relief. Therefore, for purposes of § 1500, plaintiff’s claims
contain “overlapping relief,” Keene IV, 508 U.S. at 212, that is not “distinctly different.”®
Loveladies, 27 F.3d at 1549. Because plaintiff’s complaints are based on the same
opemtve facts and ek ovelappng relief thatis notdistinctly different, undereither
andbr both of the Keeneted and he Lovehdiested, § 1500 wuld preclude prisdiction
if plaintiff’ s Court of Fedeal Claims comphint had notbeen dund b have ben filed
before plaintiff’s District Court complaint.

V. Concluson
For the reasons stated above in Part I11.A, defendant’s motion is DENIED.

IT 1S SO ORDERED.

§(...continued)
in Tohono Oodham and in this caseand assets that the andysis conducted in tha caseapplies to
this case lad warants the sae result. Def.’s Tohono @dham B. 4-12. Thecourt is not
persuded byplaintiff's legal aguments but does egpthat plaintiff's District Court complaint
was ot pending a the time tha plaintiff filed its Caurt of Federal Claims compaint.

°0Of course, thes is farfrom a @mplete ovdap betwen the elief available in the District
Court and the Court ofdéleal Claims. 1the murt wee andyzing this subject as a mtar of
first impression, and, in pacular, without the gidanceof the Suprem€ourt, see Kene V,
508 U.S. at 212, the court would take into consideration the force d an argumert for pemitting a
tribe to vindicate its entitlement to full pertane of dl aspects of thérust duties that are @al
to it by the United States in the difent foums affoded bythe District Court and the Court of
Federd Claims, £e Lhited States v. Mitchell, 463 U.S. 206, 226 (1983h{s Court and sevar
other falerd court haveconsistentlyeagnized that the estenceof a trust rationship between
the United States anadh dndian or hdian tribe include as adndamental incid@ the ridnt of an
injured benéciary to sue the trustder danages reulting from a brach oftrust.”); United
States v. Mason, 412 U.S. 391, 398 (1973éreis no doubt that the United States serves in a
fiduciary capecity with respect to theselndiansand tha, as sieh, it is duty bound to exercise
gred cake in administeringts trust.” (citing_ Seminole N#n v. United States, 316 U.S. 286,
296-97 (1942); Shoshoneridian Tribe ofthe Wind Rver Resevation v. United States, 364
F.3d 1339, 1348Hed. Cir. 2004) (“Because of its trey and statutorybligations to tibal
nations, the United States must be hdd to the ‘mog exading fiduciary standards’ in its
relaionship wih the hdian bengciaries” (quotingCoast hdian Cmty v. United States, 550
F.2d 639, 652 (Ct. C. 1977))). Militating against that consideration, however, is thefact that it
is within atribe's power by sequence of filing to avoid preclusion of Cout of Federa Claims
jurisdiction under 8§ 1500.
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s/ Emily C. Hewitt
EMILY C. HEWITT
Judge
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