TITLE 7 - CRIMES

CHAPTER 1 - CRIMINAL CODE

Legislative History: Ordinance No. 02-85, adopting the “Criminal Code of the Papago Tribe,”
was adopted by the Papago Council on April 11, 1985 and approved by the Papago Agency
Acting Superintendent on April 23, 1985. Resolution No. 107-88 amended and renamed the
“Criminal Code of the Tohono O’odham Nation” effective June 1, 1988.

Resolution No. 05-662 incorporated Criminal Code sections, Chapter 1,
Section 1.22, “Severability”’; Chapter 3, Section 3.13, “Unlawful Transporting of Illegal
Alien(s)”’; and Section 3.14, “Unlawful Harboring of Illegal Alien(s)” effective November 21,
2005.

Resolution No. 05-664 incorporated Criminal Code sections, Chapter 1,
Section 1.21, “Savings Clause”; Chapter 2, Section 2.23, “Refusal to Provide Chemical
Evidence”; and Chapter 13, Section 13.12, “Driving Under the Influence” effective November
21, 2005.

Resolution No. 08-717 incorporated Criminal Code Section 10.9,
“Participating in or Assisting a Criminal Gang” effective December 19, 2008.
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interest of another for a period of time not to exceed
twenty-four (24) hours.

means a verbal or physical menace
of imminent harm, or pain, or damage to a person; or an
attempt to injure a person by an unlawful act.

Tohono QO’odham Council means the legislative branch of
the nation existing and functioning pursuant to the
Constitution of the Tohono 0’odham Nation.

Tohono O’odham Courts means the courts of record esta-
blished and operating pursuant to the Constitution of
the Tohono 0O‘odham Nation, and the judges of those
courts, collectively and individually, serving and
acting in that office and capacity.

Unlawful means contrary to law or where the context so
requires not permitted by law.

Value means the fair market value of property or ser-
vices at the time of the theft or damage. Written
instruments which do not have a readily ascertained
market value such as promissory notes, have as their
value either the face amount of indebtedness less the
portion satisfied, or the amount of economic 1loss
involved in deprivation of the instrument.

Vehicle means any motorized, self-propelled vehicle
such as an automobile, truck, tractor, motorcycle, or
aircraft and also any trailer, mobile home, bicycle or
farm equipment or industrial equipment whether or not
motorized or self-propelled.

Voluntary act means bodily movement performed consci-
ously and as a result of effort and determination.

Wildlife means all species of non-domesticated animals,
fish, birds, reptiles and amphibians and all mammals.

Without consent means either: (a) the victim is coer-
ced with the immediate use or threatened use of force
against the person or property; or (b) the victim’s
will is impaired as a result of a mental disorder,
drugs, alcohol or any other similar impairment; or (c)
the victim is deceived as to the nature of the act or
(d) the victim is deceived to believe that the person
is the victim’s spouse.

with the intent or jintentionally means that a person’s

objective is to cause a particular result or to engage
in particular conducts.
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Section 1.17 Forfeiture

A,

Whenever a forfeiture is provided for in the Criminal
Code or in any other law or ordinance, the procedure
shall be as set forth in this section, unless a differ-
ent procedure is otherwise provided for by law.

The Court may order a forfeiture when a forfeiture is
authorized by law and the Prosecutor motions the court
following the conviction of a person for an offense for
which forfeiture is authorized.

Upon a motion for forfeiture, the Court shall order the
thing subject to forfeiture to be held for a period of
sixty (60) days, during which time reasonable notice
shall be given to all persons who might have an inter-
est in the pending forfeiture.

During the sixty (60) day period, any person claiming a
lawful interest in the thing to which forfeiture is
pending may make a claim in the Court for recovery of
the thing. The Court shall order the thing restored or
transferred to the claimant if, by a preponderance of
the evidence, the claimant proves:

1. he or she is the lawful owner, and

2. his or her possession, use or other act is, or was
lawful, and

3. the unlawful possession, use or other act upon
which the forfeiture is based was without the
knowledge and consent of the claimant.

If no claimant makes the proof required by subsection
D, the Court shall declare the thing forfeited to the
nation; if the thing forfeited is money, the Court
shall order it deposited to the credit of the general

fund of the nation, otherwise the Court shall order the
thing:

1. destroyed by the police department; or

2. sold at public auction with the expenses of keep-
ing and selling such property and the amount of
any valid liens established by the Court paid out
of the proceeds of the sale, with the balance
credited to the general fund of the nation; or

3. returned to the owner of a lien upon payment of
expenses, if any:; or

4, retained for official use by <the nation or a
district, with expenses for keeping and transfer-

13



Section

A.

ring such property to be paid by the nation or the
respective district.

1.18 Impoundment

Any vehicle which is abandoned anywhere within the
nation shall be impounded by the police department of
the nation.

Evidence that a vehicle is left unattended for a period
of 48 hours within a right of way of a highway, road,
street or other public, thoroughfare, shall be prima
facia evidence of abandonment. The police department,
shall be required to post notice on the vehicle indi-
cating date and time impoundment is to take place.

Any vehicle stopped, parked or left standing in viola-
tion of any section of the Traffic Code of the nation
may be impounded by the police department in any of the
following circumstances:

1. if the vehicle is unattended for more than 48
hours; or

2. if the vehicle is attended, but it is incapable of
being moved by the driver to a place where the
vehicle no longer is in violation of the law; or

3. if the driver, after being requested by the police
department, fails or refuses to move the vehicle.

If the driver of any vehicle is taken into custody by
the police department for a suspected violation of the
criminal, Civil or Traffic Code or of any Civil Regula-
tions, that vehicle may be impounded by the police
department.

Impoundment of a vehicle shall not excuse or waive any
violation or offense under this Code, nor shall it
serve as a defense upon prosecution of such violation
or offense.

The police department shall establish an impoundment
area to which all vehicles impounded shall be moved.
When a vehicle has been impounded the police department
shall promptly:

1. make an inventory of all contents of impounded
vehicle; and

2. make reasonable effort to determine the names and
addresses of all parties who own, are entitled to
possession, or otherwise have an interest in that
vehicle; and

14



3. make reasonable effort to notify all such parties of the impoundment.

Any person having an interest in an impounded vehicle shall have thirty (30) days after the
notice of impoundment in which to claim the vehicle, by payment of the actual costs of
movement to the impoundment and any storage fee charged by the nation, plus an
impoundment fee of five ($5) dollars for each day or fraction thereof the vehicle is
impounded.

An impounded vehicle shall become the property of the nation, to be retained or disposed of
at the direction of the court under either of the following circumstances:

l. If it is hot claimed on or before the thirtieth (30) day following notification to any
party determined to have an interest in the vehicle; or

2. If it is not claimed on or before the sixtieth (60) day following impoundment, if after
reasonable effort, it cannot be determined who has an interest in the vehicle or no
person determined to have an interest can be notified.

Any issue of right of a party to claim an impounded vehicle shall be referred to the Tohono
O’odham Court for resolution, and the impounded vehicle shall not be disposed of until the
matter is resolved by final court order.

The drive or owner of a vehicle impounded under subsection A hereof, shall have the right
and opportunity to remove the contents of the vehicle upon commencement of the
impoundment. The contents of a vehicle impounded under subsection B or C hereof, shall
be impounded and disposed of in the same manner as the vehicle, except as otherwise
required or authorized for prosecution of violations of law.

The nation and its agents and representatives shall not be responsible or liable for any loss
of, or any damages resulting to an impounded vehicle or the impounded contents.

Section 1.19 [RESERVED]

Section 1.20 [RESERVED]

Section 1.21  Savings Clause’

(A)  Theenactment, re-enactment, revision, amendment, or repeal of any provision of the
Criminal Code or any other criminal laws of Nation (hereinafter, “revisions”) shall
govern the construction of and punishment for any offense defined in the revisions
and committed upon or after the effective date of such revisions.

! Effective November 21, 2005 pursuant to Resolution No. 05-662
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(B)  Exceptas otherwise provided or unless context otherwise requires, the revisions shall
govern the construction of and punishment for any offense defined outside the
revisions and committed upon or after the effective date of such revisions.

(C)  Such revisions do not apply to or govern the prosecution or construction of and
punishment for any offense committed before the effective date of the revisions, or
the construction and application of any defense to a prosecution for such an offense.
Such an offense shall be prosecuted, construed, and punished according to the
provisions of law existing at the time of the commission thereof, regardless of the
actual date of prosecution and sentencing, and in the same manner as if the revisions
had not been enacted.

Section 1.22 Severabilit_\g2

Each provision of this Code shall stand separate and independent of every other provision.
[f any provision of the Code or its application to any person or circumstance is held invalid
by a court of competent jurisdiction, the invalidity shall not affect any other provisions or
applications of this Code which can be given effect without the invalid provision or
application, and to this end the provisions of this Code are severable.

2 Effective November 21, 2005 pursuant to Resolution No. 05-664
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