TITLE 4 - CIVIL ACTIONS

CHAPTER 2 - REMOVAL AND EXCLUSION OF NONMEMBERS

Legislative History: Ordinance No. 97-02, “Removal and Exclusion of Non-Members,” was
approved by Resolution No. 97-087 on March 12, 1997.
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Section 1.

Any

| " CRDINANCT OF TEE TOECNO O’CDZAM LEGISLATIVE COUNCIL

CRDINANCE NO. _97-02

BEVATTLT

o — - Lo} - Lo B
Cexcore Sur-get &~ Romewa. znd Pur—tlivz-or

nern-member of the Tchenc 0'Ocdham Naticn may be |

- = B

ved anéd excluded frocm all or any part cf the lands

-vd_r the ex-erior boundariss cf ths Toheono 0'0é&ham

Naticn, inciuding San Xavier, San Lucy, and Flcrence

iI
.

- S e - -

accerdance with this Chspter.

~—~

rRemeval and exclusion mey not be invcked tc exclude non-
members from:

-

)

When
rthat
woul

lancds owned by, cr held in trust for, the Tchono
C'Cdham Nation whern the ncrn-memberi(s) are authorized
by Federal statuts or administrat-ive regulation to
be mressnt on the trihal lends; cr

Individually owned lands, whether held under tru
restricted or fee patent, when the non-member(s)

present with the consent of the individual owner .

provided however, (a) thar the consent of the ownsr

will not stop the exclusion cf any non-member from:
such lands if it is determined that such non-memcer

poses a clear and continuing dencer to the health or

safety of tribzl members cr progpexrty; (I, that ths
censent of the owner will not stop the exclusion of

any rncn-member f£rom such lands 12 it is determined

that such non- membe* has continually vioclated the '
laws and crdinances cif the Tohono O Odham Nation; or

Access to state highways within
boundaries of the Tchonc 0'Cdham Neticn unless it

the extsricr
iz is

determined that in addition to a viclation of

Sections 1.2(A)and 1.3(A), such ncr-member DPUSEs &

clear and continuing danger to the safety of persons

or property on such highway which outweighs the
interest of the non-member in using the highway.

o + 5 ims ! ~c

the Tohcno O'Qcham Police Department finds evidence

&z non-member has committed an act or acts which

é¢ be a crime or crimes under the Tohonc O'Odham
Criminal Code, Arizcnz Revised Statutes, cor the United

-

States Cccde, it shall repcrt said evidence te the United
States ttorney or cther gcvernmental entity having
jurisdiction to precsecute said act or acts. A copv of
szid =repcrt shall &alsc be providsd to th Crhief
Progscurer ¢f ths Tohinc O'C<nam Nation. If the non
TaTer iz an emgployse of the Unitsd States Governmen:t,
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the evidence shzll alsc be

rrovided to the emplioyes's
immediate superviscr and the head ¢ the empleving

ccvernmental agency.

.2 Grovnds for Remewsl and Exclocd ~ae

Any ncn-member of the Tohonc O'Céham Naticn may ke

remeved and excluded pursuant te Section 1.1(&) if he or
T

she engaces in any of the following conduc

z. commits an act which is prohibited by Federal, State
or Tribal law, including a wviclasicn of Stats cx
Tribal traffic reculations; cxr

tJ

prospects cr mines without autherity cr permit; cor

3. traces or peddles without authority or permit;

t

f1:3

cuts timber, or removes any protected native plant,
or any rocks or artifacts withocut authority or
permit; or

n

forcibly enters into the home or cnto the lands of

any tribal member without the consent of the !

occupant(s); or

€. interferes with or photographs a tribal ceremcny

without authority or permit; or

~1

commits fraud, or carries on a confidence game, or

usury against trikbal members, c¢r induces such,

members tc enter into grossly unconscionable
contracts of any nature; or

B. attempts to repossess unlawZully any perscnal
property for the satisfaction or discharge of any
claim or debt or upon the default of any contracc
term; or

D

his or her labor or service of anv nature dcne at
the request of the non-member; or

10. <causes & breach of ths peace cr engages in repeated
preklic drunkenness; or
12. 4is infected with or carries a contagiocus disease; or

12. enters without authority or permit intc an arez
the Toncne C'Qdham Naticn cesignated &s rastrict

~ -
— -
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A.
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{|Ordindnce No. 9.-02
( (Remeval and Exclusion c¢f Nen-Hembers
ﬂPage 3 of 6

3. remcves cr attempts LC reEmove any r
S PR

-
- = - i f= - - T 3
under the age ¢ eigchtsen [18) yszrs from the Tohone

_— e

C'Odham Nation withocut the approval ci & parent,
¢uardian cr custodian, or the Childéren's cor Trikal

Courts; cr

'J
N
0

onducts missicnary werk or activities without prior
autherity or permicz; cr

LB hunts, fishes, or traps without autherity or permit;
cr

Z6. <camps withcout auchoricy cr permit in an arss
Cesicnated as clesed to camping; ¢

17 fails or refuses to pav taxes, rents .or other
chzrges justly due the Tochonc ¢'Odham Nation after
reascnables notice and opportunity to pay; or

18. encages in conduct or activities causing property

Toheno 0'Qcdham Nation and its members; or
15. wviclates any provision of Tribal Ordinance No.03-82.

Any remcvazl and exclusion may be subject to the terms and

provisions of any aprlicable license, lease or permit |
which that person may have or possess, under which that
perscon 1s entitled to be upon the lands of the Toheno .

C'QOdham Nation.

b
A
D

re

Any member of the Tohono C'Ocham Nation, police officer

cf the Naticn, or prosecutcr of the Nation may file a

ccmplaint with the Tohono 0'Odham Judicial Courcs
requesting remcval and exclusion cf a nen-memkber. The
Complaint shall stats the ground(s) vupcn which the
recuest is kased, a brief statement cf facts r=lied upon
which suppcort the ground(s) for remcval and exclusicn,
and the names and addrasses of any witnesses who will
provide supporting informaticn £or the  proposed
exciusicn. The Tohone C'Odkham Judiciary Court shall then
issue an Crder to Show Cause reguiring the non-member TO
egppezr at & hearing to determine 1f cause exists to
remcove and exclude the non-member.

_—e - . X . . G mre s
- = o s - ey gt J— 4 2 . -

I the removal and exciusion acticn is f£iled by a Tohone
N DT -2 ~ ~ - - - - -t e e . -~ = e D e ey e s = - -

- ~ mmaTure = —— T e e [P e A e b e . A D AT et ek e e -l
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(Removal and Exclusion of Non-Members
[
Naticn's Prosecuteor's Office sheall rresent the
Comp’aina“b. Bowever, if the remcval and exclusion

Section 1.

A.

actior is filed by a member of the Tochcno O'Odham Nation,
representation may be by private advocate or attcrney as
selected by the member.

The Ccurt shall issue z Temporaryv Restraining Crder (TRO)
pending the Show Cause hearing if rsasonable grounds
exist tc believe the ncn-member will cause irreparakle cor

immediate harm tc any perscn or Troperty if not

restrained.

The Show Cause ordexr shall state the time and place where
the non-member may appear to show cause why he or she
shculd not be excluded and rsmoved Irom the Tchene
C'0Ocham Natiorn. -

The Order may be served persona; y or bv registered mail,
er in accordance with the rules established by the Court
for nctice ané service in Civil cases. Return receipt
shall be used in any service by mail and such service
shall be complete uporn the date of the return receipt.

5 Hezvine

The hearing for removal and exclusion shall be conducted
in the manner of a civil trial. The non-member shall be
given an opportunity to (1) confront and cross-examine
any witness <called by the Complainant to support
exclusion, (2) to present oral and written evidence in
his or her defense, ané (3) to be represented by counsel
at his or her own expense.

Upon a finding that cause exists £for removal and
exclusion the Court shall either enter an Crder cf
Exclusion or, in the discretion of the Court and in
appropriate circumstances, order that the charged party
remedy or eliminate the cause for exclusion within a time

and subject to the terms and conditions prescribed by the
Court.

In cases where permanent or indefinite exclusion is
scught by the Tohono O'Odham Nation, or where the ground
for exclusion is violaticn of federal, state or tribal
laws, and the factual basis is disputed by the non-
mempbers, the facts supporting exclusion must established
by clear andé convincing evidence. In any other case, the
facts supporting exclusion must be established by a mers
preponderance of the evidence. Each decision and order
of exclusion shall be in writing and shall be based only
upon facts and lawv presented at the hezring.
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Ordinance

No. 27 2

(Removal and Exclusion of Non-Members
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Section 1.

2.

6

th
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r exc.uosion ¢Z the non~
am Judicial Court shall

L9

TUpen a £inding that nc caus
rec O

member exists, the Tchen
dismiss the Ccmplaint.

€
'0

£

An Order of Exclusion shall specify the period of time
during which exclusion will be effective. The Court may
suspend an order cf exclusion upon such reasonable terms
and conditions as may be prescribed by the Court.

€ Enfor ~ of Exclusior Order

kny person ordersd excluded from tze Tohcno O'Odham

Naticn who fails or resfuses to remove rimself or herseli

ané his cr her property within the time period prescribed
bv the Order of Exclusicn shall be remcved, together with
Lhis or her property by the tribal pclice department.
Reasonable force may be used by the pclice in effecting
the exclusion and remcval.

Any person who violates an exclusion and removal crder
issued by the Tchonc C'Ocdham Judicizl Courts shall be

-~

subject to a civil fine not to exceed £5,000.00 for each:

vioclaticrn.

- L)

i rIen

Nothing in this Chapter shall prevent a member of the
Nation, a Tohono C©'Odham Police QOfficer, a BIA
representative, or the Nation's Chairman or the Nation's
Prosecutor from applying to the Tchono O'Odham Judicial
Court for an emergency exclusion order removing a non-
member bedily from all or any part of the Tohono O'Odham
Nation prior to an exclusion hearing if:

1. there is an immediate danger tc 1life, health or
property of the Tohono 0'Odham Nation or any of its
members; or

2. the non-member is engaged ir conduct which
constitutes a criminal offense ané poses immediate
danger or irreparable damage to any person or
property.

The Court shall direct the Natipn's pclice department to
execute the emergency order using as much force as is
necessary to effect the removal.

The emergency order shall also contain the notice of
charges and hearing provided for in Sections 1.4 and 1.5.
The notice shall stats that the non-member may demand
that a2 hesring be held within 24 hours, excluding
Saturdzrs, Sundavs ané hclidays, after he or she recelves
such netice or at any time up te ten (10) davs from date
cf notice. Absent such a demand the Court shall schedule
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