






































WAGES/EMPLOYMENT RIGHTS

Sec. 95-41. Strikes by Tribal employees pro-
hibited.

Strikes by employees of the Eastern Band of
Cherokee Indians or by employees of any agency,
enterprise, entity, unit or instrumentality of the
Eastern Band of Cherokee Indians are hereby
declared illegal and against the public policy of
the Eastern Band of Cherokee Indians. No person
holding a position with the Eastern Band of
Cherokee Indians or with any agency, enterprise,
entity, unit or instrumentality of the Eastern
Band of Cherokee Indians, shall willfully partici-
pate in a strike by such Tribal employees.

(Ord. No. 211, 4-29-2002)

Sec. 95-42, Strike defined.

The word "strike" as used herein shall mean a
cessation or deliberate slowing down of work by a
combination of persons as a means of enforcing
compliance with a demand upon the employer.
Provided, however, that nothing herein shall limit
or impair the right of any public employee to
express or communicate a complaint or opinion on
any matter related to the conditions of public
employment so long as the same is consistent
with tribal personnel policies and is not designed
to and does not interfere with the full, faithful,
and proper performance of the duties of employ-
ment.

(Ord. No. 211, 4-29-2002)

Sec. 95-43. Violation of article.

(a) Any violation of the provisions of this arti-
cle shall be punishable by a fine not to exceed
$1,000.00 or imprisonment of not more than 150
days, or both.

(b) Any violation of the provisions of this arti-
cle shall also subject the violator to other reme-
dies and/or penalties set forth in chapter 14,
article 1 of the Cherokee Code.

(Ord. No. 211, 4-29-2002)

ARTICLE V. LEAVE FOR PARENT
INVOLVEMENT IN SCHOOLS

Sec. 95-50. Leave for parent involvement in
schools.

(a) Employers on the reservation shall grant
four hours of leave per year to any employee who
is a parent, guardian, or person standing in loco
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parentis of a school-aged child so that the em-
ployee may attend or otherwise be involved at
that child's school. However, any leave under this
section is subject to the following conditions:

(1) The leave shall be at a mutually agreed
upon time between the employer and the
employee.

(2) The employer may require an employee to
provide the employer with a written re-
quest for the leave at least 48 hours before
the time desired for the leave.

(8) The employer may require that the em-
ployee furnish written verification from
the child's school that the employee at-
tended or was otherwise involved at that
school during the time of the leave.

For the purpose of this section, "school" means
any:

(1) Public school;

(2) Private church school, church of religious
charter, or nonpublic school that regu-
larly provides a course of grade school
instruction;

(8) Preschool; and
(4) Child care facility.

(b) Employers shall not discharge, demote, or
otherwise take an adverse employment action
against an employee who requests or takes leave
under this section. Employers shall pay an em-
ployee for leave taken under this section.

(¢) An employee who is demoted or discharged
or who has had an adverse employment action
taken against him or her in violation of this
section may bring a civil action within one year
from the date of the alleged violation against the
employer who violates this section and obtain
either of the following:

(1) Any wages or benefits lost as a result of
the violation; or

(2) An order of reinstatement without loss of
position, seniority, wages, or benefits.

The burden of proof shall be upon the employee.
(Ord. No. 853, 6-25-2003)
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Secs. 95-51—95-59. Reserved.

ARTICLE VI. CRIMINAL HISTORY
CHECKS

Sec. 95-60. Criminal history checks required.

Covered employers are hereby required to con-
duct criminal history checks on all current em-
ployees, volunteers and future job applicants whose
duties and responsibilities will allow them regu-
lar contact with or control over children under the
18 years of age and to employee only persons who
meet the standards of character necessary to
establish a person's fitness to have responsibility
for the safety and well-being of children under 18
years of age. All existing employees within the
group described above must receive criminal his-
tory checks not later than December 31, 2004.
Except in so far as provisional hiring is allowed
under section 95-66, no person in the subject class
may be hired or allowed to volunteer after July 1,
2004, without a criminal history check having
been completed on that person.

(Ord. No. 155, 6-28-2004)

Sec. 95-61. Definitions.
For the purposes of this section:

Child or children means any person under 18
years of age.

Child sensitive position means any position of
employment or volunteering where duties and
responsibilities of the employee or volunteer al-

: trol
low that person regular contact with or control

over children under the 18 years of age. This
definition includes, but is not limited to, persons
working or volunteering in the following areas:
child protective services (including the investiga-
tion of child abuse and neglect reports), social
services, health and mental health care, child
(day) care, education (whether or not directly
involved in teaching), foster care, residential care,
recreational or rehabilitative programs, deten-
tion, correctional or treatment services, or any
other program where an employee's or volunteer's
duties bring them in regular contact with or
control over children under the age of 18 years.
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Covered employer means the Tribe, all tribal
programs and entities, and all other employers
who receive grant or contract funding from the
Tribe, or who lease a parcel of Tribally owned land
that is not assigned as a possessory interest to an
individual Tribal member.

(Ord. No. 155, 6-28-2004)

Sec. 95-62, Investigations.

A criminal history check required in this article
shall be:

(1) Based on a set of the employee's or
volunteer's fingerprints obtained by a law
enforcement officer and other identifying
information obtained from the employee's
or volunteer's job application;

(2) Conducted through the Federal Bureau of
Investigation, (and when required for cer-
tification and/or licensing purposes, by
the state criminal history repositories as
well), local court systems, all applicable
tribal court systems and all state and
tribal sexual offender registration reposi-
tories based on the counties and states
listed by the prospective employee or vol-
unteer in the job application; and

(3) Initiated through the human resource de-
partments of the covered employers.
(Ord. No. 155, 6-28-2004)

Sec. 95-63. Confidentiality.

The results of criminal history checks shall be
treated as confidential and shall be communi-
cated only to the appropriate supervisors and/or
persons involved in the hiring/retention/termina-
tion decision. In addition, covered employers may
disclose this information to other tribal divisions,
departments and entities when requested by an-
other covered employer in connection to any em-
ployment or volunteer applications submitted by
a potential or present employee or volunteer and
in defense of any personnel-related complaint
when the information is needed in an administra-
tive or judicial proceeding.

(Ord. No. 155, 6-28-2004)
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Sec. 95-64. Use of investigation results.

(a) The covered employer shall use the results
of criminal history checks to aid in the determi-
nation of whether an applicant should be placed
in a child sensitive position, whether a current
employee/volunteer should be allowed to remain
in a child sensitive position, or whether the
applicant's criminal history poses a threat to the
safety of the employees or volunteers working
within a particular department.

(b) Individual covered employers shall also use
results of criminal history checks if a current
employee or volunteer of the covered employer
moves within the entity to another position (i.e.,
through transfer, demotion, promotion, or rehire
with no break in service).

(Ord. No. 155, 6-28-2004)

Sec. 95-65. Maintenance of investigation re-
sults.

Each covered employer shall maintain the re-
sults of criminal background checks in a locked
file cabinet located in the appropriate human
resources department. Procedures shall be devel-
oped by each covered employer to ensure the
confidentiality of this information.

(Ord. No. 155, 6-28-2004)

Sec. 95-66. Provisional hiring or approval.

A covered employer may hire a person or ap-
prove a volunteer provisionally before the comple-
tion of a criminal history check if, at all times
prior to receipt of the criminal history check,
during which children are in the care of the
provisional employee or volunteer, the provisional
employee or volunteer is within the sight and
under the supervision of a staff person for which
a criminal history check has been completed.
(Ord. No. 155, 6-28-2004)

Sec. 95-67. Felony and misdemeanor of-
fenses.

(a) The minimum standards of character re-
quired in this article shall be applied to ensure
that none of the individuals hired for, appointed
to, or allowed to volunteer for, child sensitive
positions, have been found guilty of, entered a
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guilty plea to, or entered plea of nolo contendere
to, regardless of the form of judgment or sentence,
any of the following offenses:

(1) Any misdemeanor or felony offenses un-
der federal, state, or tribal law for crimes
involving children; sexual assault, harass-
ment, molestation, sexual exploitation or
contact;

(2) Any two (2) or more misdemeanor of-
fenses under federal, state, or tribal law
involving crimes of violence, prostitution,
or crimes against persons; or

(8) Any felonious offense, including misde-
meanor acts committed within Indian ter-
ritory, which, if it had been committed
outside the territorial jurisdiction of the
Eastern Band of Cherokee Indians (or any
other Indian territory), would have been
considered a felony under North Carolina
law.

(b) If the individual's criminal history reveals
a felony or misdemeanor offense prohibited in this
section, such evidence shall constitute grounds
for denying employment or dismissing an em-
ployee or volunteer in any child sensitive position.

(¢) Any arrest, charge or conviction of a crime
that bears upon an individual's fitness to have
responsibility for the safety and well-being of
children including, but not limited to, crimes
involving violence, offenses against public moral-
ity and decency, public intoxication, possession or
sale of drugs and alcohol related offenses such as
the sale to underage persons or driving while
impaired, may be grounds for denying employ-
ment or dismissal of an employee or volunteer in
any child sensitive position.

(Ord. No. 155, 6-28-2004)

Sec. 95-68. Effect of undisposed charges.

If a person has been charged with an offense
that falls within the offenses prohibited in section
95-67, an employer may initiate termination pro-
ceedings against that person even though the
charge has not yet been disposed of.

(Ord. No. 155, 6-28-2004)
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Sec. 95-69. Employment applications.

Employment and volunteer applications for
persons who are seeking to work regularly with
covered employers in a child sensitive position
shall contain the following questions:

(1) Have you ever been arrested or charged
with a crime involving a child? If the
answer is "yes," describe the nature of the
arrest or the crime charged, the date of
the arrest or charge, the county and state
or reservation in which you were arrested
or charged and the disposition or outcome
of the arrest or charge.

(2) Have you ever been arrested, charged or
convicted of a felony or misdemeanor? If
the answer is "yes," describe the nature of
the erime(s) for which you were arrested,
charged or convicted, the date of the ar-
rest, charge or conviction, and the county
and state or reservation in which you
were arrested, charged or convicted and
the disposition or outcome of the arrest,
charge or conviction.

(8) Are you a member of an Indian tribe: If
the answer is "yes," what is the name of
the Tribe, state and county in which the
Tribe's reservation is located and the name
of the reservation. If there is no reserva-
tion please explain.

(4) Have you ever worked for an Indian Tribe
or lived within the boundaries of Tribal
land? If the answer is yes to either, de-
scribe your employment, as well as the
name and location of the Tribe(s) for which
you worked or lived.

(5) List all states and counties within those
states, counties and Indian reservations
in which you have resided during your
lifetime since you were eighteen (18) years
of age.

(Ord. No. 155, 6-28-2004)

Sec. 95-70. Mandatory notice to employees
and volunteers.

Each employee or volunteer in any child sensi-
tive position with a covered employer must re-
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ceive a "Notice for Mandatory Criminal History
Checks" and sign an "Authorization" that in-
cludes, at a minimum, the following:

NOTICE FO MANDATORY CRIMINAL HISOTRY
CHECKS

Federal law requires that a criminal history
check be conducted on all individuals whose du-
ties and responsibilities would allow them regular
contact with or control over children. The Eastern
Band of Cherokee Indians (EBCI) and affiliated
entities (i.e., covered employers) also require that
criminal history checks be conducted on all vol-
unteers who will have regular contact with or
control over children.

Covered employers will employee and allow as
volunteers only individuals who meet the stan-
dards of character required for an individual's
fitness to have responsibility for the safety and
well-being of children as outlined in the Cherokee
Code.

Your initials will indicate that you have been
notified of the mandatory criminal records check
as a condition of your employment in positions
that require regular contact with children. You
have a right to obtain a copy of the criminal
history report that will be made available to the
covered employer and the right to challenge the
accuracy and completness of the information con-
tained in the report.

Covered employers may also require back-
ground checks for any other employee or appli-

nt it de P
t it Geemnis applupllabc

(Initials)
AUTHORIZATION

I authorize the (insert employer's name) to
perform a criminal history check in connection
with my fitness to be an employee or volunteer for
(insert employer's name). I understand that (in-
sert employer's name) shall not be held legally
accountable in any way for providing my identi-
fying information to any consumer credit agency,
Federal Bureau of Investigation, state, local or
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Tribal entities. I release (insert employer's name)
from any and all liability which may be incurred
as a result of furnishing such information.

I authorize the release of any information,
record, file or document requested by the Eastern
Band of Cherokee Indians from any and all pri-
vate or public institutions, organizations, and
governmental agencies. All information may be
furnished as if the request is made by me in
person or in writing.

I certify to the best of my knowledge and belief
all of the information on and attached to this
application is true, correct, complete and made in
good faith. I understand that a false or fraudulent
answer to any question on any part of this appli-
cation may be grounds for not hiring me, or for
firing me after I begin work, and may be punish-
able under the federal perjury laws by fine or
imprisonment according to the United States Code,
Title 18, section 1001.

Signature of Employ- Date
ee/Applicant/Volunteer
(Ord. No. 155, 6-28-2004)

Sec. 95-71. Enforcement.

(a) It is the sole responsibility of every covered
employer through its human resource manager or
designated hiring representative or agent to com-
ply with this article.

(b) Failure of a covered employer to comply
with this article shall be deemed a serious viola-
tion and will result in corrective action taken

against the appropriate personnel.
(Ord. No. 155, 6-28-2004)

Secs. 95-72—95-99. Reserved.

ARTICLE VII. FOREIGN WORKERS

Sec. 95-100. Definitions.

(a) Employer has the same meaning as pro-
vided in section 95-31.
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(b) Foreign Worker means any person who is a
citizen of a country other than the United States
who is required by federal law to obtain a visa
from the Unites States government to enter and
stay in the United States, either in permanent or
temporary status, regardless of whether federal
law provides for a waiver of the visa requirement.

(¢) Tribe means the Eastern Band of Cherokee
Indians.

(d) Territorial Jurisdiction of the Tribe has the
same meaning as provided in section 95-31. "Ter-
ritory" and "Territorial Jurisdiction" may be used
interchangeably in this Article.

(Ord. No. 399, 8-31-2006)

Sec. 95-101. Tribe has sovereign authority.

The Tribe has the sovereign authority to regu-
late the presence and employment of foreign
workers within its territory.

(Ord. No. 399, 8-31-2006)

Sec. 95-102. Registration required.

(a) Any foreign worker who wants to work
within the territorial jurisdiction of the Tribe and
whose work requires their presence therein for
more than 90 days in a 865-day period must
register with the Tribe before they begin work or
within 14 days thereafter.

(b) A foreign worker registration may be is-
sued only upon presentation to the Tribe of re-
quired fees, documents and information, which
may be provided by the foreign worker or the
worker's employer.

(c) The following foreign workers are exempt
from registration: students present under author-
ity of a student J-1 work and travel visa issued by
the United States government; for these workers,
the registration requirement is met if the em-
ployer provides quarterly reports to the Tribe
expressing the names of these workers and other
information required by the Tribe.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)
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Sec. 95-103. Required information.

(a) A foreign worker may be registered only
upon receipt of copies of all of the following:

(1) The foreign worker's valid and effective
passport from the foreign worker's coun-
try of origin;

(2) The foreign worker's valid and effective
visa issued by the United States govern-
ment;

(3) The foreign worker's United States social
security card or proof that they have ap-
plied for a social security card;

(4) Any other completed forms mandated by
the United States government to allow
the foreign worker to be lawfully em-
ployed; and

(5) The foreign worker's driver's license if
they have obtained one from a jurisdiction
within the United States.

(b) In lieu of the documents required in sub-
section (a), a license issued by the Tribal Gaming
Commission in the name of the foreign worker
applying to register shall suffice to allow registra-
tion.

(c) If the foreign worker asserts that federal
law does not require a visa, for instance because
the United States has waived the visa require-
ment, the waiver shall be confirmed by the Tribe
by consulting with the United States government.
(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-104. Registration.

(a) Foreign worker registrations shall be filed
with the Tribal Finance Office.

(b) Each registration expires at midnight on
September 30 of each year. A new registration is
required each year ending on September 30.

{c) If it deems it necessary, the Finance Office
may decline to register a foreign worker who the
office believes has not provided accurate or com-
plete documentation. The Finance Office shall
attempt to resolve the discrepancy by contacting
the employer. If the discrepancy is not resolved in
this informal manner within a reasonable time,
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the Finance Office shall refer the matter to the
Business Committee for further investigation and
decision by that committee.

(d) Each registration shall cost $5.00, which
shall be collected by the Finance Office for use by
that office.

(Ord. No. 587, 2-11-2007)

Editor’s note—Ord. No. 587, adopted February 11, 2007,
amended the Code by repealing former § 95-104, and adding a
new § 95-104. Former § 95-104 pertained to application for
permit, and derived from Ord. No. 399, ratified August 31,
2006.

Sec. 95-105. Registration may be denied.

The Tribe may decline to register, or may
suspend or revoke the registration of a foreign
worker who violates this Article or other provision
of Tribal law.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-106. Employer responsibilities.

(a) An employer employing foreign workers is
deemed to be aware of the status as foreign
workers and shall, quarterly, provide to the Tribe
copies of the federal forms and other information
it is required to execute under federal law to
lawfully employee each foreign worker, or substi-
tute information such as summary reports, deemed
acceptable by the Finance Office or the Business
Committee.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-107. Penalties for violations.

(a) Foreign worker who violates any provision
of this Article may be subject to criminal and civil
prosecution, including exclusion from the Tribe's
territory and imposition of administrative reme-
dies such as, but not limited to, fines expressed
herein, denial, suspension or revocation of their
registration. Administrative remedies shall be
imposed by the Tribe's Business Committee, which
is encouraged to discuss the issue with the foreign
worker's employer before imposing the remedy.

(b) A foreign worker who violates any provi-
sion of this Article may be fined an amount not to
exceed $10.00 per day for each day the violation
continues.
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(c) A foreign worker who works within the
tribe's territory without a valid and effective
foreign worker registration is deemed to compro-
mise the integrity and law and order of the Tribe,
and the welfare of Tribal members, and is subject
to exclusion pursuant to the Cherokee Code Chap-
ter 2.

(d) Any employer that does not submit the
information required by this Article or that em-
ploys a foreign worker knowing that the foreign
worker is working in violation of federal or Tribal
law:

(1) May be fined an amount not to exceed
$50.00 per day for each day the violation
continues.

(2) May have their Tribal business license
suspended or revoked; and

(8) May be subject to other criminal and civil
prosecution under Tribal law.

{e) Administrative remedies for violations may
be imposed only after the Tribe provides written
notice of violation to the violator and a 30-day

opportunity to cure.
(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-108. Business committee discretion.

The Tribal Business Committee has the author-
ity and discretion to take all steps necessary and
proper to enforce compliance with this Article,
including, but not limited to, approving policies
and procedures for governing registration.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Secs. 95-109, 95-110. Reserved.

Editor’s note—Ord. No. 589, ratified February 11, 2007,
amended the Code by repealing former §§ 95-109 and 95-110
in their entirety. Former § 95-109 pertained to the permit
period, and derived from Ord. No. 399, ratified August 31,
2006. Former § 95-110 pertained to renewal, and derived from
Ord. No. 399, ratified August 31, 2006.

Sec. 95-111. Not transferable.

Foreign worker registrations are valid and
effective only for the foreign worker in whose
name the registration is issued. Registrations are

not transferable.
(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)
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Sec. 95-112. Reserved.

Editor’s note—Ord. No. 589, ratified February 11, 2007,
amended the Code by repealing former § 95-112 in its entirety.
Former § 95-112 pertained to inspection of records, and
derived from Ord. No. 399, ratified August 31, 2006.

Sec. 95-113. Consent to jurisdiction.

As a condition to working within the territorial
jurisdiction of the Tribe and to employing foreign
workers within the territory, every foreign worker
required to register in this Article and every
employer of foreign workers subject to this Article
consents to the personal and subject matter juris-
diction of the Cherokee Tribal Court.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-114. Failure to pay levy, wages and
other fees.

Any employer of foreign workers who fails to
pay wages, Tribal levy, privilege fees, and/or a
debt owed to the Tribe has violated this Article.
(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-115. Appeal.

Decisions of the Finance Office may be ap-
pealed to the Business Committee. Such appeals
must be filed in writing with the Business Com-
mittee secretary, with a copy to the Finance Office
and the Office of the Attorney General, within 14
days of the receipt of notice of the decision of the
Finance Office. A decision of the Business Com-
mittee is final and no appeal beyond the Business
Committee is allowed, provided that notice and
an opportunity to be heard before the Business
Committee has been provided.

(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

Sec. 95-116. Remedies not exclusive.

The rights and remedies provided to the Tribe
in this Article are not exclusive. The Tribe re-
serves the right to enforce compliance with this
Article by any and all means available to it.
(Ord. No. 399, 8-31-2006; Ord. No. 587, 2-11-2007)

95:17





