


























TRIBAL BUSINESS PREFERENCE LAW § 92-23

(b) Any party may appeal the approval of an
application. The appeal must be written and filed
within 30 calendar days of the date of approval.
The burden is on the appellant to establish that
the Commission's approval was contrary to this
chapter.

(c) The decision of the Commission is final.
The Cherokee Court has no subject matter juris­
diction to hear an appeal on this issue from the
Commission.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-21. Annual review required.

(a) The Commission shall annually review cer­
tified economic entities for compliance with this
chapter and rules, regulations, guidelines and
orders. As part of an annual review, each certified
economic entity shall submit the following certi­
fications to the Commission:

(1) That it meets applicable eligibility require­
ments;

(2) That Indian individuals maintain owner­
ship, and full-time day-to-day manage­
ment and control of the economic entity;

(3) That there has been no change in owner­
ship or business structure, management
or control. If there has been a change in
any ofthese attributes, a complete descrip­
tion of the change with supporting docu­
mentation shall be provided;

(4) The extent to which non-Indian persons
or economic entities participate in the
management of the economic entity;

(5) Financial information indicating whether
the economic entity is solvent, and the
number ofowners, principals, and employ­
ees, including the percentage of those
persons who are members of the Tribe
and other Tribes;

(6) Information as to whether the economic
entity or its owners or principals are past
due on any business or personal debt to
the tribe, and the amount of the debt;

(7) A brief description of contracts performed
during the year, identifying the contract-

ing party, including fundamental contact
information, and whether the contracts
were successfully completed; and

(8) Other information the Commission may
request.

(b) If a certified economic entity fails or re­
fuses to provide true and accurate information
required for annual review, the Commission may
suspend or terminate the economic entity's certi­
fication.
(Ord. No. 280, 4-29-2002)

Sec. 92-22. Effect of denial of certification.

Ifan economic entity is denied certification, the
Tribe, the Commission, or the TERO shall not be
held liable for the decision. The economic entity
may continue to participate in the bidding pro­
cess; however, the entity may not use the desig­
nation and qualify for any preference as a certi­
fied economic entity.
(Ord. No. 280, 4-29-2002)

ARTICLE ~ PREFERENCES

Sec. 92-23. Procuringentities shall give pref­
erence.

(a) All procuring entities shall give preference
in contracting and subcontracting to certified
economic entities ..

(b) When a procuring entity, subject to the
provisions of this chapter, has in effect a compre­
hensive Indian business preference policy and
procedure, whether imposed by a funding agency
or adopted pursuant to its own administrative
authority, such policy and procedure shall con­
tinue in force and effect in lieu of the require­
ments of this chapter provided the compliance
officer determines that such policy and procedure:

(1) Establishes preference priorities identical
to those stated below;

(2) In all other respects, meet or exceed the
requirements of this chapter;

(3) Provide for an effective complaint proce­
dure; and

Supp. No 6 92:13



§ 92-23 THE CHEROKEE CODE

(4) Are fully and effectively enforced.
(Ord. No. 280,4-29-2002)

Sec. 92-24. Order of preference.

Priority for preference in contracting and sub­
contracting shall be given as described in this
section.

(1) The first priority shall be given to Priority
1 firms; provided, that if federal law pro­
hibits preference based on tribal affilia­
tion, the first priority shall be given to an
economic entity that is at least 51 percent
owned by a member of a federally recog­
nized Indian Tribe who lives on or near
the territory of the Tribe.

(2) The second priority shall be given to Pri­
ority 2 firms ..

(3) All others get no priority.
(Ord. No. 280, 4-29-2002)

Sec. 92-25. Procedures for providing prefer­
ence.

(a) When presented with a need to contract or
subcontract, the procuring entity shall communi­
cate with the TERO to determine if there are any
economic entities certified to perform the work in
the contract.

(b) If there is more than one economic entity
certified to perform the work, then the procuring
entity shall provide for competitive bidding, as
defined in this chapter, by giving notice and an
opportunity to bid to the certified economic enti­
ties and, except as limited in subsection (c), to a
sufficient number of non-certified economic enti­
ties. What is a "sufficient number" shall be deter­
mined by the procuring entity. Notice and oppor­
tunity to bid shall be provided in a timely manner.

(c) If there is a group of five or more certified
economic entities within the TERO defined trade
category to which bid requests or solicitations
should be provided, the request or solicitations
shall not be made outside of that group.

(d) If there is only one economic entity certi­
fied to perform the work, the procuring entity
may negotiate with that certified economic entity
as the sole source of the work, if otherwise al­
lowed by law and Tribal policy.

(e) If there are no certified economic entities
that can perform the work sought in the contract
this chapter does not apply.

(f) If a certified economic entity submits a bid
in response to a notice of competitive bidding,
preferences shall be provided as follows:

(1) If a certified economic entity is the lowest
responsible bidder, then the contract shall
be awarded to it..

(2) (i) If a certified economic entity is not
the lowest responsible bidder, then
the three certified economic entities
closest to the low bid shall be given a
chance to re-bid. Upon re-bid, the
certified economic entity that is within
five percent ofthe lowest responsible
bid shall be awarded the contract.

(ii) Paragraph (2)(i) does not prohibit
the contracting party from soliciting
price quotes and other responses that
shall not be considered a formal bid
for which a contract is awarded, but
a basis to begin negotiations which
mayor may not result in the award
of a contract.

(g) Procuring entities shall adhere to these
bidding requirements. In the event of an emer­
gency bidding requirements shall be waived al­
though certified economic entities shall be feasi­
ble.

(h) Procuring entities are responsible for suf­
ficiently estimating' their contract costs so that
any extra cost incurred because a contract is
awarded to a certified economic entity that does
not submit the lowest responsible bid, but that is
within the required percentage of the lowest re­
sponsible bid, is covered by the procuring entity.

(i) Small purchases of goods and supplies may
be done in any customary manner if a formal
contract is not feasible. Price preference percent­
ages apply in all cases.

(j) Certified economic entities shall have all
applicable licenses, registrations and certificates
necessary to perform the contract..
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(k) No blanket certifications, which would al­
Iowa certified economic entity preference in any
business endeavor at its discretion, may be given.

(1) A certified economic entity found to be in
violation of this chapter may not be awarded a
contract.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-26. Exemption-Tribal entities pro­
curing from other Tribal enti­
ties.

If the procuring entity is a Tribal division,
program, enterprise or subdivision and can obtain
the work from another tribal division, program,
enterprise or subdivision, without profit, then the
procuring entity may negotiate that arrangement
and in that situation is exempt from the require­
ments of this chapter. For purposes of this chap­
ter, Vocational Opportunities of Cherokee (VOC)
and the Cherokee Boys Club shall be entitled to
the exemption expressed in this section, they may
negotiate directly and enter agreements with
Tribal divisions, programs, enterprises and sub­
divisions, and the VOC and Cherokee Boys Club
are deemed to operate without profit.
(Ord. No. 280, 4-29-2002; Ord. No. 736, 5-10­
2007)

Sec. 92-27. Fair bidding and deadlines.

(a) Bids solicited under this chapter shall be
solicited fairly and objectively.

(b) Bids, price quotes, etc., shall be submitted
before expiration of the bidding period. Bid dead­
lines are final and shall not be extended.

(c) If a certified economic entity receives an
opportunity to submit a revised bid, the revised
bid shall be submitted within 72 hours (excluding
weekends and holidays) of notice of the opportu­
nity.

(d) Notice of formal bid openings shall be pro­
vided to the TERO at least 72 hours before the
opening.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-28. Procuring entity determines
qualifications and performance.

Certification of an economic entity by the Com­
mission indicates that the economic entity has
met minimum standards for Indian ownership,
experience in a trade and conduct in business.
Certification does not establish that a certified
economic entity is financially capable or compe­
tent to successfully perform the contracts for
which the entity may submit bids and win the
opportunity to perform. For these reasons, the
procuring entity has the final decision as to a
certified economic entity's competence and ability
to perform a specific contract. This section does
not limit the ability of any economic entity or
procuring entity to seek redress for a violation of
this chapter. Neither the Tribe nor TERO or any
officers or employees are liable for the perfor­
mance of a certified economic entity under a
contract awarded pursuant to this chapter.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

ARTICLE VI. ENFORCEMENT AND
SANCTIONS

Sec. 92-28A. Procuring entities to report
poor performance.

Procuring entities shall report performance by
certified economic entities to the TERO compli­
ance officer or manager in a timely manner if the
performance will be used as a reason for not
awarding subsequent contracts to the certified
economic entity. The reports must be in writing
and must be submitted before denying the certi­
fied economic entity an opportunity to bid on a
contract.
(Ord. No. 627, 5-17-2005)

Sec. 92-29. Complaints.

(a) Before filing a complaint, parties shall at­
tempt to resolve differences informally. The man­
ager and the Commission may refuse to hear a
complaint if the parties have not made a good
faith effort to resolve differences any may order
mediation or other steps to attempt to resolve the
issues.
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(b) If a resolution is not forthcoming pursuant
to actions taken under subsection (a), a complaint
may be filed by any person who believes any
certified economic entity, procuring entity, the
manager or the Commission has violated this
chapter or the rules, regulations, guidelines or
orders issued pursuant to this chapter; or any
person who has received unsatisfactory services
or goods from a certified economic entity in a
contract awarded under this chapter.

(c) Complaints shall be in writing. Oral com­
plaints shall not be considered.

(d) Complaints shall provide the name, ad­
dress and telephone number ofthe person making
the complaint, and sufficient information to en­
able the manager to carry out the investigation,
including at a minimum, the date, time, and
location of the actions complained of, the procur­
ing entity involved, the certified economic entity
involved, and the grounds for the complaint.. The
compliance officer may withhold the name(s) of
the complaining party if the compliance officer
has reason to believe the party would be subject to
retaliation.

(e) If a complaint is made against a Tribal
division, program, enterprise or entity, the man­
ager shall provide notice to the executive director,
program manager and other appropriate person
of actions taken pursuant to this section.

(f) Upon receipt of a complaint, the manager or
his designee shall investigate the allegations of
the complaint within a reasonable time and shall
provide a response to the complaining party within
a reasonable time.

(g) If, upon investigation, the manager has
reason to believe that the complaint is grounded
in fact and represents a violation of this chapter
or rules, regulations or guidelines adopted pursu­
ant to this chapter, or a contract or subcontract
under which a certified economic entity per­
formed, then the manager shall take appropriate
action as provided in this chapter.
(Ord. No. 280,4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-30. Investigations.

On his own initiative or pursuant to a written
compliant, the manager or his designee shall

perform investigations within the territory of the
Tribe as he or the Commission deems necessary to
determine whether a procuring entity or economic
entity has violated this chapter. The manager or
his designee may enter, during business hours,
the place of business or employment of any eco­
nomic entity or procuring entity for the purpose of
the investigations, and may require the economic
entity or procuring entity to submit reports the
manager or designee deems necessary to monitor
compliance with this chapter. The Commission
shall establish procedures for investigations which
will identifY how to handle confidential materials,
time frames, and other procedures necessary to
provide a fair and comprehensive investigation.
(Ord. No. 280, 4-29-2002)

Sec. 92-31. Power to require testimony.

(a) For investigations or hearings which, in
the opinion of the Commission, are necessary and
proper for the enforcement of this chapter, the
Commission may administer oaths or affirma­
tions, subpoena witnesses, take evidence, and
require the production ofbooks, papers, contracts,
agreements or other documents, records or infor­
mation which the Commission deems relevant or
material to the inquiry.

(b) Any state or federal tax records, trade
secrets, or privileged or confidential commercial,
financial, or employment information subpoenaed
pursuant to this chapter and used in an investi­
gation, compliance hearing or subsequent appeal
to the Cherokee Court, shall be kept confidential
and shall not be opened by the Commission to
public inspection.
(Ord. No. 280, 4-29-2002)

Sec. 92-32. Enforcement.

(a) If, after conducting an investigation the
manager has reason to believe that a violation of
this chapter or rules, procedures, guidelines or
orders issued pursuant to this chapter has oc­
curred, the manager shall notifY the alleged vio­
lator of the alleged violations. However, the man­
ager may withhold the name(s) ofthe complaining
party if the manager has reason to believe the
party would be subject to retaliation. If the inves-
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tigation was prompted by a written complaint,
notice shall also be provided to the complaining
party.

(b) The manager shall, within a reasonable
time, attempt to informally settle the matter
presented by the violation.

(c) If the manager is unable to informally
settle the issue within a reasonable time, the
manager shall issue, in writing, a formal notice of
noncompliance, which shall also advise the al­
leged violator of its right to request a hearing.

§ 92-32
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TRIBAL BUSINESS PREFERENCE LAW § 92-33

(d) The Commission shall develop procedures
for holding a hearing if a hearing is requested
pursuant to this section. The procedures shall be
designed to protect the due process rights of the
parties and shall, at a minimum, specify the
following:

(1) The time within which the alleged viola­
tor shall respond to the formal notice.

(2) The time within which the alleged viola­
tor may request a hearing with the Com­
mISSIOn.

(3) The circumstances under which the al­
leged violator may be required to post
bond to prevent it from removing itself or
property from the jurisdiction ofthe Tribe..

(4) The circumstances under which the Cher­
okee Court may be petitioned for injunc­
tive relief.

(e) Hearings held pursuant to this section shall
be conducted by the Commission. The Commis­
sion may consider evidence in deems relevant to
the hearing, under rules ofpractice and procedure
adopted by the Commission. The Commission
shall not be bound by technical rules of evidence
in the conduct ofhearings under this chapter, and
no informality in any proceeding, as in the man­
ner oftaking testimony, may invalidate any order,
decision, rule or regulation made, approved or
confirmed by the Commission.. No stenographic
record of the proceedings and testimony is re­
quired except upon arrangement by, and at the
cost of the party charged with the violation.
(Ord .. No.. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-33. Sanctions.

(a) If, after a hearing is held, or ifno hearing is
requested by the alleged violator, and the Com­
mission determines that the alleged violation
occurred and that the violator has no adequate
defense in law or fact, the Commission may
impose the sanctions described in this section.

(b) If the violator is a certified economic entity
the Commission may suspend or terminate the
certification of the economic entity. If multiple
complaints are received, the following provisions
apply:

(1) Ifa certified economic entity receives three
complaints within any 12 month period,

and if it the Commission determines that
the complaints accurately reflect a sub­
stantial impairment of the contract, or
the goods or services provided under the
contract, then the Commission shall sus­
pend the economic entity's certification
for one year.

(2) A second accumulation of three com­
plaints within a 12-month period shall
result in suspension of certification for
three years.

(3) A third accumulation of three complaints
within a 12-month period shall result in
permanent termination of certification for
all trades and professions for which the
economic entity is certified, and the viola­
tor "viII be forever precluded from being
certified in any trade or profession.

(4) The Commission may recommend to the
Tribal Business Committee that the
violator's Trader's License be suspended
or terminated.

(c) In addition to sanctions described in sub­
section (b), if the violator is a certified economic
entity or a procuring entity the Commission may:

(1) Deny the procuring entity the privilege to
commence operations within the territory
of the Tribe.

(2) Suspend or terminate the procuring entity's
operation within the territory ofthe Tribe.

(3) Deny the procuring entity the privilege of
conducting future operations within the
territory of the Tribe..

(4) Impose a civil fine calculated as a percent­
age of the contract, per offense..

(5) Order the violator to pay damages to the
injured party.

(6) Order the violator to take other action
necessary to ensure compliance with this
chapter or to remedy any harm caused by
a violation of this chapter, consistent with
the requirements of25 U.S.C. 1301 et seq.
(the Indian Civil Rights Act).

(7) Recommend to the appropriate supervisor
that Tribal employees found to be deliber-
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ately violating or deliberately not comply­
ing with this chapter be subject to disci­
plinary action in accord with the Tribal
Personnel Policy.

(8) Impose other sanctions the Commission
determines are appropriate.

(d) If the violator's failure to immediately com­
ply with the Commission's orders will cause irrep­
arable harm, the Commission may petition the
Cherokee Court for injunctive relief necessary to
preserve the rights of the beneficiaries of this
chapter, pending the party's appeal or expiration
of the time for appeal.

(e) The Commission's decision shall be in writ­
ing, and shall be provided in writing to the
violator no later than 30 da~ys after the close ofthe
hearing.

(D The Commission may sanction a party to a
complaint for failure to respond in a timely man­
ner to requests of the compliance officer, manager
or Commission for documents and information.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-34. Suspension or termination ofcer­
tification.

The Commission shall, after performing an
investigation establishing that a violation oc­
curred and that the violator has no adequate
defense in law or fact, suspend or terminate the
certification of an economic entity. Following is an
illustrative list of violations. Other grounds for
suspending or terminating certification may exist
and may be used by the Commission.

(1) Submitting false information to the Com­
mission or TERO, knowing the informa­
tion to be false, regardless of whether
correct information was given in accom­
panying documents or by other means.

(2) Failure by the economic entity to main­
tain its eligibility for certification.

(3) Operation as a front for a non-Indian
economic entity.

(4) Failure by the economic entity for any
reason, including the death of an individ­
ual upon whom eligibility was based, to

maintain ownership, full-time day-to-day
management, and control by Indian indi­
viduals.

(5) Failure by the economic entity to disclose
the extent to which non-Indian persons or
non-Indian economic entities participate
in the management of the certified eco­
nomic entity.

(6) Failure by the economic entity or one or
more of its principals to maintain good
character.

(7) A pattern of failure to make required
submissions or responses to the TERO in
a timely manner.

(8) Cessation of business operations by the
economic entity:

(9) Failure by the economic entity to pursue
competitive and commercial business, or
failure in other ways to make reasonable
efforts to develop and achieve competitive
viability.

(10) A pattern of inadequate performance on
awarded contracts.

(11) Failure by the economic entity to pay
financial obligations owed to the Tribe or
other governmental entities.

(12) Failure by the economic entity to obtain
and keep current any and all required
permits, licenses, and charters, including
suspension or revocation of any profes­
sionallicense required to operate the en­
tity.

(13) Conduct by the economic entity, or any of
its principals, indicating a lack of busi­
ness integrity. Such conduct may be dem­
onstrated by information related to a crim­
inal indictment or guilty plea, a criminal
conviction, or a judgment or settlement in
a civil case.

(14) Willful failure by the economic entity to
comply with applicable laws, insurance
requirements, labor standards and obliga­
tions.

(15) Willful violation by an entity, or any of its
principals, of this chapter or any rule,
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procedure, guideline or order adopted by
the Commission, if the violation pertains
to material issues.

(Ord. No. 280, 4-29-2002)

Sec. 92-35. Appeal from action on complaint.

(a) Except as provided in section 92-38, an
appeal to the Cherokee Court may be taken from
any final order of the Commission by a party
adversely affected by the final order. The appeal
shall be filed with the Court no later than 20 days
after the party receives formal notice of the
Commission's decision.

(b) The Cherokee Court shall uphold the deci­
sion ofthe Commission unless the appellant proves
that the decision of the Commission is arbitrary,
capricious or in excess of the authority of the
Commission.

(c) The appeal shall be executed by serving a
written notice of appeal with the Cherokee Court,
with a copy to the manager, within 20 days after
the date of the entry of the order of the Commis­
sion. The notice of appeal shall:

(1) Set forth the order from which appeal is
taken;

(2) Specify the grounds upon which reversal
or modification of the order is sought;

(3) Be signed by the appellant.

(d) Except as provided below or in subsection
(b), the order of the Commission shall abate
pending the determination ofthe Cherokee Court.
However, the manager may petition and, for good
cause shown, the Court may order the party
requesting a hearing to post a bond:

(1) Sufficient to cover monetary damages that
the Commission assessed against the party;

(2) To assure the party's compliance with
other sanctions; or

(3) Remedial actions imposed by the
Commission's order if that order is upheld
by the Court.

(e) If the order of the Commission is reversed
or modified, the Court shall expressly and specif­
ically direct the Commission as to further action
ordered by the Court in the matter, including

making and entering any order or orders in con­
nection therewith, and the limitations, or condi­
tions to be contained therein.

(f) If the Commission's order is upheld on
appeal, or if no appeal is sought within 20 days
from the date of the party's receipt of the
Commission's order, the Commission shall peti­
tion the Court and the Court shall grant such
orders as are necessary and appropriate to en­
force the orders of the Commission and the sanc­
tions imposed by it.
(Ord. No. 280, 4-29-2002; Ord. No. 627, 5-7-2005)

Sec. 92-36. Attachment of property.

(a) If at any stage in the enforcement process,
the Commission has reason to believe there is a
danger that a party will remove itself or its
property from the jurisdiction of the Cherokee
Court, so that the Commission or the Court will
not be able to collect monetary damages that are:
(1) owed by that party pursuant to anyoutstand­
ing order ofthe Commission or Court; or (2) which
may be owed if the charges set out in any out­
standing notice ofviolations are upheld, the Com­
mission may petition the Cherokee Court pursu­
ant to the rules and procedures of that Court to
attach and hold sufficient property of the party to
secure compliance or for other relief necessary
and appropriate to protect the rights of the Com­
mission and affected parties.

(b) The Commission shall develop procedures
for the sale or disposition of property which has
been held in compliance with a Court order pur­
suant to this chapter,
(Ord. No. 280, 4-29-2002)

Sec. 92-37. Orders of police.

(a) The Cherokee Police Department shall en­
force cease and desist and related orders as may
be properly issued by the Commission or man­
ager.

(b) The orders do not require a judicial decree
or order to render them enforceable., The Chero­
kee Police Department shall not be civilly liable
for enforcing the orders so long as the order is
signed by the manager and the Commission.
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(c) Notwithstanding subsection (b), the Chero­
kee Police Department shall not enforce an order
of the manager or Commission ordering the re­
moval of a certified economic entity or procuring
entity from the territory of the Tribe or attach­
ment of property unless the order is accompanied
by a judicial decree by the Cherokee Court"
(Ord. No. 280, 4-29-2002)

Sec. 92-38. Exceptions for the Tribe as a pro­
curing entity.

The following sections do not apply to com­
plaints against the Tribe or entities owned by the
Tribe: section 92-32(d) (petition for injunctive
relie£); section 92-35 (appeal from action on com­
plaint), 92-36 (attachment of property), and 92-37
(orders of police); in such cases, the Principal
Chief shall be responsible for appeals from, and
enforcement of, decisions by the Commission.
(Ord. No. 280, 4-29-2002)

Sec. 92-39. Severability.

If any provision of this chapter or its applica­
tion to any person or circumstance is held invalid,
it is to that extent deemed omitted, and the
balance of the agreement remains enforceable.
(Ord. No. 280, 4-29-2002)

Sec. 92-40. Prior inconsistent law rescinded.

All prior ordinances that are inconsistent with
this chapter are rescinded ..
(Ord. No. 280, 4-29-2002)

Sec. 92-41. Effective date-Previously certi­
fied entities.

This ordinance shall be effective on April 15,
2002. All economic entities certified before that
date have until July 4, 2002, to become re­
certified under this ordinance .. Certifications is­
sued before April 15, 2002 shall be void on July 4,
2002.
(Ord. No. 280, 4-29-2002)
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