
















RECORDING AND FORECLOSURE OF LEASEHOLD INTERESTS § 45-16

Sec. 45-15. Contents of notice of sale.

The notice ofsale in a foreclosure action brought
pursuant to this chapter shall do all of the follow­
ing:

(1) Describe the instrument pursuant to which
the sale is held, by identifYing the original
mortgagors and recording data. If the
record owner of the leasehold interest is
different from the original mortgagors,
the notice shall also list the record owner
of the property, as reflected on the records
of the Land Titles and Records Office of
the Cherokee Agency of the Bureau of
Indian Affairs, not more than 10 days
prior to posting the notice. The notice may
also reflect the owner not reflected on the
records if known;

(2) Designate the date, hour and place of sale
consistent with the provisions of the in­
strument and this Chapter;

(3) Describe the property interest to be sold
in such a manner as is reasonably calcu­
lated to inform the public as to what is
being sold, which description may be in
general terms and may incorporate the
description as used in the instrument
containing the power of sale by reference
thereto. Any property interest described
in the instrument containing the power of
sale which is not being offered for sale
should also be described in such a manner
as to enable prospective purchasers to
determine what is and what is not being
offered for sale;

(4) State the terms ofthe sale provided for by
the instrument pursuant to which the
sale is held, including the amount of the
cash deposit, if any, to be made by the
highest bidder at the sale;

(5) Include any other provisions required by
the instrument to be included therein;

(6) State that the property interest may be
subject to levy and special assessments if
it is to be so sold;

(7) State whether the property interest is
being sold subject to or together with any

subordinate rights or interests provided
those rights and interests are sufficiently
identified; and

(8) State that the property interest is subject
to limitations regarding possession and
transfer under federal and Tribal law.

(Ord. No. 365, 10-16-2002; Ord. No. 607, 12-5­
2002)

Sec. 45-16. Mailing, posting and publishing
notice of sale.

(a) In addition to complying with the provi­
sions for mailing, posting or publishing notice of
sale as are expressed in the security instrument,
notice of sale shall be:

(1) Mailed or delivered to the debtor in fore­
closure, the Principal Chief, the Chair­
man of Tribal Council, the Chairperson of
the Business Committee, the Executive
Director of the Qualla Housing Agency,
the Executive Director of the Budget and
Finance Office, the Tribal Attorney Gen­
eral and the Recording Clerk of the Land
Titles and Records Office of the Cherokee
Agency of the Bureau of Indian Mfairs at
least 20 days immediately preceding the
sale;

(2) Posted at the front door of the Cherokee
Agency of the Bureau of Indian Mfairs at
least 20 days immediately preceding the
sale; and

(3) Published once a week for a least two
successive weeks in the newspaper ofrecord
published and qualified for legal advertis­
ing on the Qualla Boundary.

(b) In addition to the required newspaper ad­
vertisement, an associate judge, judge or justice
ofthe Court may, in his or her discretion and/or on
application ofany interested party, authorize such
additional advertisement as in the opinion of the
associate judge, judge or justice of the Court will
serve the interest of the parties, and permit the
charges for such further advertisement to be
taxed as a part of the costs of the foreclosure.

(c) When the notice of sale is published in the
newspaper of record, the period from the date of
the first publication to the date of the last publi-
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cation, both dates inclusive, shall not be less than
seven days, including Sundays, and the date of
the last publication shall be not more than ten
days preceding the date of the sale.

(d) The notice of sale shall also be mailed by
first-class mail at least 20 days prior to the date of
sale to each party entitled to notice of the hearing
whose address is known to the trustee or mort­
gagee and in addition shall also be mailed by
first-class mail to any party desiring a copy of the
notice of sale who has notified in writing the
trustee or mortgagee of their desire. Such notice
shall contain the information required by section
45-15, describing contents of notice of sale.

(e) Any time periods relating to notice of hear­
ing or notice of sale that are provided in the
security instrument may commence with and run
concurrently with the time periods provided for
notice of hearing and notice of sale provided in
this chapter.
(Ord. No. 365, 10-16-2002; Ord. No. 607, 12-5­
2002; Ord. No. 627, 2-1-2007)

Sec. 45-17. Requests for copies of notice of
sale.

(a) Requests for copies. Any person desiring a
copy of any notice of sale may, at any time after
the recordation of the security instrument and
prior to the filing of notice of foreclosure hearing,
cause to be filed for record in the Land Titles and
Records Office of the Cherokee Agency of the
Bureau of Indian Affairs a duly acknowledged
request for a copy of the notice of sale. This
request shall be a separate instrument entitled
"Request for Notice of Sale" and shall be signed
and acknowledged by the party making the re­
quest, shall specify the name and address of the
party to whom the notice is to be mailed, shall
identify the deed of trust or mortgage by stating
the names of the parties thereto, the date of
recordation, and shall be in substantially the
following form:

"REQUEST FOR NOTICE OF SALE"

In accordance with Tribal law, I hereby request
that a copy of any notice of sale under the deed
oftrust (mortgage) recorded on _
(date) in the Books of Miscellaneous Records in

the Land
Cherokee

in which --------
beneficiary

Signature: [Acknowledgement]

(b) Clerk's duties. Upon the filing in the record
of a request for notice of sale, the recording clerk
of the Land Titles and Records Office shall file
with the copied security instrument or enter into
the appropriate place in the Books of Miscella­
neous Records the names of the persons request­
ing copies and the security instrument to which
the request refers.

(c) Mailing notice. The person authorized to
conduct the sale shall at least 20 days prior to the
date of the sale cause to be deposited in the
United States mail an envelope with postage
prepaid containing a copy of the notice of sale,
addressed to each person whose name and ad­
dress are set forth in the request for notice of sale,
and directed to the address designated in the
request.

(d) Effect of request on title. No request for a
copy of any notice filed pursuant to this section
nor any statement or allegation in any such
request nor any record thereof shall affect any
interest in real property or improvements thereon,
or be deemed notice to any person that the person
requesting copies of notice has any claim or any
right, title or interest in, or lien or charge upon,
the property described in the deed of trust or
mortgage referred to therein.

(e) Evidence ofcompliance. The affidavit of the
person authorized to conduct the foreclosure sale
that copies of the notice of sale have been mailed
to all parties filing requests for the same shall be
deemed prima facie true. Ifon hearing it is proven
that a party seeking to have the foreclosure sale
set aside or seeking damages resulting from the
foreclosure sale was mailed notice in accordance
with this section or had actual notice of the sale
before it was held (or if a resale was involved,
prior to the date of the last resale), then the party

Supp.. No.8 45:10



RECORDING AND FORECLOSURE OF LEASEHOLD INTERESTS

shall not prevail. Costs, expenses, and reasonable
attorneys' fees incurred by the prevailing party in

§ 45-17
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RECORDING AND FORECLOSURE OF LEASEHOLD INTERESTS § 45-19

any action to set aside the foreclosure sale or for
damages resulting from the foreclosure sale shall
be allowed as of course to the prevailing party,

(f) Action to set foreclosure sale aside for fail­
ure to comply. A person entitled to notice of sale by
virtue of this section shall not bring any action to
set the sale aside on grounds that he was not
mailed the notice of sale unless such action is
brought prior to the filing of the final report and
account as provided in this chapter, if the prop··
erty was purchased by someone other than the
secured party; or if brought by the secured party,
unless such action is brought within six months of
the date of such filing and prior to the time the
secured party sells the property to a bona fide
purchaser for value, if the property was pur­
chased by the secured party. In either event, the
party bringing such an action shall also tender an
amount exceeding the reported sale price or the
amount of the secured party's interest in the
property, including all expenses and accrued in··
terest, whichever is greater. Such tender shall be
irrevocable pending final adjudication of the ac­
tion ..

(g) Action for damages from foreclosure sale for
failure to comply. A person entitled to notice of
sale by virtue of this section shall not bring any
action for damages resulting from the sale on
grounds that he was not mailed the notice unless
such action is brought within six months of the
date of the filing ofthe final report and account as
provided in this chapter. The party bringing such
an action shall also deposit with the Cherokee
Court a cash or surety bond approved by a asso··
ciate judge or judge of that Court and in such
amount as the associate judge or judge deems
adequate to secure the party defending the action
for such costs, expenses, and reasonable attor­
neys' fees to be incurred in the action,.
(Ord. No. 365, 10-16-2002)

Sec. 45-18. Satisfaction ofdebt after publish­
ing or posting notice, but before
completion of sale.

A power of sale is terminated if, before the time
fixed for a sale, payment is made or tendered of:

(1) The obligation secured by the mortgage;
and

(2) The expenses incurred with respect to the
sale or proposed sale, which in the case of
a deed of trust also include compensation
for the trustee's services.

(Ord No. 365, 10-16-2002)

Sec. 45-19. Postponement of sale.

(a) A person exercising a power of sale may
postpone the sale to a day certain not later than
90 days, exclusive of Sunday, after the original
date for the sale:

(1) When there are no bidders; or

(2) When, in his judgment, the number of
prospective bidders at the sale is substan­
tially decreased by inclement weather or
by any casualty; or

(3) When there ::Ire so many other sales ad­
vertised to be held at the same time and
place as to make it inexpedient and im­
practicable, in his judgment, to hold the
sale on that day; or

(4) When he is unable to hold the sale be­
cause of illness or for other good reason;
or

(5) When other good cause exists.

(b) The person exercising a power of sale may
postpone the sale more than once whenever any of
the above conditions are met, so long as the sale is
held not later than 90 days after the original date
for the sale.,

(c) Upon postponement of a sale, the person
exercising the power of sale shall personally, or
through his agent or attorney:

(1) At the time and place advertised for the
sale, publicly announce the postpone­
ment;

(2) On the same day, attach to or enter on the
original notice of sale or a copy thereof,
posted at the front door of the Cherokee
Agency of the Bureau of Indian Affiars, a
notice of the postponement; and

(3) Give written or oral notice of postpone­
ment to each party entitled to notice of
sale.,
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(c) The posted notice of postponement shall:

(1) State that the sale is postponed;

(2) State the hour and date to which the sale
is postponed;

(3) State the reason for the postponement;
and

(4) Be signed by the person authorized to
hold the sale, or by his agent or attorney.

(d) If a sale is not held at the time fixed for the
sale and is not postponed as provided by this
section, or if a postponed sale is not held at the
time fIxed for the sale, or is not held within 90
days of the date originally fixed for the sale, or if
on appeal the appellate court orders the sale to be
held, then prior to the sale taking place, sections
45-11 (notice of foreclosure hearing), 45-12 (con-·
duct of foreclosure hearing), 45-13 (appeal) and
45-14 (waiver of right to notice and hearing) need
not be complied with again, but Sections 45-15
(contents of notice of sale), 45-16 (posting and
publishing notice of sale), and 45-17 (requests for
copies of notice of sale) shall be complied with
again.

(e) A sale may be postponed more than once
provided the fmal postponed sale date is not later
than 90 days, exclusive of Sunday and legal
holidays, after the original date for the sale.
(Ord. No.. 365, 10-16-2002)

Sec. 45-20. Time of sale.

The foreclosure sale shall be held between the
hours of 10:00 a.m. and 4:00 p.m. on any day other
than Sunday or a legal holiday recognized by the
Tribe. A sale shall begin at the time designated in
the notice of sale or as soon thereafter as practi­
cable.
(Ord. No.. 365, 10-16-2002)

Sec. 45-21. Continuance ofuncompleted sale.

A sale commenced but not completed within
the time allowed by section 47-20 describing the
time of sale shall be continued by the person
holding the sale to a designated time between
10:00 a.m.. and 4:00 p.m. on the following day,
other than Sunday or a legal holiday. If a contin-

uance becomes necessary, the person holding the
sale shall publicly announce the time to which the
sale is continued.
(Ord. No. 365, 10-16-2002; Ord.. No. 607, 12-5­
2002)

Sec. 45-22. Preliminary report of sale.

(a) The person exercising a power of sale,
shall, within fIve days after the date of the sale,
fIle a report of sale with the Cherokee Court and
the Recording Clerk ofthe Land Titles and Records
Office of the Cherokee Agency of the Bureau of
Indian Affairs.

(b) The report shall be signed by the person
authorized to hold the sale, or by his agent or
attorney, and shall show:

(1) The authority under which the person
making the sale acted;

(2) The name of the mortgagor or grantor;

(3) The name of the mortgagee or trustee;

(4) The date, time and place of the sale;

(5) A description of the property sold, suffI­
cient to identify it, and, if sold in parts, a
description of each part so sold;

(6) The name or names of the person or
persons to whom the property was sold;

(7) The price at which the property, or each
part thereof, was sold, and that such price
was the highest bid therefor;

(8) The name of the person making the re­
port; and

(9) The date of the report.
(Ord. No. 365, 10-16-2002; Ord. No. 607, 12-5­
2002)

Sec. 45-23. Property interests at foreclo­
sure.

(a) When the Cherokee Court authorizes or
orders foreclosure on a leasehold interest, the
lender, maker, insurer or guarantor of the mort­
gage loan, including successors and assigns, may
assume the leasehold interest without further
Tribal approval of the transfer.. However, anyone
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who subsequently purchases or rents the leasehold
property must be approved by the Tribe except as
otherwise provided in the lease..

(b) When the Cherokee Court authorizes or
orders foreclosure on a leasehold interest pledged
as security for a loan to construct, improve, pur­
chase, or refinance a home, the possessory hold­
ing assigned to the Tribe to obtain the leasehold
interest shall revert to the Tribe, and the debtor
in foreclosure shall have no further right to the
possessory holding..

(c) When the Cherokee Court authorizes or
orders foreclosure on a leasehold interest pledged
as security for a loan to construct, improve, pur­
chase, refinance or operate a business or commer­
cial enterprise, the foreclosure shall effect only
the leasehold interest, and shall have no effect on
the possessory holding given to the Tribe to obtain
the leasehold interest.
(Ord.. No. 365, 10-16-2002; Ord. No.. 607, 12-5­
2002)

Sec. 45-24. Orders for possession.

(a) Orders for possession of property sold pur­
suant to this chapter in favor of the purchaser
and against any party or parties in possession at
the time application for possession is made, may
be issued by the associate judge, judge or justice
of the Court who presided at the foreclosure
hearing, or the associate judge, judge or justice
who presided at the appeal after the foreclosure
hearing, if an appeal was made, when:

(1) The property has been sold in the exercise
of a lawful power of sale;

(2) The provisions of tI-tis chapter have been
complied with;

(3) The sale has been consummated, and the
purchase price has been paid;

(4) The purchaser has acquired the applica··
ble interest and is entitled to possession of
the property sold;

(5) Ten days' notice has been given to the
party or parties who remain in possession
at the time application for possession is
made; and

(6) Application for possession is made by pe­
tition to the Cherokee Court by the mort­
gagee, the trustee, the purchaser of the
property, or their authorized representa­
tive.

(b) An order for possession issued pursuant to
this section shall be directed to the Cherokee
Police Department and shall authorize officers of
that department to remove all occupants and
their personal property from the premises and to
put the purchaser in possession, and shall be
executed in accordance with the procedure for
executing a writ or order for possession in a
summary ejectment proceeding. The purchaser
shall have the same rights and remedies in con­
nection with the execution of an order for posses­
sion and the disposition of personal property
following execution as are provided to a landlord.

(c) Section 1-33, Cherokee Code, shall not pre··
clude the Cherokee Court from issuing orders for
possession and other orders necessary to accom­
plish the intent of this chapter.
(Ord. No. 365, 10-16-2002; Ord.. No. 607, 12-5­
2002)

Sec. 45-25. Failure of bidder to make cash
deposit or to comply with bid;
resale.

(a) Ifthe terms ofa sale ofproperty require the
highest bidder to make a cash deposit at the sale,
and he fails to make the required deposit, the
person holding the sale shall at the same time
and place again offer the property for sale.

(b) When the highest bidder at a sale fails to
comply with his bid upon tender or attempt to
tender to him the applicable interest, the Court
may, upon motion, enter an order authorizing a
resale of the property. The procedure for such
resale shall be the same in every respect as is
provided by this chapter in the case of an original
sale of property except that the provisions of
sections 45-11 (notice offoreclosure hearing), 45-12
(conduct of foreclosure hearing), 45-13 (appeal)
and 45-14 (waiver of right to notice and hearing)
do not apply to the resale.

(c) A defaulting bidder at any sale is liable on
his bid, and in case a resale is had because of the
bidder's default, the bidder shall remain liable to
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the extent that the final sale price is less than his
bid plus all the costs of the resale. Any deposit or
compliance bond made by the defaulting bidder
shall secure payment of the amount, if any, for
which the defaulting bidder remains liable under
this section..

(d) Nothing in this section deprives any person
ofany other remedy against the defaulting bidder.
(Ord. No. 365, 10-16-2002)

Sec. 45-26. Disposition of proceeds of sale;
payment of surplus to clerk.

(a) The proceeds ofany sale shall be applied by
the person making the sale, in the following order,
to the payment of:

(1) Costs and expenses of the sale, including
the trustee's commission, if any, and a
reasonable auctioneer's fee if such ex­
pense has been incurred;

(2) Any Tribal levy or assessment unpaid on
the property sold unless the notice of sale
provided that the property be sold subject
to taxes thereon and the property was so
sold;

(3) The obligation secured by the mortgage,
deed of trust or conditional-sale contract.

(b) Any surplus remaining after the applica­
tion of the proceeds of the sale as set out in
subsection (a) shall be paid to the person or
persons entitled thereto, if the person who made
the sale knows who is entitled thereto. Otherwise,
the surplus shall be paid to the Cherokee Court in
the following cases:

(1) In all cases when the owner of the prop­
erty sold is dead and there is no qualified
and acting personal representative of his
estate, and

(2) In all cases when the Court is unable to
locate the persons entitled thereto, and

(3) In all cases when the mortgagee, trustee
or vendor is, for any cause, in doubt as to
who is entitled to such surplus money,
and

(4) In all cases when adverse claims thereto
are asserted.

(c) Such payment to the Court discharges the
mortgagee, trustee or vendor from liability to the
extent of the amount so paid.

(d) The Court shall receive such money from
the mortgagee, trustee or vendor and shall exe­
cute a receipt therefor.

(e) The Court is liable for the safekeeping of
money so received until it is paid to the party or
parties entitled thereto, or until it is paid out
under the order of the Court.
(Ord. No. 365, 10-16-2002)

Sec. 45-27. Special proceeding to determine
ownership of surplus.

(a) A special proceeding may be instituted in
Cherokee Court by any person claiming any money,
or part thereof, paid into to the Court under
section 45-24, to determine who is entitled thereto ..

(b) All other persons who have filed with the
Court a notice of their claim to the money or any
part thereof, or who, as far as the petitioner or
petitioners know, assert any claim to the money
or any part thereof, shall be made defendants in
the proceeding..

(c) If any answer is filed raising issues of fact
as to the ownership of the money, the proceedihg
shall be transferred to the civil issue docket of the
Court for trial, When a proceeding is so trans­
ferred, the Court may require any party to the
proceeding who asserts a claim to the fund by
petition or answer to furnish a bond for costs in
the amount of $200.00..

(d) The Court may, in its discretion, allow a
reasonable attorneyts fee for any attorney appeat=
ing in behalfofthe party or parties who prevail, to
be paid out of the funds in controversy, and shall
tax all costs against the losing party or parties
who asserted a claim to the fund by petition or
answer.
(Ord. No .. 365, 10-16-2002)

Sec. 45-28. Final report of sale of real prop­
erty.

(a) A person who holds a sale of an interest in
property pursuant to a lawful power of sale shall
file and record with the Cherokee Court and the
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Recording Clerk of the Land Titles and Records
Office of the Cherokee Agency of the Bureau of
Indian Mfairs a final report and account of his
receipts and disbursements within 30 days after
the receipt of the proceeds of the sale.. The report
shall show whether the property was sold as a
whole or in parts and whether all of the property
was sold. The report shall also show whether all
or only a part of the obligation was satisfied with
respect to which the power of sale of property was
exercised..

(b) The person who holds the sale shall also
file with the Court and the Recording Clerk of the
Land Titles and Records Office of the Cherokee
Agency of the Bureau of Indian Mfairs:

(1) A copy of the notices of sale and resale, if
any, which were posted; and

(2) A COpy- of the notices of sale and resale, if
any, which were published in a newspa­
per, together with an affidavit of publica­
tion thereof, if the notices were so pub­
lished;

(3) Proof as required by the Court, which
may be by affidavit, that notices of hear­
ing, sale and resale were served upon all
parties entitled thereto under this chap­
ter. In the absence of an affidavit to the
contrary filed with the Court, an affidavit
by the person holding the sale that the
notice of sale was posted on the front
doors of the Cherokee Agency of the Bu­
reau of Indian Mfairs 20 days before the
sale shall be proof of compliance with the
requirements of section 45-16(a)(1).

(Ord. No .. 365, 10-16··2002; Ord.. No.. 607, 12·5­
2002)

Sec. 45-29. Application of state law.

Issues regarding recording, sales and foreclo­
sures of mortgages and deeds of trust not ex­
pressly addressed in this chapter shall be re­
solved by applying relevant sections of Chapter
45 of the North Carolina General Statutes, to the
extent that application is consistent with Tribal
law. The application of North Carolina state law
shall not be deemed a waiver of sovereign immu­
nity of the Tribe, which is hereby reserved..
(Ord. No.. 365, 10-16-2002)

§ 45-29
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