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Sec. 2-1. Power to exclude.

(a) The Tribal Council shall have the power to
exclude enrolled Tribal members for sexual of­
fenses against minors and for convictions for
trafficking in controlled substance under Chapter
14 ofthe Cherokee Code. Tribal Council shall also
have the authority to exclude enrolled Tribal
members for violations of state and federal law
where such offenses would constitute trafficking
in controlled substance under the Cherokee Code
if committed within the territory of the Eastern
Band of Cherokee Indians.

(b) The Tribal Council shall have the power to
exclude other persons from Cherokee trust lands
when necessary to protect the integrity and law
and order on Tribal lands and territory or the
welfare of its members.

(c) The Tribal Council shall have the power to
exclude from or prohibit operation of a business
on Cherokee trust lands or specific locations
thereon, if the business threatens the health,
safety or welfare of Tribal members or Tribal
natural resources due to spills, accidents, illegal
dumping, or other unauthorized releases of haz­
ardous materials into the environment.

Notwithstanding any other provision of law, the
Tribe reserves its sovereign immunity and shall
not be liable for claims of loss, damage or injury
resulting from exclusions.
(Ord. No. 92, 5-5-1994; Ord. No. 271, 7-24-1996;
Ord. No. 630, 2-1-2007; Ord. No. 589, Art. III,
2-8-2007)

Sec. 2-2. Tribal Council proceedings.

The Tribal Council shall exercise its power to
exclude persons from Cherokee trust lands only
in open session of the Council. Nothing in this
section shall prohibit the issuance of Writs of
Emergency Temporary Exclusion under 2-9 or the
exclusion of persons under 2-3(f).
(Ord. No. 92, 5-5-1994; Ord. No. 589, Art. III,
2-8-2007)

Sec. 2-3. Notice and legal defense rights.

(a) The Tribal Council shall provide reason­
able notice to all persons over whom it exercises
the power of exclusion, together with hearing
before the Tribal Council.
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(b) The Tribal Council shall provide not less
than ten calendar days written notice to such
persons prior to hearing. For good cause shown,
the Council can waive the ten-day period and
exclude immediately.

(c) Such persons shall be provided with a writ­
ten statement of the grounds for the proposed
exclusion at the same time notice ofthe hearing is
served upon them.

(d) Such persons shall have the right to appear
in person before the Tribal Council, to be repre­
sented by legal counsel before the Tribal Council,
to require all testimony to be under oath at such
hearing, to subpoena witnesses in their behalf for
such hearing, to confront or question witnesses
bringing exclusion actions against them to the
Tribal Councilor testifying against them in such
hearing.

(e) Notice of exclusion hearings shall specify
the duration of exclusion proposed for each indi­
vidual.

(f) Any person convicted of trafficking in con­
trolled substance under Chapter 14 of the Chero­
kee Code shall not be allowed to enter the terri­
tory of the Eastern Band of Cherokee Indians
until a hearing on exclusion is held by the Tribal
Council. Such hearing shall, if possible, be held
prior to their release from custody.
(Ord. No. 92, 5-5-1994; Ord. No. 271, 7-24-1996;
Ord. No. 589, Art. III, 2-8-2007)

Sec. 2-4. Terms of exclusion.

The Tribal Council may exclude persons from
Cherokee trust lands for limited periods of time,
indefinite periods of time or permanently.
(Ord. No. 92, 5-5-1994)

Sec. 2-5. Votes required for exclusion.

(a) Exclusion of any person from Cherokee
trust lands for a limited period oftime not exceed­
ing 90 days shall require a majority vote of the
entire Tribal Council.

(b) Exclusion of any person from Cherokee
trust lands for more than 90 days or for an
indefinite period of time shall require a two­
thirds vote of the entire Tribal Council.
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(c) Permanent exclusion of any person from
Cherokee trust lands shall require a three­
fourths vote of the entire Tribal Council.

(d) In this section, "a vote of the entire Tribal
Council" means that the vote shall be calculated
in the proportion of the number of Tribal Council
members present at the exclusion hearing; pro­
vided, however, that not all Tribal Council mem­
bers have to be present or vote at the hearing to
satisfy this section, so long as not fewer than
seven Council members are present and voting.
(Ord. No. 92, 5-5-1994; Ord. No. 530, 1-6-2005)

Sec. 2-6. Enrolled members; permanent ex­
clusion.

If an enrolled Tribal member is permanently
excluded from Cherokee trust lands, then the
member's name shall be removed from the mem­
bership roll of the Tribe, and all privileges per­
taining thereto shall immediately be suspended
indefinitely. The removal of the person's name
from the roll shall be submitted to the Superin­
tendent of the Eastern Cherokee Agency for ap­
proval by the Secretary of the Interior or his
authorized representative.
(Ord. No. 271, 7-24-1996)

Sec. 2-7. Request for exclusion action.

The persons with standing to bring a request to
the Tribal Council for an exclusion action against
a person who is subject to this Chapter are:

(1) The Principal Chief.

(2) The Vice Chief.

(3) l'vlembers of the Tribal Council.

(4) The Chief of the Cherokee Police Depart­
ment.

(5) The Tribal Prosecutor.
(Ord. No. 271,7-24-1996; Ord. No. 757, 5-16-2001;
Ord. No. 589, Art. III, 2-8-2007)

Sec. 2-8. List ofconvictions for which exclu­
sion is a punishment.

The Clerk of Cherokee Court shall semiannu­
ally provide Tribal Council with a list of all
persons convicted of crimes during the preceding
six months in which banishment is provided by
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statute. The list shall be transmitted no later
than January 31, 2007 and every six months
thereafter. The initial list shall include all per­
sons convicted since April 1, 2000.
(Ord. No. 589, Art. III, 2-8-2007)

Sec. 2-9. Emergency temporary exclusion.

(a) Definitions. For the purpose of this section
the following definitions shall apply:

(1) Officer: A sworn law enforcement officer
ofthe Cherokee Police Department or any
other law enforcement officer with the
responsibility of enforcing Cherokee Law
under authority of this code or a mutual
aid agreement.

(2) Cherokee Officer: A sworn law enforce­
ment officer of the Cherokee Police De­
partment only.

(3) Drug Offense: Any act which would vio­
late the provisions ofArticle XVI of Chap­
ter 14 of the Cherokee Code committed
within the territorial jurisdiction of the
Eastern Band of Cherokee Indians,
whether or not the Cherokee Court has
jurisdiction over the individual commit­
ting the offense. Considering all appropri­
ate aggravating factors which may be
present, the term "Drug Offense" shall
not include any act which would be pun­
ished as a class D offense under Cherokee
law.

(4) Non-member: Any person not officially
enrolled as a tribal member in the East­
ern Band of Cherokee Indians

(5) Designated Official: An individual desig­
nated by Cherokee Law to enforce the
provisions of this section by issuing Writs
of Emergency Temporary Exclusion. Any
magistrate of the Cherokee Court shall be
a designated official for the purposes of
this Chapter.

(6) Writ of Emergency Temporary Exclusion
(Writ): A legally binding order issued by
the designated official exercising the power
of exclusion of Tribal Council excluding a
non-member from the Cherokee Trust
lands. The Writ shall clearly state on its
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face the date, time and location of the
next scheduled Tribal Council session. Un­
less renewed by a vote of the Tribal Coun­
cil in open council, the Writ shall expire at
the end of the next regularly scheduled
Tribal Council meeting following its issu­
ance.

(b) When a Law Enforcement Officer has prob­
able cause to believe that a non-member has
committed a Drug Offense, the officer shall bring
the non-member before the designated official
without unnecessary delay to determine whether
a Writ of Emergency Temporary Exclusion is
necessary to protect the integrity and law and
order on Tribal lands and territory or the welfare
of its members. The commission of any Drug
Offense by a non-member shall constitute a per se
threat to the integrity and law and order on Tribal
lands and territory or the welfare of its members.

(c) The officer shall complete a sworn, written
application for Writ of Emergency Temporary
Exclusion. The application shall contain a written
statement of the essential facts constituting the
Drug Offense. If the application establishes prob­
able cause to believe that a Drug Offense has been
committed by a non-member, the designated offi­
cial must issue Writ of Emergency Temporary
Exclusion. Without exception, a copy of the appli­
cation and Writ and any appropriate information
considered by the Designated Official shall be
transmitted to the English Clerk ofTribal Council
no later than the beginning of the next scheduled
Tribal councilor 72 hours after the application
was considered, whichever is sooner.

(d) Any Cherokee Officer shall be authorized
to execute a Writ ofEmergency Temporary Exclu­
sion upon a named non-member. The Cherokee
Officer shall execute the Writ by serving a copy of
the Writ and application upon the non-member
and transporting the non-member to any location
outside the territorial jurisdiction of the Eastern
Band of Cherokee Indians.

(e) The issuance and execution of a Writ of
Emergency Temporary Exclusion shall be inde­
pendent of any criminal charges filed against the
non-member in Cherokee Court or any other
jurisdiction.
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(f) Regardless of whether a writ is issued, the
non-member shall be given notice of the next
scheduled meeting of Tribal Council and the ap­
plication and writ shall be placed upon the agenda.
A decision by the Designated Official regarding
probable cause shall not be binding on Tribal
Council and hearing before Council shall require
a de novo review of all appropriate facts and
determinations. If no Writ is issued upon applica­
tion, the Tribal Council may review the facts and
hold a proceeding for non-emergency exclusion. At
the designated meeting or any subsequent sched­
uled meeting, Tribal Council may renew the Writ
until the next scheduled session, complete the
process offormal exclusion under this chapter, or
decline to take further action.

(g) The requirements of Cherokee Code Sec­
tions 2-2, 2-3, 2-4, 2-5, and 2-7 shall not apply to
Writs of Temporary Emergency Exclusion issued
under this section, but shall apply to all subse­
quent proceedings before Council.
(Ord. No. 589, Art. III, 2-8-2007)




