
































































CRIMINAL LAW § 14-95.32

the court shall ensure that those findings are
entered in the court'sjudgment. Findings shall be
in writing.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.32. Special evidence procedure.

(a) Notwithstanding any provision to the con­
trary in the North Carolina General Statutes as
adopted herein, whenever a substance is submit­
ted to either the North Carolina State Bureau of
Investigations Laboratory, the Charlotte, North
Carolina, Police Department Laboratory; the Tox­
icology Laboratory, Reynolds Health Center, Win­
ston-Salem; the Forensic Testing Laboratory at
Duke University Medical Center; or any other
accredited laboratory testing facility approved by
the Cherokee Court for chemical analysis, the
report of that analysis shall be certified upon a
form approved by the Chief Justice of the Chero­
kee Court by the person performing the analysis
and shall be admissible as evidence without fur­
ther authentication in all proceedings in the Cher­
okee Court as evidence ofthe identity, nature, and
quantity of the substance analyzed provided that:

1. The Tribe notifies the defendant and files
notice with the court at least 30 days
before trial of its intention to introduce
the certified report into evidence under
this subsection and provides a copy of the
certified report to the defendant, and

ii. The defendant fails to make a written
objection to the admission of the certified
report into evidence at least 15 days be­
fore the trial. Failure to make such a
written objection shall be deemed a waiver
of the defendant's right to confront the
person performing the chemical analysis
at trial.

(b) Nothing in subsection (a) precludes the
right of any party to call any witness or to
introduce any evidence supporting or contradict­
ing the results contained in the certified report
under subsection (a). The defendant shall have
the right to confront the person performing the
chemical analysis unless that right is waived in
accordance with the procedures in subsection (a).
However, if the defendant objects to the admis­
sion of the certified report in subsection (a) and if

the defendant is found guilty of an offense under
this section, the defendant will be responsible for
all costs associated with obtaining the testimony
of the person performing the chemical analysis.

(c) When a certified report under subsection
(e) is sought to be admitted into evidence by the
Tribe, a statement signed by each successive
person in the chain of custody of the substance
analyzed shall be required as evidence of the
chain of custody of the substance analyzed. The
statement shall indicate the date when the sub­
stance analyzed was in the custody and control of
the persons whose signatures appear on the state­
ment and that he/she delivered the substance
analyzed to the next consecutive person whose
signature appears on the statement. The state­
ment shall contain a sufficient description of the
material or its container so as to distinguish it as
the particular item in the chain of custody and
shall state that the material was delivered in
essentially the same condition as received. The
statement may be placed on the same document
as the certified report provided for in subsection
(e) of this section. A statement under this subsec­
tion shall be prima facie evidence that the persons
whose signatures appears on the statement had
custody and control of the substance analyzed on
the dates indicated on the statement and that
those persons made delivery of the substance
analyzed to the next consecutive person whose
signature appear on the statement and it shall
not be necessary to call each person whose signa­
ture appears on the statement to testify at trial in
order to establish the chain of custody of the
substance analyzed. The provisions ofthis subsec­
tion may be utilized by the Tribe only if:

i. The Tribe notifies the defendant at least
30 days before trial of its intention to
introduce the statement into evidence un­
der this subsection and provides defen­
dant with a copy of the statement, and

ii. The defendant fails to file a written objec­
tion to the introduction of the statement
into evidence at least 15 days before trial.
Failure to make such a written objection
shall be deemed a waiver ofthe defendant's
right to confront the persons whose signa­
tures are contained in the statement.
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(d) Nothing in subsection (c) precludes the
right of any party to call any witnesses or to
introduce any evidence supporting or contradict­
ing the chain of custody of the substance ana­
lyzed. The defendant shall have the right to
confront all persons who had physical custody or
control of the substance analyzed unless that
right is waived in accordance with the procedures
of subsection (c). However, if the defendant ob­
jects to the admission of the statement in subsec­
tion (c) and if the defendant is found guilty of an
offense under this section, the defendant will be
responsible for all costs associated with obtaining
the testimony of the persons whose signatures
appear in statement.

(e) When a person is subject to random drug
testing as a result of a term of probation or
electronic home confinement or provides a blood
or urine sample under the provisions of Chapter
20 of the North Carolina General Statutes, scien­
tific evidence demonstrating the possession of a
controlled substance in the blood or urine of the
person shall be admissible and shall constitute a
rebuttable presumption of prima fascia evidence
of willful possession of a controlled substance in
violation of this article.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.33. Cooperation between law-en­
forcement agencies.

(a) The Chief of the Cherokee Indian Police
Department may temporarily receive assistance
from any law enforcement agency in enforcing the
laws pursuant of this article if approved in writ­
ing by Principal Chief. The assistance may consist
of allowing officers of the agency to work tempo­
rarily with officers of the Cherokee Indian Police
Department (including in an undercover capacity)
and lending equipment and supplies. While work­
ing with another agency under the authority of
this section, an assisting officer shall have the
same jurisdiction, powers, rights, privileges, and
immunities (including those relating to the de­
fense of civil actions and payment of judgments)
as the officers of the requesting agency in addi­
tion to those he normally possesses. While on
duty with the other agency, he shall be subject to
the lawful operational commands of his superior
officers in the Cherokee Indian Police Depart-

ment, but he shall for personnel and administra­
tive purposes remain under the control ofhis own
agency, including for purposes of pay.

(b) The Chief of the Cherokee Indian Police
Department may temporarily provide assistance
to any tribal, state or federal law enforcement
agency in enforcing controlled substances laws
pursuant to Tribal, State or Federal law if ap­
proved in writing by Principal Chief. The assis­
tance may consist of allowing officers of the Cher­
okee Indian Police Department to work temporarily
with officers of the agency (including in an under­
cover capacity) and lending equipment and sup­
plies. The requesting agency must ensure that
while working with the other agency, the Chero­
kee officer shall have the same jurisdiction, pow­
ers, rights, privileges, and immunities (including
those relating to the defense of civil actions and
payment of judgments) as the officers of the
requesting agency in addition to those he nor­
mally possesses. While on duty with the other
agency, he shall be subject to the lawful opera­
tional commands of his superior officers in the
other agency, but he shall for personnel and
administrative purposes remain under the con­
trol of the Cherokee Indian Police Department,
including for purposes of pay. He shall further­
more be entitled to workers' compensation when
acting pursuant to this section to the same extent
as though he were functioning within the normal
scope of his duties.

(c) As used in this section, "Law-enforcement
agency" means any Tribal, Federal, State or local
agency, force, department, or unit responsible for
enforcing criminal laws, including the Bureau of
Indian Affairs Law Enforcement, the police de­
partment of another tribe, or any local police
department or sheriffs department,

(d) This section in no way reduces the jurisdic­
tion or authority of Tribal law-enforcement offic­
ers.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.34. Restitution; civil liability.

(a) When any person is convicted of an offense
under this Article, the court may order him to
make restitution to any law-enforcement agency
for reasonable expenditures made in purchasing
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controlled substances from him or his agent as
part of an investigation leading to his conviction.

(b) When any person is convicted of an offense
under this Article, the court must order him to
make restitution for the cost of storage, testing
and disposal of controlled substances or immedi­
ate precursor chemicals.

(c) When any person is convicted of an offense
under this Article involving the manufacture of
controlled substances, the court must order the
person to make restitution for the actual cost of
cleanup to the law enforcement agency that cleaned
up any clandestine laboratory used to manufac­
ture the controlled substances, including person­
nel overtime, equipment, and supplies.

(d) A person 18 years ofage or older, who hires,
employs, or intentionally uses a person under 18
years of age to commit a violation of this Article is
liable in a civil action for damages for drug
addiction proximately caused by the violation.
The doctrines of contributory negligence and as­
sumption of risk are no defense to liability under
this section.

(e) Recoveries under this section shall be con­
sidered debts to the tribe.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.35. Conditional discharge and ex­
punction of records for first
offense of youthful offenders.

(a) Whenever any person ifhe were not over 21
years of age at the time ofthe offense, who has not
previously been convicted of any offense under
this Article or under any statute of the United
States or any state relating to scheduled con­
trolled substances or to that paraphernalia pleads
guilty to or is found guilty of an offense under this
article under which the person would be subject to
Class C or D penalty, the court may, without
entering a judgment ofguilt and with the consent
of such person, defer further proceedings and
place him on probation upon such reasonable
terms and conditions as it may require. To fulfill
the terms and conditions of probation the court
may allow the defendant to participate in a drug
education program approved for this purpose by
the Department of Health and Human Services.

Upon violation of a term or condition, the court
may enter an adjudication of guilt and proceed as
otherwise provided. Upon fulfillment of the terms
and conditions and upon payment of any special
fines imposed under Section 14-96.1, the court
shall discharge such person and dismiss the pro­
ceedings against him. Discharge and dismissal
under this section shall be without court adjudi­
cation of guilt and shall not be deemed a convic­
tion for purposes of this section or for purposes of
disqualifications or disabilities imposed by law
upon conviction of a crime including the addi­
tional penalties imposed for second or subsequent
convictions under this Article. Discharge and dis­
missal under this section may occur only once
with respect to any person. Prior to taking any
action to discharge and dismiss under this section
the court shall make a finding that the defendant
has no record of previous convictions under the
laws ofthe Tribe, the United States, or any state.

(b) Convictions for violations of this article,
Cherokee Code Section 14-25.2, North Carolina
General Statutes 90-95(a)(I) or 90-95(a)(2) or
90-95(a)(3), or 90-113.10, or 90-113.11, or 90­
113.12, or 90-113.21 or any similar state or fed­
erallaw shall be considered previous convictions.

(c) Upon the dismissal of such person, and
discharge of the proceedings against him under
subsection (a) of this section, such person, if he
were not over 21 years of age at the time of the
offense, may apply to the court for an order to
expunge from all official records (other than the
confidential file to be retained by the Clerk of
Court under subsection (c» all recordation relat­
ing to his arrest, indictment or information, trial,
finding of guilty, and dismissal and discharge
pursuant to this section.. The applicant shall at­
tach to the application the following:

(1) An affidavit by the applicant that he has
been ofgood behavior during the period of
probation since the decision to defer fur­
ther proceedings on the offense in ques­
tion and has not been convicted of any
felony, or misdemeanor, other than a traf­
fic violation, under the laws of the United
States or the laws of this State or any
other state;
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(2) Verified affidavits by two persons who are
not related to the applicant or to each
other by blood or marriage, that they
know the character and reputation of the
petitioner in the community in which he
lives, and that his character and reputa­
tion are good;

(3) Affidavits of the clerk of court, Chief of
the Cherokee Indian Police Department,
where appropriate, and sheriffofthe county
ofwhich the petitioner is a resident, show­
ing that the applicant has not been con­
victed of a felony or misdemeanor other
than a traffic violation under the laws of
the tribe or the State of North Carolina at
any time prior to the conviction for the
offense in question or during the period of
probation following the decision to defer
further proceedings on the offense in ques­
tion.

The judge to whom the petition is presented is
authorized to call upon a probation officer for any
additional investigation or verification of the
petitioner's conduct during the probationary pe­
riod deemed desirable.

If the court determines, after hearing, that such
person was dismissed and the proceedings against
him discharged and that he was not over 21 years
ofage at the time ofthe offense, it shall enter such
order. The effect of such order shall be to restore
such person in the contemplation ofthe law to the
status he occupied before such arrest or indict­
ment or information. No person as to whom such
order was entered shall be held thereafter under
any provision of any law to be guilty of perjury or
otherwise giving a false statement by reason of
his failures to recite or acknowledge such arrest,
or indictment or information, or trial in response
to any inquiry made of him for any purpose..

The court shall also order that said conviction and
the records relating thereto be expunged from the
records of the court, and direct all law-enforce­
ment agencies bearing records of the same to
expunge their records of the conviction. The clerk
shall forward a certified copy of the order to the
sheriff, chiefofpolice or other arresting agency, as
appropriate, and the sheriff, chief of police or
other arresting agency, as appropriate, shall for-

ward such order to the State Bureau of Investi­
gation with a form supplied by the State Bureau
of Investigation. The State Bureau of Investiga­
tion shall forward the court order in like manner
to the Federal Bureau of Investigation.

(d) The clerk of court shall maintain a confi­
dential file containing the names ofpersons granted
conditional discharges. The information con­
tained in the file shall be disclosed only to Judges
of the Cherokee Court for the purpose of ascer­
taining whether any person charged with an
offense under this Article has been previously
granted a conditional discharge.

(e) Whenever any person is charged with vio­
lation of 14-95.5, upon dismissal by the State of
the charges against him upon a finding of not
guilty or other adjudication of innocence, such
person may apply to the court for an order to
expunge from all official records all recordation
relating to his arrest, indictment or information,
or trial. If the court determines, after hearing
that such person was not over 21 years of age at
the time any of the proceedings against him
occurred, it shall enter such order. No person as to
whom such order has been entered shall be held
thereafter under any provision of any law to be
guilty of perjury or otherwise giving a false state­
ment by reason ofhis failures to recite or acknowl­
edge such arrest, or indictment or information, or
trial in response to any inquiry made of him for
any purpose.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.36. Conditional discharge for first
offense after completion of
treatment.

Upon the first conviction only of any offense
under this article under which the person would
be subject to class C or D penalty, except for a
conviction under 14-95.6(c) or 14-95.7(d), the court
may place defendant on probation under this
section for an offense under this Article. The
probation, if imposed, shall be for not less than
one year and shall contain a minimum condition
that the defendant who was found guilty or pleads
guilty pay all fines required under Section 14-96.1
and complete a substance abuse assessment by
the Analenisgi program of the Tribe and follow all

SUpp. No.8 14:62.12



CRIMINAL LAW § 14-961

recommendations, including enrollment in and
successful completion, within 150 days ofthe date
ofthe imposition ofsaid probation, the program of
drug treatment at a program approved by the
Analenisgi program of the Tribe. If no recommen­
dation for treatment is made, the defendant must
provide proof of completion of all recommenda­
tions within 150 days of the date of imposition of
said treatment.

For the purposes of determining whether the
conviction is a first conviction or whether a person
has already had discharge and dismissal, no prior
offense occurring more than seven years before
the date of the current offense shall be consid­
ered. In addition, convictions for violations of this
article, Cherokee Code Section 14-25.2, or North
Carolina General Statutes 90-95(a)(1) or 90­
95(a)(2) or 90-95(a)(3), or 90-113.10, or 90-113.11,
or 90-113.12, or 90-113.21 shall be considered
previous convictions.

Failure to successfully complete the recommen­
dations including an approved program of drug
treatment shall constitute grounds to revoke pro­
bation and deny application for expunction of all
recordation of defendant's arrest, indictment, or
information, trial, finding of guilty, and dismissal
and discharge pursuant to this section. For pur­
poses of this subsection, the phrase "Failure to
successfully complete the recommendations in­
cluding an approved program of drug treatment"
includes failure to attend scheduled classes with­
out a valid excuse, failure to complete the course
within 150 days of imposition of probation, willful
failure to pay the required fee for the treatment,
or any other manner in which the person fails to
complete the treatment successfully. Analenisgi
shall report any failure of a person to complete
successfully the program of instruction to the
court which imposed probation. Upon receipt of
the Analenisgi's report that the person failed to
complete the program successfully, the Court shall
revoke probation and/or deny application for ex­
punction of all recordation of defendant's arrest
indictment, or information, trial, finding ofguilt;'
and dismissal and discharge pursuant to this
section. A person may obtain a hearing before the
court of original jurisdiction prior to revocation of
probation or denial of application for expunction.
(Ord. No. 589, Art. II, 2-8-2007)

Sec. 14-95.37. Transfer to Wellness Court.

Upon the conviction of any offense under this
article under which the person would be subject to
Class C or D penalty, except for a conviction under
14-95.6(c) or 14-95.7(d), the court may transfer
the case to Wellness Court pursuant to the provi­
sions ofChapter 7C. Upon unsuccessful discharge
from the Wellness Court program, the person
must complete any sentence imposed by the court
notwithstanding any term of imprisonment im~
posed by the Wellness Court. Payment ofrequired
fines shall be stayed until discharge from the
Wellness Court.
(Ord. No. 589, Art. II, 2-8-2007)

ARTICLE~ ENHANCED PENALTIES

Sec. 14-96.1. Additional fine for crimes in­
volving alcohol and controlled
substances.

(a) The fine described in this section shall be
imposed in addition to any other penalties im­
posed under this chapter, within the limits pro­
vided by federal law.

(b) If an adult person is convicted of violating
any provision of this chapter, the Cherokee Court
shall make an express finding in the record as to
whether the violation involved the use, posses­
sion, sale, distribution or manufacture of alcohol
or a controlled substance. If the court answers
this question affirmatively, then it shall impose
on the defendant a mandatory additional fine of
$1,000.00 which shall be collected by the Court
and paid to the Budget and Finance Office and
appropriated for use by the Cherokee Police De­
partment. Fines paid under this section shall be
appropriated 50 percent to the drug abuse resis­
tance education (D.A.R.E.) program in the Cher­
okee Central School system and a parent curric­
ulum that coincides with the D.A.R.E. program,
and 50 percent to the Community Watch Pro­
gram. The Budget and Finance Office shall place
the appropriated amounts in two separate line
items in the Cherokee Police Department's bud­
get.

(c) Fines paid under this section and appropri­
ated to the Community Watch Program shall be
used by the Cherokee Police Department to fund
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that program and for the benefit of Community
Watch Committees as may be established in each
Tribal community. The Department's expendi­
tures for the Community Watch Program shall be
made in consultation with the Department's Com­
munity Watch designee, who shall oversee the
Community Watch Programs on the Cherokee
Indian Reservation.

(d) In this section, "convicted" means a person
entered a guilty plea or a plea of nolo contendere,
a jury returned a verdict of guilty, or the court
entered a finding ofguilt, regardless ofthe form of
judgment or sentence. Ifa person is convicted and
granted a Prayer for Judgment Continuance (PJC)
this additional fine still must be paid.
(Ord. No. 408, 9-26-2002; Ord. No. 351,9-13-2004;
Ord. No. 620, 2-23-2005; Ord. No. 589, Art. II,
2-8-2007)

Sees. 14-97-14-99. Reserved.

ARTICLE XVI. FORFEITURES

See. 14·100. Forfeitures.

(a) The following shall be subject to forfeiture:

(1) All controlled substances which have been
manufactured, distributed, dispensed, or
acquired in violation of the provisions of
this Article.

(2) All money, raw material, products, and
equipment of any kind which are ac­
quired, used or intended for use, in sell­
ing, purchasing, manufacturing, compound­
ing, processing, delivering, importing, or
exporting a controlled substance in viola­
tion of the provisions of this Article.

(3) All property which is used, or intended for
use, as a container for property described
in paragraphs (1) and (2).

(4) All personal property which is used in the
violation of an exclusion resolution or
order.

(5) All conveyances, including vehicles, ves­
sels, or aircraft, which are used or in-
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tended for use to unlawfully conceal, con­
vey, or transport, or in any manner to
facilitate the unlawful concealment, con­
veyance, or transportation of property de­
scribed in paragraphs (1) through (3) or
used in violation of paragraph (4), except
that:

a" No conveyance used by any person
as a common carrier in the transac­
tion of business as a common carrier
shall be forfeited under the provi­
sions of this Article unless it shall
appear that the owner or other per­
son in charge of such conveyance
was a consenting party or privy to a
violation of this Article;

b. No conveyance shall be forfeited un­
der the provisions of this section by
reason of any act or omission, com­
mitted or omitted while such convey­
ance was unlawfully in the posses­
sion ofa person other than the owner
in violation of the criminal laws of
the Tribe, of the United States, or of
any State;

c. A forfeiture of conveyance encum­
bered by a bona fide security interest
is subject to the interest of the se­
cured party who had no knowledge
of or had not consented to the act or
omission"

(6) All books, records, and research, includ­
ing formulas, microfilm, tapes, and data
which are used, or intended for use, in
violation of this Article.

(b) Any property subject to forfeiture under
this Article may be seized by any law-enforcement
officer upon process issued by any judge of the
Cherokee Tribal Court except that seizure with­
out such process may be made when:

(1) The seizure is incident to an arrest or a
search under a search warrant.

(2) The property subject to seizure has been
the subject of a prior judgment in favor of
the Tribe in a criminal injunction or for­
feiture proceeding under this Article.

(c) Property taken or detained under this sec­
tion shall not be repleviable, but shall be deemed
to be in custody of the Cherokee Police Depart­
ment, which may;

(1) Place the property under seal; or,

(2) Remove the property to a place desig­
nated by it; or,

(3) Request that the Tribal prosecutor take
custody of the property and remove it to
an appropriate location for disposition in
accordance with law.

Any property seized by a law enforcement officer
shall be held in safekeeping as provided in this
subsection until an order ofdisposition is properly
entered by the judge.

(d) Whenever property is forfeited under this
Article, the Cherokee Police Department may:

(1) Retain the property for official use; or,

(2) Transfer the property to another Tribal
program for official use; or,

(3) Sell any forfeited property which is not
required to be destroyed by law and which
is not harmful to the public, provided that
the proceeds be disposed offor payment of
all proper expenses of the proceedings for
forfeiture and sale including expense of
seizure, maintenance of custody, advertis­
ing, and court costs; or,

(4) Upon determination by the Chief of the
Cherokee Police Department that a vehi­
cle, vessel or aircraft transferred pursu­
ant to the provisions ofthis Article is of no
further use to the Department for use in
official investigations, such vehicle, vessel
or aircraft may be sold as surplus prop­
erty in the same manner as other vehicles
owned by the Department and the pro­
ceeds from such sale after deducting the
cost of sale shall be paid to the Depart­
ment; provided, that any vehicle trans­
ferred to any law-enforcement agency un­
der the provisions of this Article which
has been modified to increase speed shall
be used in the performance of official
duties only and not for resale, transfer or
disposition other than as junk.
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(e) All controlled substances prohibited under
Tribal law that are possessed, transferred, sold,
or offered for sale in violation of Tribal law shall
be deemed contraband and seized and summarily
forfeited to the Tribe. All such substances which
are seized or come into the possession ofthe Tribe,
the owners ofwhich are unknown, shall be deemed
contraband and summarily forfeited to the Tribe
according to the rules and regulations of the
Cherokee Police Department.

(f) All species of plants from which controlled
substances prohibited by Tribal law may be de­
rived, which have been planted or cultivated in
violation of Tribal law, or of which the owners or
cultivators are unknown, or which are wild growths,
may be seized and summarily forfeited to the
Tribe.

(g) The failure, upon demand by the Tribal
prosecutor, or his duly authorized agent, of the
person in occupancy or in control of land or
premises upon which such species of plants are
growing or being stored, to produce an appropri­
ate registration or licensing for the plants, or
proofthat he is the holder of such a registration or
license, shall constitute authority for the seizure
and forfeiture.
(Ord. No. 621, 2-23-2005)

Sec. 14-100.1. Remission or mitigation offor­
feitures; possession pending
trial.

(a) Whenever, in any proceeding in court for a
forfeiture under Section 14-100 of any conveyance
seized for a violation ofthis Article, the Cherokee
Tribal Court shall have exclusive jurisdiction to
continue, remit or mitigate the forfeiture ..

(b) In any such proceeding the court shall not
allow the claim of any claimant for remission or
mitigation unless and until he proves:

(1) That he has an interest in such convey­
ance, as owner or otherwise, which he
acquired in good faith;

(2) That he had no knowledge, or reason to
believe, that it was being or would be used
in the violation of laws of this State relat­
ing to controlled substances;

(3) That his interest is in an amount in
excess or equal to the fair market value of
such conveyance.

(c) If the court, in its discretion, allows the
remission or mitigation, the conveyance shall be
returned to the claimant; and if there are joint
requests of any two or more claimants, whose
claims are allowed, the court shall order the
return of the conveyance to the joint requesting
claimant who has the prior lien or if no lien, the
prior claim. The return shall be made only upon
payment of all expenses incident to the seizure
and forfeiture incurred.. In all other cases the
court shall order disposition of such conveyance
as provided in Sec. 14-100, and after satisfaction
of the expenses of the sale, and such claims as
may be approved by the court, the funds shall be
paid to the court or proper officer authorized to
receive fines and forfeitures for the Tribe.

(d) If the court should determine that the
conveyance should be held for purposes of evi­
dence, then it may order the vehicle to be held
until the case is heard and the need to hold the
vehicle for evidence has ended.
(Ord. No .. 621, 2-23-2005)
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