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 Article VII, Section 3 of the Constitution of the Coquille 
Indian Tribe (�Tribe�) authorizes the Chief Judge of the Coquille 
Indian Tribal Court (�Court�), in consultation with the Tribal 
Council of the Tribe, to �promulgate rules of pleading, practice 
and procedure applicable to Tribal Court proceedings�.  The 
following rules are adopted to govern civil proceedings in the 
Court. 
 
 
620.010 General 
 
1. Citation of Rules; Scope and Application of Procedural 
Rules.   
 
 (a) These rules may be referred to as CRCP and may be 
cited, for example, by citation of 620.120, Section 13, 
Subsection (a), Paragraph (1), as 620.120.13(a)(1). 
 
 (b) These rules shall govern all civil proceedings or 
actions filed in the Court, except where a different procedure is 
specified by ordinance or regulation approved by the Tribal 
Council, or by supplemental rule promulgated by the Chief Judge. 
 
 (c) These rules shall be construed to secure the just, 
speedy and inexpensive determination of every case.  The rules, 
and amendments thereto, shall apply to all actions pending at the 
time of or filed after their effective date except where their 
application to a pending case would not be feasible or would work 
an injustice, in which event the former procedure applies.  Non-
compliance with a rule shall defeat an action in whole or in part 
only in the event that the non-compliance shall be shown to have 
substantially prejudiced the challenging party. 
 
2. Law Applicable in Civil Actions.  
 
 (a) In all civil cases, the Court shall apply the 
Constitution and the written laws and ordinances of the Tribe, 
decisions of this Court which have been certified for publication 
by the Chief Judge, and applicable laws of the United States. 
 
 (b) Where necessary, the Court may apply the laws of 
traditional customs as are generally accepted by the Tribe.  
Where there is doubt as to generally accepted custom or 
traditional law, the Court may consider the testimony of 
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impartial Tribal members who are familiar with the relevant 
customs or traditional law. 
 
 (c) Except as provided elsewhere, the laws of any other 
Indian tribe and of any state may be used for guidance, but are 
not binding upon the Tribal Court. 
 
 
620.100 Court and Clerk 
 
1. Court Hours. 
  
 The Court shall be open for the purpose of filing any 
pleading or other proper papers and for the conduct of other 
Court business on such days and at such times as shall be 
established by the Chief Judge of the Court. 
 
2. Judicial Power. 
 
 (a) The judicial power of the Court with respect to any 
civil action shall be exercised by the Chief Judge and such 
Associate Judges which have appointed by the Tribal Council and 
which have been assigned by the Chief Judge to hear a case before 
the Court.  The Judge shall preside over assigned cases and shall 
schedule necessary hearings and trials, in consultation with the 
Clerk of the Court (�Clerk�), and shall perform all other 
necessary judicial functions. 
 
 (b) No person shall attempt to influence a decision of the 
Court outside of the regular court proceedings.  Persons who 
engage in such attempts shall be subject to the contempt power of 
the Court. 
 
3. Assignment of Cases. 
 
 (a) After the complaint has been filed, the Chief Judge and 
the Clerk shall assign the case to a Judge.   
 
 (b) At the time an action is filed, the party or attorney 
filing the action shall file with the Court and serve on all 
parties to the action a �Notice of Related Cases�.  The Notice 
shall state whether any pending action and the action being 
filed: 
 

(1) Arise from the same or substantially identical 
transactions, happenings or events; 
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(2) Call for a determination of the same or 
substantially identical questions; or 

(3) For some other reason involve substantial 
duplication of labor if heard by a different Judge. 

 
4. Trials and Hearings. 
 
 Except as provided elsewhere, all trials and hearings shall 
be conducted in open court and shall be recorded.  Other acts or 
proceedings may be done or conducted by a Judge informally. 
 
5. Clerk’s Office. 
 
 All papers presented for filing with the Court shall be 
filed with the Clerk.  The Clerk shall file and impress the 
Clerk’s official seal upon all papers presented for filing upon 
payment of the appropriate fee.  All pleadings presented for 
filing with the Court that do not conform to these rules shall be 
returned by the Clerk to the party requesting the filing, 
bringing the non-compliance to his/her attention.  All files of 
the Court shall remain in the custody of the Clerk.  The Clerk 
shall, upon the payment of all appropriate fees, provide endorsed 
or certified copies of all pleadings filed with the Court to any 
party requesting the same. 
 
6. Fee Schedule. 
 
 Fees payable to the Court are payable in advance.  All 
checks are to be made payable to the �Clerk of the Coquille 
Indian Tribal Court�.  Fees shall be established by resolution of 
the Tribal Council for the Tribe for such things as: 
 
 (a) Admission to practice and issuance of a certificate 
thereof; 
 
 (b) Certificate of Good Standing; 
 
 (c) Filing of Complaint; 
 
 (d) Filing of responsive motion or answer; 
 
 (e) Certifying any document or paper; 
 
 (f) Reproducing any record, entry or other paper; 
 
 (g) Filing a notice of appeal; and  
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 (h) Such other fees authorized by the Tribal Council, 
except that no fee is to be charged to the Tribe. 
 
7. Scheduling Courtrooms. 
 
 The Clerk shall be responsible for scheduling the use of 
courtrooms and shall be responsible for all arrangements for 
courtrooms and other facilities for the Court’s business. 
 
8. Case Management. 
 
 (a) Individual case management shall be the responsibility 
of the Chief Judge or the Judge to whom the case is assigned.  
The Judge shall manage assigned cases so as to provide for the 
just and prompt dispatch of business.   

 
(b) Scheduling.   
 
 (1) All conferences, oral argument, trials, and other 
appearances shall be scheduled by the Judge.  In an 
emergency, the Judge may schedule conferences by such 
informal directions as may be appropriate. 
 

(2) The Judge may establish times not inconsistent 
with these rules at intervals sufficiently frequent for the 
dispatch of business. 

 
9. Books and Records Kept by the Clerk. 
 
 The Clerk shall keep a book known as a "docket" in such form 
and style as the Chief Judge shall determine and shall enter 
therein each action to which these rules are made applicable.  
Actions shall be assigned consecutive file numbers.  The file 
number of each action shall be noted on the folio of the docket 
whereon the first entry of the action is made.  All papers filed 
with the Clerk, all process issued and returns made thereon, all 
appearances, orders, and judgments shall be entered 
chronologically in the docket on the folio assigned to the action 
and shall be marked with its file number.  The entries shall be 
brief but shall show the nature of each paper or writ issued and 
the substance of each order or judgment of the returns showing 
execution for process.  The entry of an order or judgment shall 
show the date the entry is made.  The Clerk shall also keep, in 
such form and manner as the Chief Judge and Clerk shall 
determine, a correct copy of every order, and judgment, whether 
appealable or not, issued or entered by the Court.  The Clerk 
shall also keep such other books and records as the Chief Judge 
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and the Clerk shall determine is necessary for the orderly 
operation of the Court, including such records as deposits and 
accounts of fees, fines and other sums collected and deposited by 
the Clerk.  The Clerk, as authorized by the Chief Judge, will 
arrange for recording services for all trial proceedings, and any 
other proceedings that require a verbatim transcript, held by the 
Court.  The parties may obtain copies of recordings or of 
transcripts of the recordings from the Court at prices fixed by 
the Court. 
 
 
620.110 DOCUMENTS 
 
1. Form, Size and Duplication of Documents. 
 
 (a) Form of Documents.  The form of all documents, 
including pleadings and motions, except where a different 
procedure is specified by statute or rule shall comply with the 
requirements set out in parts B through P below: 
 
 (b) Definitions. 
 

(1)  Document, as used in this rule, means every paper 
filed in any type of proceeding. 

 
(2)  Printed document means documents wholly or 

partially printed.  With legal turns means documents printed 
on both sides so that, when the first side of the printed 
page is turned, the beginning of the second side will appear 
on the reverse side of the end of the first side. 

 
 (c) Size of Documents.  All documents, except exhibits and 
wills, must be prepared on letter-size (8 ‰ X 11 inches) paper 
with at least a one-inch top margin, except that smaller size 
paper may be used for commitments, uniform citations and 
complaints and other documents otherwise designated by the Court. 
 
 (d) Documents Must Be Printed or Typed.  All documents must 
be printed or typed, except that blanks in preprinted forms may 
be completed in handwriting and notations by the clerk or Judge 
may be in handwriting. 
 
 (e) Spacing, Paging and Numbered Lines.   
 

(1)  All pleadings, motions and requested instructions 
must be double-spaced, prepared on one side only and on 
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paper with numbered lines; formal matters such as proof of 
service may be on the back side with legal turn. 

 
(2)  All other documents may be single-spaced and the 

lines need not be numbered.  Preprinted forms may be 
prepared on both sides with legal turns. 

 
(3)  On the first page of each pleading or similar 

document, not less than two inches or more than four inches 
from the top of the page shall be left blank. 

 
 (f) Backing Sheets.  The use of backing sheets is 
discouraged.  If used, they must be 81/2 X 11 inches, no heavier 
than 16-pound weight and not folded over at the top. 
 
 (g) Signature.  The name of the party or attorney signing 
any pleading or motion must be typed or printed immediately below 
the signature. 
 
 (h) Attorney or Litigant Information.  All documents must 
include the author’s name, address, telephone number, if any, 
and, if prepared by an attorney, the name and the Bar number of 
the author and the trial attorney assigned to try the case.  Any 
document not bearing the name and Bar number of an attorney as 
the author or preparer of the document must bear or be 
accompanied by a certificate in substantially the following form: 
 
 Certificate of Document Preparation.  You are required to 
truthfully complete this certificate regarding the document you 
are filing with the Court.  Check all boxes and complete all 
blanks that apply: 
 
 [  ]  I selected this document for myself, and I completed 
it without paid assistance. 
 [  ]  I paid or will pay money to ________________ for 
assistance in preparing this form/document. 
    ___________________________________________ 
 (Signature) 
 
 
 (i) Distinct Paragraphs.  All paragraphs in a pleading or 
motion must be numbered consecutively in the center of the page 
with Arabic numerals, beginning with the first paragraph of the 
document and continuing through the last.  Subdivisions within a 
paragraph must be designated by lower case letters, enclosed in 
parentheses, placed at the left margin of each subdivision. 
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 (j) Exhibits.   
 

(1)  When an exhibit is appended to a filed document, 
each page of the exhibit must be identified by the word 
"Exhibit" or "Ex" to appear at the bottom right-hand side of 
the exhibit, followed by an Arabic numeral identifying the 
exhibit.  Each page number of the exhibit must appear in 
Arabic numerals immediately below the exhibit number; 

 
 e.g.:  �Exhibit 2 
         Page 10� 
 

 (2)  Exhibits appended to a pleading may be 
incorporated by reference in a later pleading. 

 
 (k) Information at Bottom of Each Page.  The name of the 
document, and the page number expressed in Arabic numerals, must 
appear at the bottom left-hand side of each of each document. 
 
 (l) Document Title.   
 

(1)  The title of each document filed with the court 
must include an identification of the filing party, such as 
�Plaintiff� or �Defendant�.  When there are multiple parties 
on a side, the party submitting the document must be 
suitably identified, such as �Plaintiff Smith� or �Defendant 
Jones�. 

 
(2)  In the title of each complaint or, petition and at 

the beginning of each claim for relief, in the body of the 
pleading, there must be indicated the type of claim such as 
"personal injury", "breach of contract", "specific 
performance" or "custody".  The Court case number must 
appear in the caption of every document.  Every motion must 
show in the title the name of the pleading against which it 
is directed. 

 
 m. Orders, Judgments or Writs. 
 

(1) The Judge’s signature portion of any order, 
judgment or writ prepared for the Court must appear on a 
page containing at least two lines of the text.  Orders, 
judgments or writs embodying the ruling of a particular 
Judge must have the name of the Judge typed, stamped or 
printed under the signature line. 
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(2) If the order, judgment or writ is prepared by a 
party, the name and identity of the party submitting the 
order must appear therein, preceded by the words �submitted 
by�. 

 
(3) Motions and orders submitted as a single document 

must contain a double solid line across the page separating 
the motion portion of the document from the order portion.  
The caption of the document must be labeled "Motion xxxxxxxx 
and Order" in the upper right-hand corner of the document.  
The full description of the motion must be included in the 
title.  The order portion must be clearly labeled "Order" in 
the upper left-hand corner of the order portion of the 
document.  A 2-inch by 2-inch space must be provided below 
the double solid line in the upper right-hand corner of the 
order portion for the file/date stamp of the order.  The 
order portions must be written as clearly and simply as 
possible.  Where appropriate, the order must consist of only 
two check boxes as follows:  one for allowed, the other for 
denied.  Where such check boxes are used in the order 
portion, they must be placed above the standard date and 
signature lines. 

 
     Commentary 
 
  Subsection (b) of Section 620.110.1 requires that the 
information include the author’s name (signature not required), 
followed by an identification of party being represented, 
plaintiff or defendant. 
 
   Example: Submitted by: 
     A. B. Smith  
     Attorney for Plaintiff (or Defendant) 
 
  An exception to this style would be in cases where 
there is more than one plaintiff or one defendant.  In those 
situations, the author representing one defendant or plaintiff, 
but not all, should include the last name (full name when 
necessary for proper identification) after the designation of 
plaintiff or defendant. 
 
   Example: Submitted by: 
     A. B. Smith  
     Attorney for Plaintiff Clarke 
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 (n) Citation of Cases.  In all matters submitted to the 
Court, cases must be cited by  conventional, proper reference to 
the appropriate Court.  For example, reference to the Oregon 
Reports:  Blank v. Blank, _______Or _________(year) or as State 
v. Blank,  ________ Or App  ________(year).  Parallel citations 
may be added. 
 
 (o) Notice of Address or Telephone Number Change.  An 
attorney or unrepresented party whose address or telephone number 
changes must immediately mail or deliver notification of such 
changes to the trial court administrator and all other parties. 
 
 (p) Application to Court Forms.  Forms created by the Court 
are not required to comply with the provisions of CRCP 12 where 
the Court determines variation from those provisions will promote 
administrative convenience for court or parties.  Such forms and 
exact copies of such forms may properly be used and submitted to 
the Court. 
 
 
620.120 ACTIONS AND PLEADINGS 
 
1. Commencement of Action. 
 
 A civil action in the Court shall be commenced by filing a 
complaint with the Clerk of the Court.  
 
2. Process.  
 
 (a) Summons Issuance.  Upon the filing of the complaint the 
Clerk shall forthwith issue summonses to the plaintiff or its 
attorney, who shall be responsible for service of the summons and 
complaint upon each defendant as provided in these rules. 
  
 (b) Form of Summons.  The summons shall contain the name of 
the Court, the names of the parties, and shall be signed by the 
Clerk.  The summons shall direct the defendant or defendants to 
appear and defend within the time provided for in these rules and 
shall notify defendant(s) that if the defendant(s) fails to 
appear timely the other side will win automatically. 
 
 (c) Service.  The summons and complaint shall be served by 
any person 18 years of age or older and not a party to the suit.  
The summons and complaint shall be served together.  Service 
shall be made by delivering true copies of the summons and 
complaint to the defendant personally or by leaving copies 
thereof at the individual�s dwelling house or usual place of 
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residency with a person 14 years of age or older residing therein 
or by delivering a copy of the summons and of the complaint to an 
agent authorized by appointment or by law to receive service of 
process.  If service must be made off of tribal land, and service 
cannot be accomplished as provided for herein, service shall be 
made in accordance with the laws of the tribe or the state within 
whose jurisdiction the defendant is to be served. 
 
 (d) Proof of Service.  Whenever any pleading or other paper 
presented for filing is required or permitted by any rule to be 
served upon any party or person, it shall bear or have attached 
to it either an acknowledgment of service by the person served, 
or proof of service and the names of the persons served, 
certified by the person who made service.  The proof of service 
shall also contain the day and manner of service, and the method 
of service employed.  Every pleading subsequent to the original 
complaint and answer, unless the Court orders otherwise, shall be 
served by first class mail upon each party by mailing it to the 
attorney of record or party at the attorney’s or party’s last 
known address. 
 
 (e) Time for Response.  The defendant shall appear and 
defend within thirty (30) days from the date of service.  Appear 
and defend means to file an answer (CRCP 620.120.11) or a motion 
(CRCP 620.120.12) 
 
3. Time. 

 (a) Computation.  In computing any period of time 
prescribed or allowed by these rules, by order of Court, or by 
any applicable law, the day of the act, event, or default from 
which the designated period of time begins to run shall not be 
included.  The last day of the period so computed shall be 
included, unless it is a Saturday or a legal holiday, including 
Sunday, in which event the period runs until the end of the next 
day which is not a Saturday or a legal holiday.  If the period so 
computed relates to serving a public officer or filing a document 
at a public office, and if the last day falls on a day when that 
particular office is closed before the end of or for all of the 
normal work day, the last day shall be excluded in computing the 
period of time within which service is to be made or the document 
is to be filed, in which event the period runs until the close of 
office hours on the next day the office is open for business.  
When the period of time prescribed or allowed (without regard to 
section (c) of this rule) is less than seven days, intermediate 
Saturdays and legal holidays, including Sundays, shall be 
excluded in the computation.   
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 As used in this rule, "legal holiday" means paid legal 
holiday for Tribal employees, as set forth in the personnel 
ordinance of the Tribe. 
 
 (b) Unaffected by Expiration of Term.  The period of time 
provided for the doing of any act or the taking of any proceeding 
is not affected or limited by the continued existence or 
expiration of a term of Court.  The continued existence or 
expiration of a term of Court in no way affects the power of the 
Court to do any act or take any proceeding in any civil action 
which is pending before it. 
 
 (c) Additional Time After Service by Mail.  Except for 
service of summons, whenever a party has the right or is required 
to do some act or take some proceedings within a prescribed 
period after the service of a notice or other paper upon such 
party and the notice or paper is served by mail, 3 days shall be 
added to the prescribed period. 
 
4. Pleadings Liberally Construed; Disregard of Error. 
 
 (a) Liberal Construction.  All pleadings shall be liberally 
construed with a view of substantial justice between the parties. 
 
 (b) Disregard of Error or Defect Not Affecting Substantial 
Right.  The Court shall, in every stage of an action, disregard 
any error or defect in the pleadings or proceedings which does 
not affect the substantial rights of the adverse party. 
 
5. Kinds of Pleadings Allowed; Former Pleadings Abolished. 
 
 (a) Pleadings.  The pleadings are the written statements by 
the parties of the facts constituting their respective claims and 
defenses. 
 
 (b) Pleadings Allowed.  There shall be a complaint and an 
answer.  An answer may include a counterclaim against a 
plaintiff, and a cross-claim against a defendant.  There shall be 
an answer to a cross-claim.  There shall be a reply to a 
counterclaim denominated as such and a reply to assert any 
affirmative allegations in avoidance of any defenses asserted in 
an answer.  There shall be no other pleading unless the Court 
orders otherwise. 
 
 (c) Pleadings Abolished.  Demurrers and pleas shall not be 
used. 
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6. Motions. 
 
 (a) Motions;  In Writing;  Grounds.  An application for an 
order is a motion. Every motion, unless made during trial, shall 
be in writing, shall state with particularity the grounds 
therefor, and shall set forth the relief or order sought. 
 
 (b) Form.  The rules applicable to captions, signing, and 
other matters of form of pleadings, including 620.120.9, apply to 
all motions and other papers provided for by these rules. 
 
7. Time for Filing Pleadings or Motions. 
 
 (a) Time for Filing Motions and Pleadings.  A motion or 
answer to the complaint and the reply to a counterclaim or answer 
to a cross-claim shall be filed with the clerk by the time 
required by 620.120.2(e) to appear and defend.  Any other motion 
or responsive pleading shall be filed not later than 10 days 
after service of the pleading moved against or to which the 
responsive pleading is directed. 
 
 (b) Pleading After Motion. 
 
  (1) If the Court denies a motion, any responsive 

pleading required shall be filed within 10 days after 
service of the order, unless the order otherwise directs. 

 
  (2) If the Court grants a motion and an amended 

pleading is allowed or required, such pleading shall be 
filed within 10 days after service of the order, unless the 
order otherwise directs. 

 
 (c) Responding to Amended Pleading.  A party shall respond 
to an amended pleading within the time remaining for response to 
the original pleading or within 10 days after service of the 
amended pleading, whichever period may be the longer, unless the 
Court otherwise directs. 
 
 (d) Enlarging Time to Plead or Do Other Act.  The Court 
may, in its discretion, and upon such terms as may be just, allow 
an answer or reply to be made, or allow any other pleading or 
motion after the time limited by the procedural rules, or by an 
order enlarge such time. 
 
8. Form of Pleadings. 
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 (a) Captions;  Names of Parties.  Every pleading shall 
contain a caption setting forth the name of the Court, the title 
of the action, the register number of the cause, and a 
designation in accordance with 620.120.5(b).  In the complaint 
the title of the action shall include the names of all the 
parties, but in other pleadings it is sufficient to state the 
name of the first party on each side with an appropriate 
indication of other parties. 
 
 (b) Concise and Direct Statement;  Paragraphs;  Separate 
Statement of Claims or Defenses.  Every pleading shall consist of 
plain and concise statements in paragraphs consecutively numbered 
throughout the pleading with Arabic numerals, the contents of 
which shall be limited as far as practicable to a statement of a 
single set of circumstances, and a paragraph may be referred to 
by number in all succeeding pleadings.  Each separate claim or 
defense shall be separately stated.  Within each claim 
alternative theories of recovery shall be identified as separate 
counts. 
 
 (c) Consistency in Pleading Alternative Statements.  
Inconsistent claims or defenses are not objectionable, and when a 
party is in doubt as to which of two or more statements of fact 
is true, the party may allege them in the alternative.  A party 
may also state as many separate claims or defenses as the party 
has, regardless of consistency and whether based upon legal or 
equitable grounds or upon both.  All statements shall be made 
subject to the obligation set forth in 620.120.9. 
 
 (d) Adoption by Reference.  Statements in a pleading may be 
adopted by reference in a different part of the same pleading. 
 
9. Signing of Pleadings, Motions and Other Papers; Sanctions. 
 
 (a) Signing by Party or Attorney;  Certificate.  Every 
pleading, motion and other paper of a party represented by an 
attorney shall be signed by at least one attorney of record who 
is an active member of the Coquille Indian Tribal Court Bar.  A 
party who is not represented by an attorney shall sign the 
pleading, motion or other paper and state the address of the 
party.  Pleadings need not be verified or accompanied by 
affidavit. 
 
 (b) Pleadings, Motions and Other Papers Not Signed.  If a 
pleading, motion or other paper is not signed, it shall be 
stricken unless it is signed promptly after the omission is 
called to the attention of the pleader or movant. 
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 (c) Certifications to Court. 
 
  (1) An attorney or party who signs, files or otherwise 

submits an argument in support of a pleading, motion or 
other paper makes the certifications to the Court identified 
in subsections (2) to (5) of this section, and further 
certifies that the certifications are based on the person’s 
reasonable knowledge, information and belief, formed after 
the making of such inquiry as is reasonable under the 
circumstances. 

 
  (2) A party or attorney certifies that the pleading, 

motion or other paper is not being presented for any 
improper purpose, such as to harass or to cause unnecessary 
delay or needless increase in the cost of litigation. 

  
  (3) An attorney certifies that the claims, defenses, 

and other legal positions taken in the pleading, motion or 
other paper are warranted by existing law or by a non-
frivolous argument for the extension, modification or 
reversal of existing law or the establishment of new law. 

 
  (4) A party or attorney certifies that the allegations 

and other factual assertions in the pleading, motion or 
other paper are supported by evidence.  Any allegation or 
other factual assertion that the party or attorney does not 
wish to certify to be supported by evidence must be 
specifically identified.  The attorney or party certifies 
that the attorney or party reasonably believes that an 
allegation or other factual assertion so identified will be 
supported by evidence after further investigation and 
discovery. 

 
  (5) The party or attorney certifies that any denials 

of factual assertion are supported by evidence.  Any denial 
of factual assertion that the party or attorney does not 
wish to certify to be supported by evidence must be 
specifically identified.  The attorney or party certifies 
that the attorney or party believes that a denial of a 
factual assertion so identified is reasonably based on a 
lack of information or belief. 

 
 (d) Sanctions. 
 
  (1) The Court may impose sanctions against a person or 

party who is found to have made a false certification under 
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section (c) of this rule, or who is found to be responsible 
for a false certification under section (c) of this rule.  A 
sanction may be imposed under this section only after notice 
and an opportunity to be heard are provided to the party or 
attorney.  A law firm is jointly liable for any sanction 
imposed against a partner, associate or employee of the 
firm, unless the Court determines that joint liability would 
be unjust under the circumstances. 

 
  (2) Sanctions may be imposed under this section upon 

motion of a party or upon the Court’s own motion.  If the 
Court seeks to impose sanctions on its own motion, the Court 
shall direct the party or attorney to appear before the 
Court and show cause why the sanctions should not be 
imposed.  The Court may not issue an order to appear and 
show cause under this subsection at any time after the 
filing of a voluntary dismissal, compromise or settlement of 
the action with respect to the party or attorney against 
whom sanctions are sought to be imposed. 

 
  (3) A motion by a party to the proceeding for 

imposition of sanctions under this section must be made 
separately from other motions and pleadings, and must 
describe with specificity the alleged false certification.  
A motion for imposition of sanctions based on a false 
certification under subsection 4 of this rule may not be 
filed until 120 days after the filing of a complaint if the 
alleged false certification is an allegation or other 
factual assertion in a complaint filed within 60 days of the 
running of the statute of limitations for a claim made in 
the complaint.  Sanctions may not be imposed against a party 
until at least 21 days after the party is served with the 
motion.  Notwithstanding any other provision of this 
section, the Court may not impose sanctions against a party 
if, within 21 days after the motion is served on the party, 
the party amends or otherwise withdraws the pleading, 
motion, paper or argument in a manner that corrects the 
false certification specified in the motion.  If the party 
does not amend or otherwise withdraw the pleading, motion, 
paper or argument but thereafter prevails on the motion, the 
Court may order the moving party to pay to the prevailing 
party reasonable attorney fees incurred by the prevailing 
party by reason of the motion for sanctions. 

 
  (4)  Sanctions under this section must be limited to 

amounts sufficient to reimburse the moving party for 
attorney fees and other expenses incurred by reason of the 
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false certification, including reasonable attorney fees and 
expenses incurred by reason of the motion for sanctions, and 
amounts sufficient to deter future false certification by 
the party or attorney and by other parties and attorneys.  
The sanction may include monetary penalties payable to the 
Court.  The sanction must include an order requiring payment 
of reasonable attorney fees and expenses incurred by the 
moving party by reason of the false certification. 

 
  (5) An order imposing sanctions under this section 

must specifically describe the false certification and the 
grounds for determining that the certification was false.  
The order must explain the grounds for the imposition of the 
specific sanction that is ordered. 

 
10. Claims for Relief. 
 
 A pleading which asserts a claim for relief, whether an 
original claim, counterclaim, or cross-claim, shall contain: 
 
 (a) A plain and concise statement of the ultimate facts 
constituting a claim for relief without unnecessary repetition. 
 
 (b) A demand of the relief which the party claims;  if 
recovery of money or damages is demanded, the amount thereof 
shall be stated;  relief in the alternative or of several 
different types may be demanded. 
 
11. Responsive Pleadings. 
 
 (a) Defenses;  Form of Denials.  A party shall state in 
short and plain terms the party’s defenses to each claim asserted 
and shall admit or deny the allegations upon which the adverse 
party relies.  If the party is without knowledge or information 
sufficient to form a belief as to the truth of an allegation, the 
party shall so state and this has the effect of a denial. Denials 
shall fairly meet the substance of the allegations denied.  When 
a pleader intends in good faith to deny only a part or a 
qualification of an allegation, the pleader shall admit so much 
of it as is true and material and shall deny only the remainder.  
Unless the pleader intends in good faith to controvert all the 
allegations of the preceding pleading, the denials may be made as 
specific denials of designated allegations or paragraphs, or the 
pleader may generally deny all the allegations except such 
designated allegations or paragraphs as the pleader expressly 
admits;  but, when the pleader does so intend to controvert all 
of the allegations of the preceding pleading, the pleader may do 



COQUILLE TRIBAL CODE 
CHAPTER 620 

COQUILLE RULES OF CIVIL PROCEDURE 
_________________________________________________________________ 
 

 
______________________________________________________________________________ 
Adoption Date:  12/20/97 17 
Amended Date: 

so by general denial of all allegations of the preceding pleading 
subject to the obligations set forth in section 620.120.9. 
 
 (b) Affirmative Defenses.  In pleading to a preceding 
pleading, a party shall set forth affirmatively accord and 
satisfaction, arbitration and award, assumption of risk, 
comparative or contributory negligence, discharge in bankruptcy, 
duress, estoppel, failure of consideration, fraud, illegality, 
injury by fellow servant, laches, license, payment, release, res 
judicata, statute of frauds, statute of limitations, 
unconstitutionality, waiver, and any other matter constituting an 
avoidance or affirmative defense.  When a party has mistakenly 
designated a defense as a counterclaim or a counterclaim as a 
defense, the Court on terms, if justice so requires, shall treat 
the pleading as if there had been a proper designation. 
 
 (c) Effect of Failure to Deny.  Allegations in a pleading 
to which a responsive pleading is required, other than those as 
to the amount of damages, are admitted when not denied in the 
responsive pleading.  Allegations in a pleading to which no 
responsive pleading is required or permitted shall be taken as 
denied or avoided. 
 
12. Defenses and Objections; How Presented; By Pleading or 
Motion; Motion for Judgment on the Pleadings. 
 
 (a) How Presented.  Every defense, in law or fact, to a 
claim for relief in any pleading, whether a complaint, 
counterclaim, or cross-claim, shall be asserted in the responsive 
pleading thereto, except that the following defenses may at the 
option of the pleader be made by motion to dismiss:  (1) lack of 
jurisdiction over the subject matter, (2) lack of jurisdiction 
over the person, (3) that there is another action pending between 
the same parties for the same cause, (4) that plaintiff has not 
the legal capacity to sue, (5) insufficiency of summons or 
process or insufficiency of service of summons or process, (6) 
that the party asserting the claim is not the real party in 
interest, (7) failure to join a party under 620.120.20, (8) 
failure to state ultimate facts sufficient to constitute a claim, 
and (9) that the pleading shows that the action has not been 
commenced within the time limited by statute.  A motion to 
dismiss making any of these defenses shall be made before 
pleading if a further pleading is permitted.  The grounds upon 
which any of the enumerated defenses are based shall be stated 
specifically and with particularity in the responsive pleading or 
motion.  No defense or objection is waived by being joined with 
one or more other defenses or objections in a responsive pleading 
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or motion.  If, on a motion to dismiss asserting defenses (1) 
through (7), the facts constituting such defenses do not appear 
on the face of the pleading and matters outside the pleading, 
including affidavits and other evidence, are presented to the 
court, all parties shall be given a reasonable opportunity to 
present evidence and affidavits, and the Court may determine the 
existence or nonexistence of the facts supporting such defense or 
may defer such determination until further discovery or until 
trial on the merits.  When a motion to dismiss has been granted, 
judgment shall be entered in favor of the moving party unless the 
Court has given leave to file an amended pleading under 
620.120.16. 
 
 (b) Motion for Judgment on the Pleadings.  After the 
pleadings are closed, but within such time as not to delay the 
trial, any party may move for judgment on the pleadings. 
 
 (c) Preliminary Hearings.  The defenses specifically 
denominated (1) through (9) in section (a) of this rule, whether 
made in a pleading or by motion, and the motion for judgment on 
the pleadings mentioned in section (b) of this rule shall be 
heard and determined before trial on application of any party, 
unless the Court orders that the hearing and determination 
thereof be deferred until the trial. 
 
 (d) Motion to Make More Definite and Certain.  Upon motion 
made by a party before responding to a pleading, or if no 
responsive pleading is permitted by these rules upon motion by a 
party within 10 days after service of the pleading, or upon the 
Court’s own initiative at any time, the Court may require the 
pleading to be made definite and certain by amendment when the 
allegations of a pleading are so indefinite or uncertain that the 
precise nature of the charge, defense, or reply is not apparent.  
If the motion is granted and the order of the Court is not obeyed 
within 10 days after service of the order or within such other 
time as the Court may fix, the Court may strike the pleading to 
which the motion was directed or make such order as it deems 
just. 
  
 (e) Motion to Strike.  Upon motion made by a party before 
responding to a pleading or, if no responsive pleading is 
permitted by these rules, upon motion made by a party within 10 
days after the service of the pleading upon such party or upon 
the court’s own initiative at any time, the Court may order 
stricken:  (1) any sham, frivolous, or irrelevant pleading or 
defense or any pleading containing more than one claim or defense 
not separately stated;  (2) any insufficient defense or any sham, 
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frivolous, irrelevant, or redundant matter inserted in a 
pleading. 
 
 (f) Consolidation of Defenses in Motion.  A party who makes 
a motion under this rule may join with it any other motions 
herein provided for and then available to the party.  If a party 
makes a motion under this rule, except a motion to dismiss for 
lack of jurisdiction over the person or insufficiency of summons 
or process or insufficiency of service of summons or process, but 
omits therefrom any defense or objection then available to the 
party which this rule permits to be raised by motion, the party 
shall not thereafter make a motion based on the defense or 
objection so omitted, except a motion as provided in subsection 
(g)(3) of this rule on any of the grounds there stated.  A party 
may make one motion to dismiss for lack of jurisdiction over the 
person or insufficiency of summons or process or insufficiency of 
service of summons or process without consolidation of defenses 
required by this section. 
 
 (g) Waiver or Preservation of Certain Defenses. 
 
  (1) A defense of lack of jurisdiction over the person, 

that there is another action pending between the same 
parties for the same cause, insufficiency of summons or 
process, or insufficiency of service of summons or process, 
is waived under either of the following circumstances:  (a) 
if the defense is omitted from a motion in the circumstances 
described in section (f) of this rule, or (b) if the defense 
is neither made by motion under this rule nor included in a 
responsive pleading.  The defenses referred to in this 
subsection shall not be raised by amendment. 

 
  (2) A defense that a plaintiff has not the legal 

capacity to sue, that the party asserting the claim is not 
the real party in interest, or that the action has not been 
commenced within the time limited by statute, is waived if 
it is neither made by motion under this rule nor included in 
a responsive pleading or an amendment thereof.  Leave of 
Court to amend a pleading to assert the defenses referred to 
in this subsection shall only be granted upon a showing by 
the party seeking to amend that such party did not know and 
reasonably could not have known of the existence of the 
defense or that other circumstances make denial of leave to 
amend unjust. 

 
  (3) A defense of failure to state ultimate facts 

constituting a claim, a defense of failure to join a party 
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indispensable under 620.120.20, and an objection of failure 
to state a legal defense to a claim or insufficiency of new 
matter in a reply to avoid a defense, may be made in any 
pleading permitted or ordered under 620.120.5(b) or by 
motion for judgment on the pleadings, or at the trial on the 
merits.  The objection or defense, if made at trial, shall 
be disposed of as provided in 620.120.14(b) in light of any 
evidence that may have been received. 

 
  (4) If it appears by motion of the parties or 

otherwise that the Court lacks jurisdiction over the subject 
matter, the Court shall dismiss the action. 

 
13. Counterclaims and Cross-claims. 
 
 (a) Counterclaims. 
 
  (1) Each defendant may set forth as many 

counterclaims, both legal and equitable, as such defendant 
may have against a plaintiff. 

  
  (2) A counterclaim may or may not diminish or defeat 

the recovery sought by the opposing party.  It may claim 
relief exceeding in amount or different in kind from that 
sought in the pleading of the opposing party. 

 
 (b) Cross-Claim Against Codefendant. 
 
  (1) In any action where two or more parties are joined 

as defendants, any defendant may in such defendant’s answer 
allege a cross-claim against any other defendant.  A 
cross-claim asserted against a codefendant must be one 
existing in favor of the defendant asserting the cross-claim 
and against another defendant, between whom a separate 
judgment might be had in the action and shall be:  (a) one 
arising out of the occurrence or transaction set forth in 
the complaint; or (b) related to any property that is the 
subject matter of the action brought by plaintiff. 

 
  (2) A cross-claim may include a claim that the 

defendant against whom it is asserted is liable, or may be 
liable, to the defendant asserting the cross-claim for all 
or part of the claim asserted by the plaintiff. 

 
  (3) An answer containing a cross-claim shall be served 

upon the parties who have appeared. 
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 (c) Joinder of Additional Parties. 
 
  (1) Persons other than those made parties to the 

original action may be made parties to a counterclaim or 
cross-claim in accordance with the provisions of 620.120.19 
and 620.120.20. 

 
  (2) In any action against a party joined under this 

section of this rule, the party joined shall be treated as a 
defendant for purposes of service of summons and time to 
answer under 620.120.2. 

 
 (d) Separate Trial.  Upon motion of any party or on the 
Court’s own initiative, the Court may order a separate trial of 
any counterclaim, cross-claim, or third party claim so alleged if 
to do so would:  (1) be more convenient;  (2) avoid prejudice;  
or (3) be more economical and expedite the matter. 
 
14. Amended and Supplemental Pleadings. 
 
 (a) Amendments.  A pleading may be amended by a party once 
as a matter of course at any time before a responsive pleading is 
served or, if the pleading is one to which no responsive pleading 
is permitted, the party may so amend it at any time within 30 
days after it is served.  Otherwise a party may amend the 
pleading only by leave of Court or by written consent of the 
adverse party; and leave shall be freely given when justice so 
requires.  Whenever an amended pleading is filed, it shall be 
served upon all parties who are not in default, but as to all 
parties who are in default or against whom a default previously 
has been entered, judgment may be rendered in accordance with the 
prayer of the original pleading served upon them;  and neither 
the amended pleading nor the process thereon need be served upon 
such parties in default unless the amended pleading asks for 
additional relief against the parties in default. 
 
 (b) Amendments to Conform to the Evidence.  When issues not 
raised by the pleadings are tried by express or implied consent 
of the parties, they shall be treated in all respects as if they 
had been raised in the pleadings.  Such amendment of the 
pleadings as may be necessary to cause them to conform to the 
evidence and to raise these issues may be made upon motion of any 
party at any time, even after judgment;  but failure so to amend 
does not affect the result of the trial of these issues.  If 
evidence is objected to at the trial on the ground that it is not 
within the issues made by the pleadings, the Court may allow the 
pleadings to be amended when the presentation of the merits of 
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the action will be subserved thereby and the objecting party 
fails to satisfy the court that the admission of such evidence 
would prejudice such party in maintaining an action or defense 
upon the merits.  The Court may grant a continuance to enable the 
objecting party to meet such evidence. 
 
 (c) Relation Back of Amendments.  Whenever the claim or 
defense asserted in the amended pleading arose out of the 
conduct, transaction, or occurrence set forth or attempted to be 
set forth in the original pleading, the amendment relates back to 
the date of the original pleading.  An amendment changing the 
party against whom a claim is asserted relates back if the 
foregoing provision is satisfied and, within the period provided 
by law for commencing the action against the party to be brought 
in by amendment, such party (1) has received such notice of the 
institution of the action that the party will not be prejudiced 
in maintaining any defense on the merits, and (2) knew or should 
have known that, but for a mistake concerning the identity of the 
proper party, the action would have been brought against the 
party brought in by amendment. 
 
 (d) How Amendment Made.  When any pleading is amended 
before trial, mere clerical errors excepted, it shall be done by 
filing a new pleading, to be called the amended pleading, or by 
interlineation, deletion, or otherwise. Such amended pleading 
shall be complete in itself, without reference to the original or 
any preceding amended one. 
 
 (e) Supplemental Pleadings.  Upon motion of a party the 
Court may, upon reasonable notice and upon such terms as are 
just, permit the party to serve a supplemental pleading setting 
forth transactions or occurrences or events which have happened 
since the date of the pleading sought to be supplemented. 
Permission may be granted even though the original pleading is 
defective in its statement of a claim for relief or defense.  If 
the Court deems it advisable that the adverse party plead to the 
supplemental pleading, it shall so order, specifying the time 
therefor. 
 
15. Joinder of Claims. 
 
 (a) Permissive Joinder.  A plaintiff may join in a 
complaint, either as independent or as alternate claims, as many 
claims, legal or equitable, as the plaintiff has against an 
opposing party. 
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 (b) Separate Statement.  The claims joined must be 
separately stated and must not require different places of trial. 
 
16. Effect of Proceeding After Motion or Amendment. 
 
 (a) Amendment or Pleading Over After Motion;  Non-waiver of 
Defenses or Objections.  When a motion to dismiss or a motion to 
strike an entire pleading or a motion for a judgment on the 
pleadings under 620.120.12 is allowed, the Court may, upon such 
terms as may be proper, allow the party to amend the pleading. In 
all cases where part of a pleading is ordered stricken, the 
pleading shall be amended in accordance with 620.120.14(d).  By 
amending a pleading pursuant to this section, the party amending 
such pleading shall not be deemed thereby to have waived the 
right to challenge the correctness of the Court’s ruling. 
 
 (b) Amendment of Pleading;  Objections to Amended Pleading 
Not Waived.  If a pleading is amended, whether pursuant to 
section (a) or (b) of 620.120.14 or section (a) of this rule or 
pursuant to other rule or statute, a party who has filed and 
received a Court’s ruling on any motion directed to the preceding 
pleading does not waive any defenses or objections asserted in 
such motion by failing to reassert them against the amended 
pleading. 
 
 (c) Denial of Motion;  Non-waiver by Filing Responsive 
Pleading.  If an objection or defense is raised by motion, and 
the motion is denied, the party filing the motion does not waive 
the objection or defense by filing a responsive pleading or by 
failing to re-assert the objection or defense in the responsive 
pleading or by otherwise proceeding with the prosecution or 
defense of the action. 
 
17. Real Party in Interest; Capacity of Partnerships and 
Associations. 
 
 (a) Real Party in Interest.  Every action shall be 
prosecuted in the name of the real party in interest.  An 
executor, administrator, guardian, conservator, bailee, trustee 
of an express trust, a party with whom or in whose name a 
contract has been made for the benefit of another, or a party 
authorized by law or ordinance statute may sue in that party’s 
own name without joining the party for whose benefit the action 
is brought.  No action shall be dismissed on the ground that it 
is not prosecuted in the name of the real party in interest until 
a reasonable time has been allowed after objection for 
ratification of commencement of the action by, or joinder or 
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substitution of, the real party in interest;  and such 
ratification, joinder, or substitution shall have the same effect 
as if the action had been commenced in the name of the real party 
in interest. 
 
 (b)  Partnerships and Associations.  Any partnership or 
other unincorporated association, whether organized for profit or 
not, may sue in any name which it has assumed and be sued in any 
name which it has assumed or by which it is known.  Any member of 
the partnership or other unincorporated association may be joined 
as a party in an action against the partnership or unincorporated 
association. 
 
18. Minor or Incapacitated Persons. 
 
 (a)  Appearance of Minor Parties by Guardian or Conservator.  
When a minor, who has a conservator of such minor’s estate or a 
guardian, is a party to any action, such minor shall appear by 
the conservator or guardian as may be appropriate or, if the 
Court so orders, by a guardian ad litem appointed by the Court.  
If the minor does not have a conservator of such minor’s estate 
or a guardian, the minor shall appear by a guardian ad litem 
appointed by the Court.  The Court shall appoint some suitable 
person to act as guardian ad litem: 
 
  (1) When the minor is plaintiff, upon application of 

the minor, if the minor is 14 years of age or older, or upon 
application of a relative or friend of the minor if the 
minor is under 14 years of age. 

 
  (2) When the minor is defendant, upon application of 

the minor, if the minor is 14 years of age or older, filed 
within the period of time specified by these rules or other 
applicable rule for appearance and answer after service of 
summons, or if the minor fails so to apply or is under 14 
years of age, upon application of any other party or of a 
relative or friend of the minor. 

 
 (b) Appearance of Incapacitated Person by Conservator or 
Guardian.  When a person who is incapacitated or financially 
incapable, who has a conservator of such person’s estate or a 
guardian, is a party to any action, the person shall appear by 
the conservator or guardian as may be appropriate or, if the 
Court so orders, by a guardian ad litem appointed by the Court in 
which the action is brought.  If the person does not have a 
conservator of such person’s estate or a guardian, the person 
shall appear by a guardian ad litem appointed by the Court.  The 
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Court shall appoint some suitable person to act as guardian ad 
litem: 
 
  (1) When the person who is incapacitated or 

financially incapable is plaintiff, upon application of a 
relative or friend of the person. 

 
  (2) When the person is defendant, upon application of 

a relative or friend of the person filed within the period 
of time specified by these rules or other rule or statute 
for appearance and answer after service of summons, or if 
the application is not so filed, upon application of any 
party other than the person. 

 
19. Joinder of Parties. 
 
 (a) Permissive Joinder as Plaintiffs or Defendants.  All 
persons may join in one action as plaintiffs if they assert any 
right to relief jointly, severally, or in the alternative in 
respect to or arising out of the same transaction, occurrence, or 
series of transactions or occurrences and if any question of law 
or fact common to all these persons will arise in the action.  
All persons may be joined in one action as defendants if there is 
asserted against them jointly, severally, or in the alternative, 
any right to relief in respect to or arising out of the same 
transaction, occurrence, or series of transactions or occurrences 
and if any question of law or fact common to all defendants will 
arise in the action.  A plaintiff or defendant need not be 
interested in obtaining or defending against all the relief 
demanded.  Judgment may be given for one or more of the 
plaintiffs according to their respective rights to relief, and 
against one or more defendants according to their respective 
liabilities. 
 
 (b) Separate Trials.  The Court may make such orders as 
will prevent a party from being embarrassed, delayed, or put to 
unnecessary expense by the inclusion of a party against whom that 
party asserts no claim and who asserts no claim against that 
party.  The Court may order separate trials or make other orders 
to prevent delay or prejudice. 
 
20. Joinder of Persons Needed for Just Adjudication. 
 
 (a) Persons to Be Joined if Feasible.  A person who is 
subject to service of process shall be joined as a party in the 
action if (1) in that person’s absence complete relief cannot be 
accorded among those already parties, or (2) that person claims 
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an interest relating to the subject of the action and is so 
situated that the disposition in that person’s absence may (a) as 
a practical matter impair or impede the person’s ability to 
protect that interest or (b) leave any of the persons already 
parties subject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations by reason of 
their claimed interest.  If such person has not been so joined, 
the Court shall order that such person be made a party.  If a 
person should join as a plaintiff but refuses to do so, such 
person shall be made a defendant, the reason being stated in the 
complaint. 
 
 (b) Determination by Court Whenever Joinder Not Feasible.  
If a person as described in subsections A(1) and (2) of this rule 
cannot be made a party, the Court shall determine whether in 
equity and good conscience the action should proceed among the 
parties before it, or should be dismissed, the absent person 
being thus regarded as indispensable.  The factors to be 
considered by the Court include:  first, to what extent a 
judgment rendered in the person’s absence might be prejudicial to 
the person or those already parties;  second, the extent to 
which, by protective provisions in the judgment, by the shaping 
of relief, or other measures, the prejudice can be lessened or 
avoided;  third, whether a judgment rendered in the person’s 
absence will be adequate;  fourth, whether the plaintiff will 
have an adequate remedy if the action is dismissed for 
nonjoinder. 
 
21. Misjoinder and Nonjoinder of Parties. 
 
 Misjoinder and Nonjoinder of Parties.  Misjoinder of parties 
is not ground for dismissal of an action.  Parties may be dropped 
or added by order of the Court on motion of any party or of its 
own initiative at any stage of the action and on such terms as 
are just.  Any claim against a party may be severed and proceeded 
with separately. 
 
22. Substitution of Parties. 
 
 (a) Nonabatement of Action by Death, Disability, or 
Transfer.  No action shall abate by the death or disability of a 
party, or by the transfer of any interest therein, if the claim 
survives or continues. 
 
 (b) Death of a Party;  Continued Proceedings.  In case of 
the death of a party, the Court shall, on motion, allow the 
action to be continued: 
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  (1) By such party’s personal representative or 

successors in interest at any time within one year after 
such party’s death; or 

 
  (2) Against such party’s personal representative or 

successors in interest at any time within four months after 
the date of the first publication of notice to interested 
persons, but not more than one year after such party’s 
death. 

 
 (c) Disability of a Party;  Continued Proceedings.  In case 
of the disability of a party, the Court may, at any time within 
one year thereafter, on motion, allow the action to be continued 
by or against the party’s guardian or conservator or successors 
in interest. 
 
 (d) Death of a Party;  Surviving Parties.  In the event of 
the death of one or more of the plaintiffs or of one or more of 
the defendants in an action in which the right sought to be 
enforced survives only to the surviving plaintiffs or only 
against the surviving defendants, the action does not abate.  The 
death shall be shown upon the record by a written statement of a 
party signed in conformance with 620.120.9 and the action shall 
proceed in favor of or against the surviving parties. 
 
 (e) Transfer of Interest.  In case of any transfer of 
interest, the action may be continued by or against the original 
party, unless the Court upon motion directs the person to whom 
the interest is transferred to be substituted in the action or 
joined with the original party. 
 
 (f) Public Officers;  Death or Separation From Office. 
 
  (1) When a public officer is a party to an action in 

such officer’s official capacity and during its pendency 
dies, resigns, or otherwise ceases to hold office, the 
action does not abate and such officer’s successor is 
automatically substituted as a party.  Proceedings following 
the substitution shall be in the name of the substituted 
party, but any misnomer not affecting the substantial rights 
of the parties shall be disregarded.  An order of 
substitution may be entered at any time, but the omission to 
enter such an order shall not affect the substitution. 

 
  (2) When a public officer sues or is sued in such 

officer’s official capacity, such officer may be described 
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as a party by official title rather than by name;  but the 
Court may require such officer’s name to be added. 

 
 (g) Procedure.  The motion for substitution may be made by 
any party, or by the successors in interest or representatives of 
the deceased or disabled party, or the successors in interest of 
the transferor and shall be served on the parties as provided in 
620.120.2(d) and upon persons not parties in the manner provided 
in 620.120(b) for the service of a summons. 
 
 
620.130 DISCOVERY 
 
1. [RESERVED FOR EXPANSION] 
 
2. General Provisions Governing Discovery. 
 
 (a) Discovery Methods.  Parties may obtain discovery by one 
or more of the following methods:  depositions upon oral 
examination or written questions; production of documents or 
things or permission to enter upon land or other property, for 
inspection and other purposes;  physical and mental examinations;  
and requests for admission. 
 
 (b) Scope of Discovery.  Unless otherwise limited by order 
of the Court in accordance with these rules, the scope of 
discovery is as follows: 
 
  (1) In General.  For all forms of discovery, parties 

may inquire regarding any matter, not privileged, which is 
relevant to the claim or defense of the party seeking 
discovery or to the claim or defense of any other party, 
including the existence, description, nature, custody, 
condition, and location of any books, documents, or other 
tangible things, and the identity and location of persons 
having knowledge of any discoverable matter.  It is not 
ground for objection that the information sought will be 
inadmissible at the trial if the information sought appears 
reasonably calculated to lead to the discovery of admissible 
evidence. 

 
  (2) Insurance Agreements or Policies. 
 
   (A) A party, upon the request of an adverse 

party, shall disclose the existence and contents of any 
insurance agreement or policy under which a person 
transacting insurance may be liable to satisfy part or 
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all of a judgment which may be entered in the action or 
to indemnify or reimburse for payments made to satisfy 
the judgment. 

 
   (B) The obligation to disclose under this 

subsection shall be performed as soon as practicable 
following the filing of the complaint and the request 
to disclose.  The Court may supervise the exercise of 
disclosure to the extent necessary to insure that it 
proceeds properly and expeditiously. However, the Court 
may limit the extent of disclosure under this 
subsection as provided in section (c) of this rule. 

 
   (C) Information concerning the insurance 

agreement or policy is not by reason of disclosure 
admissible in evidence at trial.  For purposes of this 
subsection, an application for insurance shall not be 
treated as part of an insurance agreement or policy. 

 
   (D) As used in this subsection, "disclose" means 

to afford the adverse party an opportunity to inspect 
or copy the insurance agreement or policy. 

  
  (3) Trial Preparation Materials.  Subject to the 

provisions of 620.130.10, a party may obtain discovery of 
documents and tangible things otherwise discoverable under 
subsection (b) of this rule and prepared in anticipation of 
litigation or for trial by or for another party or by or for 
that other party’s representative (including an attorney, 
consultant, surety, indemnitor, insurer, or agent) only upon 
a showing that the party seeking discovery has substantial 
need of the materials in the preparation of such party’s 
case and is unable without undue hardship to obtain the 
substantial equivalent of the materials by other means.  In 
ordering discovery of such materials when the required 
showing has been made, the Court shall protect against 
disclosure of the mental impressions, conclusions, opinions, 
or legal theories of an attorney or other representative of 
a party concerning the litigation. 

 
 A party may obtain, without the required showing, a 
statement concerning the action or its subject matter previously 
made by that party.  Upon request, a person who is not a party 
may obtain, without the required showing, a statement concerning 
the action or its subject matter previously made by that person.  
If the request is refused, the person or party requesting the 
statement may move for a Court order.  The provisions of 
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620.130.12(a)(4) apply to the award of expenses incurred in 
relation to the motion.  For purposes of this subsection, a 
statement previously made is (i) a written statement signed or 
otherwise adopted or approved by the person making it, or (ii) a 
stenographic, mechanical, electrical, or other recording, or a 
transcription thereof, which is a substantially verbatim recital 
of an oral statement by the person making it and 
contemporaneously recorded. 
 
 (c) Court Order Limiting Extent of Disclosure.  Upon motion 
by a party or by the person from whom discovery is sought, and 
for good cause shown, the Court may make any order which justice 
requires to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or expense, including 
one or more of the following:  (1) that the discovery not be had;  
(2) that the discovery may be had only on specified terms and 
conditions, including a designation of the time or place;  (3) 
that the discovery may be had only by a method of discovery other 
than that selected by the party seeking discovery;  (4) that 
certain matters not be inquired into, or that the scope of the 
discovery be limited to certain matters;  (5) that discovery be 
conducted with no one present except persons designated by the 
Court;  (6) that a deposition after being sealed be opened only 
by order of the Court;  (7) that a trade secret or other 
confidential research, development, or commercial information not 
be disclosed or be disclosed only in a designated way;  (8) that 
the parties simultaneously file specified documents or 
information enclosed in sealed envelopes to be opened as directed 
by the court;  or (9) that to prevent hardship the party 
requesting discovery pay to the other party reasonable expenses 
incurred in attending the deposition or otherwise responding to 
the request for discovery. 
 
 If the motion for a protective order is denied in whole or 
in part, the Court may, on such terms and conditions as are just, 
order that any party or person provide or permit discovery.  The 
provisions of 620.130.12 (a)(4) apply to the award of expenses 
incurred in relation to the motion. 
 
3. Perpetuation of Testimony or Evidence Before Action or 
Pending Appeal. 
 
 (a) Before Action. 
 
  (1) Petition.  A person who desires to perpetuate 

testimony or to obtain discovery to perpetuate evidence 
under 620.130.9 or 620.130.10 regarding any matter that may 
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be cognizable in the Court may file a petition in the Court.  
The petition shall be entitled in the name of the petitioner 
and shall show:  (a) that the petitioner, or the 
petitioner’s personal representatives, heirs, beneficiaries, 
successors, or assigns are likely to be a party to an action 
cognizable in the Court and are presently unable to bring 
such an action or defend it, or that the petitioner has an 
interest in real property or some easement or franchise 
therein, about which a controversy may arise, which would be 
the subject of such action;  (b) the subject matter of the 
expected action and petitioner’s interest therein and a 
copy, attached to the petition, of any written instrument 
the validity or construction of which may be called into 
question or which is connected with the subject matter of 
the expected action; (c) the facts which petitioner desires 
to establish by the proposed testimony or other discovery 
and petitioner’s reasons for desiring to perpetuate;  (d) 
the names or a description of the persons petitioner expects 
will be adverse parties and their addresses so far as one is 
known;  and, (e) the names and addresses of the parties to 
be examined or from whom discovery is sought and the 
substance of the testimony or other discovery which 
petitioner expects to elicit and obtain from each.  The 
petition shall name persons to be examined and ask for an 
order authorizing the petitioner to take their depositions 
for the purpose of perpetuating their testimony, or shall 
name persons in the petition from whom discovery is sought 
and shall ask for an order allowing discovery under 
620.130.9 or 620.130.10 from such persons for the purpose of 
preserving evidence. 

 
  (2) Notice and Service.  The petitioner shall 

thereafter serve a notice upon each person named in the 
petition as an expected adverse party, together with a copy 
of the petition, stating that the petitioner will apply to 
the Court at a time and place named therein, for the order 
described in the petition.  The notice shall be served 
either within or without the state in the manner provided 
for service of summons in 620.120.2, but if such service 
cannot with due diligence be made upon any expected adverse 
party named in the petition, the Court may make such order 
as is just for service by publication or otherwise, and 
shall appoint, for persons not served with summons in the 
manner provided in 620.120.2, an attorney who shall 
represent them and whose services shall be paid for by 
petitioner in an amount fixed by the court, and, in case 
they are not otherwise represented, shall cross examine the 
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deponent.  Testimony and evidence perpetuated under this 
rule shall be admissible against expected adverse parties 
not served with notice only in accordance with the 
applicable rules of evidence.  If any expected adverse party 
is a minor or incompetent, the provisions of 620.120.18 
apply. 

  
  (3) Order and Examination.  If the Court is satisfied 

that the perpetuation of the testimony or other discovery to 
perpetuate evidence may prevent a failure or delay of 
justice, it shall make an order designating or describing 
the persons whose depositions may be taken and specifying 
the subject matter of the examination and whether the 
depositions shall be taken upon oral examination or written 
questions;  or shall make an order designating or describing 
the persons from whom discovery may be sought under 
620.130.9 specifying the objects of such discovery;  or 
shall make an order for a physical or mental examination as 
provided in 620.130.10.  Discovery may then be had in 
accordance with these rules.  For the purpose of applying 
these rules to discovery before action, each reference 
therein to the Court in which the action is pending shall be 
deemed to refer to the Court in which the petition for such 
discovery was filed. 

 
 (b) Pending Appeal.  If an appeal has been taken from a 
judgment of a Court to which these rules apply or before the 
taking of an appeal if the time therefor has not expired, the 
Court in which the judgment was rendered may allow the taking of 
the depositions of witnesses to perpetuate their testimony or may 
allow discovery under 620.130.9 or 620.130.10 for use in the 
event of further proceedings in such Court.  In such case the 
party who desires to perpetuate the testimony or obtain the 
discovery may make a motion in the Court therefor upon the same 
notice and service thereof as if the action was pending in the 
Court.  The motion shall show:  (1) the names and addresses of 
the persons to be examined or from whom other discovery is sought 
and the substance of the testimony or other discovery which the 
party expects to elicit from each;  and (2) the reasons for 
perpetuating their testimony or seeking such other discovery.  If 
the Court finds that the perpetuation of the testimony or other 
discovery is proper to avoid a failure or delay of justice, it 
may make an order as provided in subsection (3) of section (a) of 
this rule and thereupon discovery may be had and used in the same 
manner and under the same conditions as are prescribed in these 
rules for discovery in actions pending in the Court. 
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 (c) Perpetuation by Action.  This rule does not limit the 
power of a Court to entertain an action to perpetuate testimony. 
 
 (d) Filing of Depositions.  Depositions taken under this 
rule shall be filed with the Court in which the petition is filed 
or the motion is made. 
 
4. Persons Who May Administer Oaths for Depositions; Foreign 
Depositions. 
 
 (a) Within Oregon. 
  
  (1) Within this state, depositions shall be preceded 

by an oath or affirmation administered to the deponent by an 
officer authorized to administer oaths by the laws of this 
state or by a person specially appointed by the Court in 
which the action is pending.  A person so appointed has the 
power to administer oaths for the purpose of the deposition. 

 
  (2) For purposes of this rule, a deposition taken 

pursuant to 620.130.5 (c)(7) is taken within this state if 
either the deponent or the person administering the oath is 
located in this state. 

 
 (c) Outside the State.  Within another state, or within a 
territory or insular possession subject to the dominion of the 
United States, or in a foreign country, depositions may be taken 
(1) on notice before a person authorized to administer oaths in 
the place in which the examination is held, either by the law 
thereof or by the law of the United States, or (2) before a 
person appointed or commissioned by the Court in which the action 
is pending, and such a person shall have the power by virtue of 
such person’s appointment or commission to administer any 
necessary oath and take testimony, or (3) pursuant to a letter 
rogatory.  A commission or letter rogatory shall be issued on 
application and notice and on terms that are just and 
appropriate.  It is not requisite to the issuance of a commission 
or a letter rogatory that the taking of the deposition in any 
other manner is impracticable or inconvenient;  and both a 
commission and a letter rogatory may be issued in proper cases.  
A notice or commission may designate the person before whom the 
deposition is to be taken either by name or descriptive title.  A 
letter rogatory may be addressed "To the Appropriate Authority in 
(here name the state, territory, or country)".  Evidence obtained 
in a foreign country in response to a letter rogatory need not be 
excluded merely for the reason that it is not a verbatim 
transcript or that the testimony was not taken under oath or for 
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any similar departure from the requirements for depositions taken 
within the United States under these rules. 
 
 (c) Foreign Depositions. 
 
  (1) Whenever any mandate, writ, or commission is 

issued out of any Court of record in any other state, 
territory, district, or foreign jurisdiction, or whenever 
upon notice or agreement it is required to take the 
testimony of a witness or witnesses in this state, witnesses 
may be compelled to appear and testify in the same manner 
and by the same process and proceeding as may be employed 
for the purpose of taking testimony in proceedings pending 
in this Court. 

 
  (2) This section shall be so interpreted and construed 

as to effectuate its general purposes to make uniform the 
laws of those states which have similar rules or statutes. 

 
5. Depositions Upon Oral Examination. 
 
 (a) When Deposition May Be Taken.  After the service of 
summons or the appearance of the defendant in any action, or in a 
special proceeding at any time after a question of fact has 
arisen, any party may take the testimony of any person, including 
a party, by deposition upon oral examination.  Leave of Court, 
with or without notice, must be obtained only if the plaintiff 
seeks to take a deposition prior to the expiration of the period 
of time specified in 620.120.2 to appear and answer after service 
of summons on any defendant, except that leave is not required 
(1) if a defendant has served a notice of taking deposition or 
otherwise sought discovery, or (2) a special notice is given as 
provided in subsection (c)2 of this Rule.  The attendance of a 
witness may be compelled by subpoena as provided in 620.140.13. 
 
 (b) Order for Deposition or Production of Prisoner.  The 
deposition of a person confined in a prison or jail may only be 
taken by leave of Court.  The deposition shall be taken on such 
terms as the Court prescribes, and the court may order that the 
deposition be taken at the place of confinement or, when the 
prisoner is confined in this state, may order temporary removal 
and production of the prisoner for purposes of the deposition. 
 
 (c) Notice of Examination. 
 
  (1) General Requirements.  A party desiring to take 

the deposition of any person upon oral examination shall 
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give reasonable notice in writing to every other party to 
the action.  The notice shall state the time and place for 
taking the deposition and the name and address of each 
person to be examined, if known, and, if the name is not 
known, a general description sufficient to identify such 
person or the particular class or group to which such person 
belongs.  If a subpoena duces tecum is to be served on the 
person to be examined, the designation of the materials to 
be produced as set forth in the subpoena shall be attached 
to or included in the notice. 

 
  (2) Special Notice.  Leave of Court is not required 

for the taking of a deposition by plaintiff if the notice 
(a) states that the person to be examined is about to go out 
of the state, or is bound on a voyage to sea, and will be 
unavailable for examination unless the deposition is taken 
before the expiration of the period of time specified in 
620.120.2 to appear and answer after service of summons on 
any defendant, and (b) sets forth facts to support the 
statement.  The plaintiff’s attorney shall sign the notice, 
and such signature constitutes a certification by the 
attorney that to the best of such attorney’s knowledge, 
information, and belief the statement and supporting facts 
are true. 

 
 If a party shows that when served with notice under 
this subsection, the party was unable through the exercise 
of diligence to obtain counsel to represent such party at 
the taking of the deposition, the deposition may not be used 
against such party. 

 
  (3) Shorter or Longer Time.  The Court may for cause 

shown enlarge or shorten the time for taking the deposition. 
 
  (4) Non-stenographic Recording.  The notice of 

deposition required under subsection (1) of this section may 
provide that the testimony be recorded by other than 
stenographic means, in which event the notice shall 
designate the manner of recording and preserving the 
deposition.  The Court may require that the deposition be 
taken by stenographic means if necessary to assure that the 
recording be accurate. 

 
  (5) Production of Documents and Things.  The notice to 

a party deponent may be accompanied by a request made in 
compliance with 620.130.9 for the production of documents 
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and tangible things at the taking of the deposition.  The 
procedure of 620.130.9 shall apply to the request. 

 
  (6)  Deposition of Organization.  A party may in the 

notice and in a subpoena name as the deponent a public or 
private corporation or a partnership or association or 
governmental agency and describe with reasonable 
particularity the matters on which examination is requested.  
In that event, the organization so named shall designate one 
or more officers, directors, managing agents, or other 
persons who consent to testify on its behalf, and shall set 
forth, for each person designated, the matters on which such 
person will testify.  A subpoena shall advise a nonparty 
organization of its duty to make such a designation.  The 
persons so designated shall testify as to matters known or 
reasonably available to the organization.  This subsection 
does not preclude taking a deposition by any other procedure 
authorized in these rules. 

 
  (7) Deposition by Telephone.  Parties may agree by 

stipulation or the court may order that testimony at a 
deposition be taken by telephone.  If testimony at a 
deposition is taken by telephone pursuant to court order, 
the order shall designate the conditions of taking 
testimony, the manner of recording the deposition, and may 
include other provisions to assure that the recorded 
testimony will be accurate and trustworthy.  If testimony at 
a deposition is taken by telephone other than pursuant to 
court order or stipulation made a part of the record, then 
objections as to the taking of testimony by telephone, the 
manner of giving the oath or affirmation, and the manner of 
recording the deposition are waived unless seasonable 
objection thereto is made at the taking of the deposition.  
The oath or affirmation may be administered to the deponent, 
either in the presence of the person administering the oath 
or over the telephone, at the election of the party taking 
the deposition. 

 
 (d) Examination and Cross-Examination;  Record of 
Examination;  Oath; Objections.  Examination and 
cross-examination of witnesses may proceed as permitted at the 
trial.  The person described in 620.130.4 shall put the witness 
on oath.  The testimony of the witness shall be recorded either 
stenographically or as provided in subsection (c)4 of this rule.  
If testimony is recorded pursuant to subsection (c)4 of this 
rule, the party taking the deposition shall retain the original 
recording without alteration, unless the recording is filed with 




