2009 W 48

SUPREME COURT OF W SCONSI N

Case No. : 2007AP1985

COWPLETE TI TLE:
Ho- Chunk Nati on,
Petitioner-Appellant-Petitioner,
V.
W sconsi n Departnment of Revenue,
Respondent - Respondent .

REVI EW OF A DECI SI ON OF THE COURT OF APPEALS
2008 W App 95
Reported at: 312 Ws. 2d 484, 754 N.W2d 186
(Ct. App. 2008-Published)

OPI NI ON FI LED: June 16, 2009
SUBM TTED ON BRI EFS:
ORAL ARGUMENT: February 5, 2009

SOURCE OF APPEAL:

COURT: Crcuit
COUNTY: Dane
J UDGE: Sarah B. O Brien
JUSTI CES:
CONCURRED:
Dr SSENTED: PROSSER, J., dissents (opinion filed).

ABRAHAVBQON, C.J., and BRADLEY, J., join Part 111

of the di ssent.
NOT PARTI CI PATI NG,

ATTORNEYS:

For the petitioner-appellant-petitioner there were briefs
by Thomas M Pyper, Mchael P. Mrphy, Cynthia L. Buchko, and
Wayte Hi rschboeck Dudek, S.C., MIwaukee, and oral argunent by
M chael P. Murphy.

For the respondent-respondent there was a brief and oral
argunent by F. Thomas Creeron I11, assistant attorney general,
wi th whomon the brief was J.B. Van Hol |l en, attorney general.



2009 W 48
NOTI CE

This opinion is subject to further
editing and nodification. The final
version wll appear in the bound
vol ume of the official reports.

No. 2007AP1985
(L.C. No. 2006CV1351)

STATE OF W SCONSI N ) I N SUPREME COURT

Ho- Chunk Nati on,

Petitioner-Appellant-Petitioner, FI'LED
V. JUN 16, 2009
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REVI EW of a decision of the Court of Appeals. Affirned.

11 N. PATRI CK CROOKS, J. This review of a published
court of appeals decision'! involves the Ho-Chunk Nation's appeal
of a denied claimfor a tax refund under Ws. Stat. § 139.323(3)
(2005-06).2 The statute authorizes partial refunds for cigarette
taxes provided the tax was collected on sales nade on |and that
"was designated a reservation or trust land on or before

January 1, 1983." At issue is whether the land on which the

! Ho- Chunk Nation v. DOR 2008 W App 95, 312 Ws. 2d 484,
754 N. W 2d 186.

2 All subsequent references to the Wsconsin Statutes are to
t he 2005-06 version unless otherw se indicat ed.
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rel evant sales took place satisfies that portion of the statute.
The |and was approved for purchase in August 1982 and formally
accepted by the United States governnment on January 31, 1983.
The question on which this case turns is at what point a
particular parcel of land "was designated . . . trust l|land" for
purposes of Ws. Stat. 8§ 139.323.

12 The court of appeals determned that |and cannot be
held in trust until formal acceptance occurs and that in order
to satisfy the tax refund statute's requirenents, |and nust be
held in trust on or before January 1, 1983. Because fornal
acceptance of the property in question here did not occur unti
after that date, the court of appeals held that the claimfor a
refund was properly denied. This was the sane result that had
been reached by the Wsconsin Departnent of Revenue (DOR), the
Wsconsin Tax Appeals Commssion (the Conmm ssion), and the
circuit court. The Ho-Chunk Nation sought review.

13 For the reasons set forth Dbel ow, we affirm
"[Rleservations or trust lands" are also referred to in the
sentence preceding the provision in question; a sensible reading
of the statute (Ws. Stat. § 139.323) requires that the two
references be read as identifying the same |and. The
grammatical construction of the sentence itself Ilends further

support to our hol ding because "was designated" precedes both "a
reservation" and "trust |and" and neans the sane thing about
each. G ven that there is no basis in the federal regulations
for recogni zi ng a prelimnary, unof fi ci al st at us for
reservations or trust lands, there is |ikewse no basis for

2
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reading this statute as intending to apply to land that has
received only prelimnary informal approval.

14 We therefore hold that in this context the phrase "was
designated a reservation or trust land" is necessarily read as
referring to the applicable formal process that nust occur in
order for land to be a reservation or trust [|and. Because the
proper authorities had not conpleted the necessary steps for the
property in question to be designated a reservation or trust
| and on or before January 1, 1983, and because that is required
in order to qualify for the tax refund, the claim was properly
deni ed.

| . BACKGROUND

15 The question on which this case turns is at what point
a particular parcel of l|and "was designated . . . trust |and"
for purposes of Ws. Stat. 8§ 139.323, and because the parties
differ as to when that happened, it is necessary to lay out,
briefly, the process through which the land at issue cane to be
trust | and.

16 In 1982 the Ho-Chunk Nation (the Nation), a federally
recogni zed Indian tribe, received permssion from the United
States Departnent of the Interior, Bureau of Indian Affairs
(BIA), to acquire a five-acre parcel of |and known as the DeJope
Property. A Washington, D.C., BIA official sent a neno dated
August 20, 1982, to a Mnneapolis BIA official, stating in
relevant part, "You are, therefore, authorized to accept
conveyance to the United States in trust upon consideration of
appropriate title evidence in accordance with the requirenents

3
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of 25 CFR 120a.12 [1982]." On Cctober 29, 1982, the seller of
the DeJdope Property received paynent from the Nation and
conveyed the title by delivery of a warranty deed. On January
31, 1983, the Mnneapolis BIA Area Director signed the deed,
accepting the conveyance. The deed was recorded wth the Dane
County Regi ster of Deeds on March 18, 1983.

17 When the Nation filed clains with the DOR requesting a
refund of 70 percent of the taxes paid on cigarette sales at the
DeJope Property for periods during 2003 and 2004, the clains
were denied. The DOR denied the clains because "the [DOR] nust
accept the date of January 31, 1983[,] as the date the DeJdope
land was 'designated' for the purposes of § 139.323, Ws.
Stats.” As a result, the DOR determned that the DeJope
Property did not neet the statutory requirenments in order to
recei ve the requested refund.

18 The Nation filed an appeal of the decision with the
Tax Appeals Conm ssion. In a ruling and order issued on
February 15, 2006, the Comm ssion granted summary judgnent in
favor of the DOR

19 The Nation petitioned the Dane County G rcuit Court
for review The circuit court, the Honorable Sarah B. O Brien
presiding, affirnmed.

10 The Nation then filed an appeal, and the court of
appeal s affirmed. Ho- Chunk Nation v. DOR, 2008 W App 95, 312

Ws. 2d 484, 754 N W2d 186. The court of appeals concluded

that "the United States governnent does not hold the land in

trust until formal acceptance under 25 C F. R § 151.14 (2007)
4
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occurs. Because this did not occur with respect to the DeJope
property until after January 1, 1983, the Ho-Chunk Nation is not
entitled to a refund.” 1d., 112, 36. The Nation petitioned for
review, and this court granted the petition.
1. STANDARD OF REVI EW
11 This case requires statutory interpretation, and the
standard of review for statutory interpretation is de novo. DOR

V. Menasha Corp., 2008 W 88, 144, 311 Ws. 2d 579, 754 N. w2d

95.

12 In a case that involves a ruling by the Comm ssion, we
review the Conmm ssion's decision rather than the decision of the
circuit court. Id., 946. Li ke Menasha, this case involves
review of an agency action so the question arises as to whether
any deference is due, and if so, what |evel applies. In
Menasha, this court said the agency to which deference is due is
the Comm ssi on, and the |evel of deference as to the
Commi ssion's interpretation of statutes is one of three |evels:
great weight, due weight, or no deference. 1d., 1147-409.

13 In its witten ruling, the Conm ssion stated, "The
specific issue before us is one of first inpression.” " No
deference is given to the agency's statutory interpretation when
the issue is one of first inpression, the agency has no
experience or expertise in deciding the |egal issue presented,
or the agency's position on the issue has been so inconsistent
as to provide no real guidance." Menasha, 9150. W therefore
review the ruling of the Commssion in this case giving no
deference to the agency's statutory interpretation.

5
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[11. DI SCUSSI ON

114 Wsconsin Stat. 8§ 139.323 authorizes refunds of
cigarette taxes to Indian tribes "in respect to sales on
reservations or trust |ands" when certain conditions are net.
The DOR denied the tax refund claimin this case on the grounds
that the claimwas for sales on land that did not neet the third
condi tion: that "[t]he land on which the sale occurred was
designated a reservation or trust land on or before January 1,
1983." As we noted previously, that denial was affirmed by the
Comm ssi on.

15 There is no dispute that the DeJdope Property is now
trust land; the dispute is whether it was so designated prior to
the January 1, 1983, deadline such that taxes of cigarette sales
on that property neet the statute's conditions and my be
refunded to the Nation. The Comm ssion ruling stated, "Although
the parties did not stipulate to the facts in this case, they do
not dispute any rmaterial facts. . . . Furt her nor e, t he
Departnent does not dispute that the Tribe's refund Caim
satisfies all of the requirenents of Ws. Stat. 8§ 139.323 except
one, which is that the land on which the cigarette sales
occurred nust have been 'designated a reservation or trust |and
on or before January 1, 1983.'"

16 The DOR, in urging us to affirm the decision of the
Comm ssion, argues that the |anguage "was designated" refers to
the official process described in the fee-to-trust regulations
spelled out in the Code of Federal Regulations (C.F.R). Thi s
process has several steps and is conpleted, according to the

6
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C.F.R, when the land is formally accepted into trust. The DOR
argues that this occurred wth respect to the land in question
on January 31, 1983, and as a result, there is no entitlenent to
a refund under the statute. The DOR bases its argunent on the

applicable regulations, 25 CF. R 88 151.12 and 151.13 (1982):

25 CF.R § 151.12 If the Secretary determ nes that
he will approve a request for the acquisition of |and
fromunrestricted fee status to trust status, he shal
acquire, or require the applicant to furnish, title
evi dence . . . . After having the title evidence
exam ned, the Secretary shall notify the applicant of
any liens, encunbrances, or infirmties which my
exi st. The Secretary may require the elimnation of
any such liens, encunbrances, or infirmties prior to
taking final approval action on the acquisition and he
shall require elimnation prior to such approval if
the liens, encunbrances, or infirmties make title to
t he | and unmar ket abl e.

25 CF.R 8§ 151.13 Formal acceptance of land in trust
status shall be acconplished by the issuance or
approval of an instrunent of conveyance by the
Secretary as is appropriate in the circunstances.

117 The DOR further argues that if this court finds the
statute anbi guous, we should resolve the question in its favor
applying the exenption canon of construction, which generally
requires a strict reading of statutes having to do wth

exenptions, refunds and other tax privil eges.
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18 The Nation argues that the DeJdope Property was
designated trust land in August 1982,° when the Washington BIA

of ficial authorized the |[ocal BIA official "to accept
conveyance" of the property. The Nation argues that the word
"designated,” when given its ordinary neaning, should be

understood to nmean "set apart for a purpose or duty," and that
the land was set apart for the purpose of being trust |and at
t he point when the Bl A authorized its conveyance.

119 The Nation argues, in the alternative, that if the
statute is anbiguous, we should apply the "Indian canon of
construction,” which requires that anbiguity be resolved in a
tribe’'s favor when a statute is applied to an Indian tribe.

20 The first question, then, is whether the statute is

anbi guous.

3 The Nation argues in the alternative that another act
satisfies the requirement that the |and be designated trust |and
on or before January 1, 1983. The Nation argues that, at the
| atest, the |land was designated trust |land on Decenber 7, 1982,
the date on which the Geat Lakes BIA office sent a nenp and
forwarded the deed—signed only by the seller at that point—to
the M nneapolis office. The nmeno states that the deed is
encl osed "for approval."” The argunent that this act constitutes
designating the land as trust land is unpersuasive for the sane
reasons that the first argunent is unpersuasive; the Decenber 7,
1982, nmeno nerely represents a different point in the pre-
approval process.
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21 The Comm ssion held that Ws. Stat. 8§ 139.323 is not
anbi guous, citing to a 1985 opinion of the Attorney General
concerning the statute.?

5 In

22 The circuit court and court of appeals said it is.
their analysis, both courts cited the fact that there are
mul tiple definitions of the word "designate."

123 However, the existence of nultiple definitions does
not nean that in a particular context a word is anbiguous. As

we noted in Kalal:

Many words have nultiple dictionary definitions; the
applicable definition depends wupon the context in
which the word is used. Accordingly, it cannot be

4 The Conmission said, "The specific issue before us is one

of first inpression. However, in addressing a different
guestion under the sane statute, the Attorney General of
W sconsin opi ned t hat W s. St at . 8 139. 323 IS not
anbiguous. . . . W also find that Ws. Stat. § 139.323 is not
anbi guous, and therefore nust be interpreted according to its
pl ain nmeaning." However, the Attorney Ceneral opinion cited, 74

Ws. Op. Att'y Gen. 134 (1985), has to do with another issue and
reaches no conclusion specifically as to the statute's
requi renent that sales occur on land that was designated a
reservation or trust land on or before January 31, 1983.

° The circuit court said, "Both of these meanings are
reasonabl e, which is borne out by the definitions of 'designate'
found in The American Heritage Dictionary of the English

Language (4th ed. 2000)." The court of appeals noted that
di ctionary definitions of t he wor d | ed to opposite
interpretations: "The definitions the Nation chooses—sel ect'’

and 'nom nate,' see Black's Law Dictionary 447 (6th ed. 1990) —
have a prelimnary sense to them that would support the Nation's

proposed construction. However, the definitions 'specify,"

‘give a nanme or title to,' and 'characterize,' see Anerican
Heritage College Dictionary 376 (3d ed. 1993), suggest that the
property would need to actually be held in trust before the
property could be so specified, naned, titled or characterized."

Ho- Chunk Nation, 312 Ws. 2d 484, f116.
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correct to suggest, for exanple, that an exam nation
of a statute's purpose or scope or context is
conpletely off-limts unless there is anbiguity. It
is certainly not inconsistent with the plain-nmeaning
rule to consider the intrinsic context in which
statutory | anguage IS used; a pl ai n- meani ng
interpretation cannot contravene a textually or
contextual |y manifest statutory purpose.

State ex rel. Kalal v. Crcuit Court for Dane County, 2004 W

58, 149, 271 Ws. 2d 633, 681 N.W2d 110.
24 Other courts have also noted that dictionaries provide
mnimal help in a determnation of anbiguity. As one court

not ed:

While dictionaries may be helpful to the extent they
set forth the ordinary, wusual neaning of words, they
provi de an inadequate test for anbiguity. To allow
the existence of nore than one dictionary definition
to be the sine qua non of anbiguity would elimnate
contextual analysis of contractual terns; any tine a
definition appeared in a dictionary of whatever
credibility or usage, that definition could be said to
be "reasonable"” and thus render nmany, if not nost,
wor ds anbi guous. Dictionaries define words in the
abstract, while courts nust determ ne the mneaning of
terms in a particular context

@ulf Metals Indus., Inc. v. Chicago Ins. Co., 993 S . W2d 800

805-06 (Tex. Ct. App. 1999).

25 This is a point that is easily observed in conmon
usage—the fact that the word "tip" has nultiple neanings does
not render the sentence "police received a tip" anbi guous. For
t hat matter, the word "reservation" itself has nmultiple

meani ngs, but in context it is unanbi guous.

10
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26 Here, there are two ways the context of the statute
renders the provision unanbiguous notw thstanding the multiple
dictionary definitions of the verb "to designate."®

27 First, the surrounding text of the statute refers to
| ands that have the status of reservation and trust |and, giving
an indication that the rest of the statute should also be read
that way. The language in the statute that precedes the

enumer at ed condi ti ons st ates:

Refunds to Indian tribes. The departnent shall refund
70% of the taxes collected under s. 139.31(1) in
respect to sales on reservations or trust |ands of an
Indian tribe to the tribal council of the tribe having
jurisdiction over the reservation or trust l|and on
which the sale is nade if all the follow ng conditions
are fulfilled .

® W note that no legislative history has been proffered by

either party to shed further light on the terns at issue here.
The circuit court said, "Unfortunately, the legislative history
does not shed any light on this anbiguity."” The court of
appeal s said, "The parties have presented us with no |egislative
history regarding Ws. Stat. § 139.323." Ho- Chunk Nation, 312
Ws. 2d 484, f118. The Comm ssion cited no legislative history
in its ruling that the statute was unanbi guous. It favorably

cited a 1985 opinion of the Attorney General, 74 Ws. Op. Att'y
Gen. 134 (1985), which addressed a different question about Ws.
Stat. 8§ 139.323 and opined on the legislative history relevant
to that question; however, that opinion does not address the
guestion rai sed here and does not assist in our analysis.

The dissent carefully examnes legislative history but
stops short of identifying anything that docunents the
| egislature's intent for the DeJope Property to be subject to
the tax refund. The legislature was free (and of course renmains
free) to take a different approach—a sinple edit would suffice
to broaden the scope of this statute in such a way that the
DeJope Property would not clearly be excluded (e.g., to change
the January 1, 1983, cut-off date to coincide with the effective
date of the statute or to set a later cut-off date).

11
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Ws. Stat. 8§ 139.323 (enphasi s added).

128 In the enunerated conditions, the further condition is
set forth that the land on which the sale occurred "was
designated” trust |and before a specific date, January 1, 1983.
W agree with the court of appeals that there is no reason to
read the two parts of the statute as referring to different
requirenents for the land. The first part of the statute refers
to sales on land that has the status of reservation or trust
land, and the second part of the statute sinply limts the
refund to taxes collected on sales that occurred on l|and that
had that status on or before the specified date.

129 Second, in the sentence we construe, the verb (in the
passive construction, "was designated") connects the subject
("the land on which the sale occurred") to two subjective
conplements ("a reservation” and "trust |l|and"). O dinarily,
"was designated” would be understood to apply in the same way to
each of those ternms. In other words, whatever "was designated"
nmeans as to "a reservation," it also neans as to "trust land."”

Put the other way, it cannot reasonably be read as neaning "set
aside for future approval”™ with regard to trust |ands, unless it
nmeans the same thing for reservations. However, there is no
indication that federal |aw recognizes an official status for

| and having received prelimnary approval for reservation |ands.’

" As the court of appeals noted, the relevant federal
regul ations never use the word "designated,”" so there is no
hel pful guidance to be found there. Ho- Chunk Nation, 312 Ws.
2d 484, f120.

12
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130 Reservations have been created by statute, agreenent,

executive order, and treaty. See United States v. Dion, 476

US. 734, 745 n.8 (1986). Trust land is created in accordance
with federal regulations. The choice of the word "designated"
in this statute is sensible because it enconpasses the variety
of nmethods by which land attains the distinction of reservation
or trust |[and. Only when the applicable steps are conpleted
does the land in question attain the status required by the
statute.

131 That is also a plausible reason to choose the word
"designated" in the first place. The Nation argues that we nust
read the word "designated" as neaning land that has sone
prelimnary and non-final approval; otherwise we render the
words surplusage.® It is true that the legislature could have
worded the statute a nunmber of ways to acconplish what it
i nt ended. The statute could have been witten wthout the word
"desi gnated. " W do give effect to every word in a statute.
Gving effect to every word, however, does not require that we
generate anbiguity where there is none evident in the context.
Here we give effect to the word "designated" wthout reading it
the way that the Nation asks. As noted above, sonetines the
word with broader connotations is the better choice because its
meani ng enconpasses the varied procedures that are involved.

Here, for exanple, referring to land that has been "designated"

8 "[S]tatutes must be construed, if possible, so that no
word or clause is rendered surplusage.” Hayne v. Progressive N
Ins. Co., 115 Ws. 2d 68, 339 N.W2d 588 (1983).

13
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a reservation covers reservations created in a variety of ways.
To read the word "designated" otherwi se, as |oaded wth great
meaning and as conferring official status based on a nonfinal
act, is to inport unnecessary uncertainty into a straightforward
statute.

132 As was noted previously, there is, in fact, a series
of prelimnary and tentative acts that are part of the process
by which land becones trust land, as a look at the relevant
regul ati ons nakes clear. There are also obstacles in the
process that may in sone cases prove fatal to the transaction.
The regulations discuss the potential effect of liens, for
exanple, and give the Secretary of the Interior the authority to
require that they be elininated.?

133 These regulations require "approval of an instrunent
of conveyance" before the formal acceptance of the land in trust
status is acconplished.® The deed in the record, the instrunent
of conveyance here, shows that it was approved on January 31,

1983.

® "After having the title evidence exam ned, the Secretary
shall notify the applicant of any I|iens, encunbrances, or
infirmties which my exist. The Secretary nmay require the
elimnation of any such liens, encunbrances, or infirmties
prior to taking final approval action on the acquisition and he
shall require elimnation prior to such approval if the liens
encunbr ances, or infirmties make title to the | and
unmarketable.” 25 CF. R § 151.12 (1982).

10 "Formal acceptance of land in trust status shall be
acconplished by the issuance or approval of an instrunment of
conveyance by the Secretary as is appropriate in the

circunstances.” 25 C F.R § 151.13 (1982).

14
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134 We briefly acknow edge additional argunents nmade by
the parties concerning the appropriate canons of construction.

The Nation argues that the statute should be construed liberally

because it concerns Indian tribes. Under the "Indian canon of
construction,"” statutes "passed for the benefit of dependent
Indian tribes . . . are to be Iliberally construed, [w th]

doubt ful expressions being resolved in favor of the Indians."

Bryan v. Itasca County, Mnn., 426 U S. 373, 392 (1976).

135 However, the DOR argues that courts have declined to
apply the Indian canon where there was no anbiguity in the

statute in the first place. See Chickasaw Nation v. United

States, 534 U S 84, 95 (2001) (also noting that the Indian
canon does not necessarily trunp other canons of construction
where they conflict and specifically nentioning the exenption
canon). The DOR further argues that that is precisely the case
here because the statute is the equivalent of an exenption
statute, and it is well settled that statutes concerning

exenptions, deductions, and privileges are strictly construed. !

1 "I T)ax exenptions, deductions, and privileges are matters

purely of legislative grace and tax statutes are to be strictly
construed against the granting of the sane, and one who clains
an exenption must point to an express provision granting such
exenption by |anguage which clearly specifies the sane, and thus
bring hinself clearly within the ternms thereof." Conet Co. .
Dep't of Taxation, 243 Ws. 117, 123, 9 N W2d 620 (1943). "An
exenption from taxation nust be <clear and express. Al
presunptions are against it, and it should not be extended by
i mplication.” Soo Line RR Co. v. DOR 89 Ws. 2d 331, 359
278 N.W2d 487 (C. App. 1979), aff'd, 97 Ws. 2d 56, 292 N W 2d
869 (1980). See also Ladish Malting Co. v. DOR 98 Ws. 2d 496,
502, 297 NNwW2d 56 (Ct. App. 1980).

15
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136 Because we hold that the statute is unanbi guous when
the provisions are read in context, it is not necessary to
address the argunents concerning which canons of statutory
interpretation would apply were the statute anbi guous. However,
we note that even were we to hold that the statute is anbi guous,
the bar would be set quite high for the Nation under the

appl i cabl e canon of statutory construction:

As a general rule courts have held that statutes
exenpting property from taxation should be strictly
construed in favor of taxation, but should not be
i nterpreted unreasonably. If the standard granting an
exenption is capable of tw interpretations, one
granting exenption and the other denying it, the
construction which denies the exenption nust be
adopt ed. The same rule has been applied to
deducti ons.

Tax refund statutes must be construed strictly in
favor of inposing the tax and against allowing the
refund, and the burden is on the person requesting the
refund to bring hinself within the refund statute.

Norman J. Singer, 3A Sutherland Statutory Construction § 66:9

(6th ed. 2003) (citations omtted). It is clear to us that the
Nation would have considerable difficulty neeting the burden of
overcomng the countervailing exenption canon, especially
considering the way the United States Suprenme Court in Chickasaw
Nation signaled the Indian canon's | oss of strength.
| V.  CONCLUSI ON

137 For the reasons set forth above, we affirm

"[Rleservations or trust lands" are also referred to in the

sentence imediately preceding the provision in question; a

16
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sensible reading of the statute (Ws. Stat. 8§ 139.323) requires
that the two references be read as identifying the sane |and.
The granmmatical construction of the sentence itself |ends
further support to our holding because "was desi gnated” precedes
both "a reservation” and "trust |and" and neans the same thing
about each. Gven that there is no basis in the federa
regul ations for recognizing a prelimnary, unofficial status for
reservations or trust lands, there is |ikewse no basis for
reading this statute as intending to apply to land that has
received only prelimnary informal approval.

138 W therefore hold that in this context the phrase "was
designated a reservation or trust land" is necessarily read as
referring to the applicable formal process that nust occur in
order for land to be a reservation or trust [|and. Because the
proper authorities had not conpleted the necessary steps for the
property in question to be designated a reservation or trust
| and on or before January 1, 1983, and because that is required
in order to qualify for the tax refund, the claim was properly
deni ed.

By the Court.—Fhe decision of the court of appeals is

af firned.

17



No. 2007AP1985. dt p

139 DAVID T. PROSSER, J. (di ssenting). W sconsin |aw
requires the Wsconsin Departnment of Revenue to refund 70
percent of the state excise tax on cigarettes that an Indian
tribe collects for the state on its reservation or trust [|ands,
provided that "[t]he Iland on which the sale occurred was
designated a reservation or trust |land on or before January 1,
1983." Ws. Stat. § 139.323(3) (2007-08).' If the land on which
the sale occurred was not designated a reservation or trust |and
on or before January 1, 1983, the state keeps the entire tax.

140 In this case, the Ho-Chunk Nation seeks a refund of 70

percent of the tax collected on its DeJdope trust land on the

east side of Madison in Dane County. The issue presented is
whether this property "was designated . . . trust land on or
before January 1, 1983." 1d.

41 The answer to this question turns on the neaning of
the word "designated.” The mgjority opinion is grounded on the
prem se that the phrase "was designated . . . trust |and" neans
exactly the same as the phrase "was trust land"—that is, the
word "designated” really means nothing in the context of the
passage in which it appears. See mpjority op. 112-4. Because |
di sagree, | respectfully dissent.

I

42 Wsconsin Stat. 8 139.323 has an interesting history,

and understanding that history is essential to understanding the

statute.

L All subsequent references to the Wsconsin Statutes are to
t he 2007-08 version unless otherw se indicat ed.

1
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143 In the late 1970s, Wsconsin inposed an occupational
tax on the sale of cigarettes. Ws. Stat. 8§ 139.31 (1979-80)
The nature of the tax was problematic when the tax was applied
on Indian reservations. In a My 1979 opinion, Attorney Genera
Bronson La Follette advised the Departnment of Revenue that
Wsconsin's cigarette tax laws did not apply to Indian persons
or Indian tribes selling cigarettes on Indian reservations. 68
Ws. Op. Att'y Gen. 151 (1979).

44 The Attorney GCeneral's opinion materially advantaged
I ndi an snoke shops, where tribes sold cigarettes to both Indians
and non-Indians without inposition of a state cigarette tax.

145 By 1981 non-Indian nerchants began to conplain about
the loss of cigarette sales to tax exenpt tribal snoke shops
and the state began to notice the |loss of cigarette tax revenue.
"The Legislative Fiscal Bureau said about 11,000 cases of
untaxed cigarets were sold by "tribal snokeshops' in 1979 and

1980." El don Knoche, Revenue Loss in Sale of Cgarets,

M | waukee Sent., May 2, 1981 (on file with the Legislative
Ref erence Bureau, Madison, Wsconsin). The newspaper reported
that non-Indians "apparently are flocking to the tribes to buy
the cigarets mnus the tax of 16 cents a pack, or $1.60 a
carton.”" 1d.

46 Legi slation was soon introduced to convert Wsconsin's
cigarette tax from an occupational tax to an excise tax. See

1981 A.B. 500 (introduced May 14, 1981). This |egislation was
based on Wshington v. Confederated Tribes of the Colville

| ndi an Reservation, 447 U S. 134, 151-160 (1980), where the
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Suprene Court upheld Washington's excise tax on on-reservation
sal es of cigarettes to non-tribal purchasers.

147 1n 1982 the Joint Commttee on Finance incorporated a

cigarette excise tax into its revision of 1981 Senate Bill 783,
the so-called budget adjustnment bill. See Senate Substitute
Amendnent 1 to 1981 S.B. 783. The Committee's provision

exenpted cigarettes sold to enrolled tribal nmenbers. See id.
148 Governor Lee Sherman Dreyfus vetoed the provision.
However, in his April 29, 1982 veto nessage, Dreyfus said the

fol | ow ng:

| am vetoing conversion of the current occupational
tax on cigarettes to an excise tax effective July,
1983. Sal e of unstanped cigarettes to non-Indians is
a serious and nounting problem in Wsconsin with an
estimated revenue loss of nore than $4 mllion
annual | y. There is no question that state governnent
and Wsconsin's tribes nmust have serious discussions
to resolve this and other tax problens. However, such
negotiations are nore likely to be conducted in "good
faith® if a forced md-1983 solution is not in the

st at ut es. The tribes should understand that the
intent of the Legislature to end the serious erosion
of our cigarette tax base is absolutely clear. A

conprehensive and fair solution to state-tribe tax
probl enms must be found and soon, or the legislature
will re-enact this | aw

Veto nessage of Lee Sherman Dreyfus, Governor, 1981 S.B. 783
(April 29, 1982) (on file with the Legislative Reference Bureau,
Madi son, W sconsin).

149 During the remainder of 1982, representatives of the
Department of Revenue net with representatives of Wsconsin's 11
Indian tribes and bands, attenpting to cone up wth an
agreenent . These negotiations are sunmmarized in the mnutes of

the Wsconsin Legislative Council's Native American Study
3



No. 2007AP1985. dt p

Comm ttee. See Wsconsin Legislative GCouncil, Summary of
Proceedi ngs, Native Anmerican Study Commttee, for My 12, 1982,
at 4-5; July 19, 1982, at 11-12; and Novenber 15, 1982, at 6-8,
10.

50 1In 1983 CGovernor Anthony Earl's first budget contained
| anguage to inplement the agreenent negotiated by the previous
adm ni stration. See 1983 S.B. 83, 8§ 1496-1506. A March 24,
1983 analysis for the Joint Conmttee on Finance described the

provi sion as foll ows:

Senate Bill 83 (the 1983-85 biennial budget bill)
contains language to inplenment a recently-negotiated
agreenent between the Departnent of Revenue and
representatives of Indian tribes in the state, which
woul d require Indian sellers of cigarettes to inpose a
portion of the state cigarette tax on sales to non-
I ndians. This would be acconplished by converting the
current cigarette occupational tax to an excise tax,
to be inposed on the first taxable event in the state
and passed on to the ultinate consuner. Under the
negoti at ed agreenent . . . cigarettes sol d by
distributors to Indians or Indian organizations for
resale would be exenmpt from 70% of the state excise
tax (i.e., subject to a tax of 7.5¢ per pack), and
paynent of the non-exenpt portion would be evidenced
by the appropriate tax stanp purchased by distributors
and affixed to each pack sold to Indian sellers for
resal e. According to the language of SB 83, this
special tax rate would only be applicable if a tribe
i nposed an additional 7.5¢ per pack tax of its own;
ot herwi se, the full anmount of excise tax would be due.
The wuse tax inposed by current |aw on unstanped
cigarettes brought into the state would not apply to
cigarettes taxed at the special rate for Indians. In
addi ti on, t he Depart nent of Revenue would be
authorized to enter into agreenents with Indian tribes
to provide refunds of cigarette taxes paid through the

purchase of stanped cigarettes by Indians. The
Department woul d adopt adm nistrative rules regarding
t he refund provi si on, speci fyi ng t he triba

alternatives of nmmintaining separate records of sales
to Indians, or agreeing to a fornmula for determning

4
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the refund anount (for exanple, Wsconsin per capita
cigarette consunption nultiplied by the reservation
popul ati on).

Menorandum from Bob Lang, Director, Legislative Fiscal Bureau,
to Menbers, Joint Commttee on Finance, at 2 (March 24, 1983)
(regarding 1983-85 Biennial Budget: Cigarette Tax—Sale of
Unt axed Cigarettes by Indians to Non-Indians) (on file with the
Legi sl ati ve Reference Bureau, Madi son, W sconsin).

151 The fiscal paper noted that the proposal canme in
response to the fact that "the state is not currently collecting
any significant cigarette tax revenues on sales by Indians to
non-1ndians, and this creates a price differential potentially
equal to the amount of tax (25¢ per pack) between sales to non-
| ndi an purchasers by Indians and sales by non-Indian retailers.”
Id. at 3.

152 The paper added that, since Decenber 1978, "untaxed
cigarettes have been sold by Indians currently operating from
about twenty sites on reservations and two on Tribal trust

lands. " 1d.

(Tribal trust lands are property purchased by Indians
or tribes and deeded to the U S. Departnent of the
Interior's Bureau of Indian Affairs, and treated as
reservation land for many purposes. The Attorney
General has indicated that such lands are treated as
reservation land for purposes of cigarette taxes.)[?]
The highest sales have reportedly been in the G een
Bay area (Oneida tribe), Wsconsin Dells (Wnnebago
tribe) and on the Lac Court Oeilles reservation in
nort hwest W sconsi n. Sal es of untaxed cigarettes by

2 Attorney General La Follette issued an opinion on March
10, 1982, that l|and purchased and held in trust for Indian
tribes or tribal nenbers under the superintendence of the
federal government has the sane status as official reservation
land. 71 Ws. Op. Att'y Gen. 82 (1982).

5
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| ndi ans have grown from approximately 264,000 cartons
in 1979-80 to over 1,480,000 cartons in 1981-82, and
are expected to reach 2,280,000 cartons in 1982-83.
Most of these sales are to non-Indians, and the
cigarette tax revenue not collected on such taxable
sales is estimted at nearly $5.2 mllion in 1982-83,
i ncreasi ng between 40% and 50% per fiscal year. Based
on current experience wth deliveries of unstanped
cigarettes to Indian sellers, foregone cigarette tax
collections are estimted to be $7.7 million in 1983-
84 and $11.0 mllion in 1984-85. In addition

foregone sales tax collections on these purchases
woul d be approximately $1.2 mllion in 1982-83, $1.7
mllion in 1983-84, and $2.5 million in 1984- 85.

Id. at 3-4.

153 On April 19, 1983, a subconmttee of the Joint
Commttee on Finance proposed a revision of the Governor's
budget proposal. In line with present law, it <called for
inmposition of a full excise tax (e.g., 25 cents a pack) on
I ndian cigarette sales but provided a 70 percent refund to the

tribes. Plan Wuld Alter Cgaret Tax Rule, M| waukee Sent.,

April 20, 1983 (on file with the Legislative Reference Bureau,
Madi son, W sconsin).

154 Carrying a new nane, the Legislative Council's
American Indian Study Commttee nmet on April 22, 1983, and
di scussed these developnents in the Joint Finance Conmttee. It
vot ed unanimously to support the Finance subcomittee's proposa

after learning from Kenneth Funmaker, Sr., a nenber of the

W nnebago tribe (now Ho-Chunk Nation) that the tribe had
acquired "land in the Town of Bloom ng Gove, Dane County, for
pur poses of establishing a snokeshop.™ W sconsin Legislative
Counci |, Sumary  of Pr oceedi ngs, Ameri can | ndi an St udy

Commttee, for April 22, 1983, at 10-11. Three nenbers of the
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commttee who voted to support the proposal (Jim Schlender, Rita
Keshena, and Gerald Hll) were nmenbers of the Great Lakes Inter-
Tribal Council (GITC) team that negotiated the original
cigarette tax agreenent with the Departnent of Revenue. See
Letter from Patricia S. Smith, Chairperson, Anmerican Indian
Study Committee, State of Wsconsin Legislative Council, to
Senator Cerald D. Kl eczka and Representative Mary Lou Miunts, Co-
Chai rpersons of the Joint Conmittee on Finance (May 4, 1983) (on
file with the Legislative Reference Bureau, Mdison, Wsconsin).

155 The Joint Commttee on Finance ultimtely approved the
recommendation of its subconmittee. It introduced a substitute
anendnent to the budget on May 26, 1983. The budget was enacted
by the legislature on July 1, 1983, and becane law after its
publication on July 22, 1983. 1983 Act 27; see also Bulletin,
W sconsin Legislature, Part 1 Senate, Senate Bill 83, at 35-41
(1983).

I

56 The mmjority opinion sets out several key dates for

the property in question:

In 1982, t he Ho- Chunk Nat i on (the
Nation) . . . received permssion from the United
States Departnent on the Interior, Bureau of |Indian
Affairs (BIA), to acquire a five-acre parcel of |and
known as the DeJope Property. A Washington, D.C., BIA
official sent a nmeno dated August 20, 1982, to a
M nneapolis BIA official, stating in relevant part,
"You are, therefore, authorized to accept conveyance
to the United States in trust upon consideration of
appropriate title evidence in accordance wth the
requi renents of 25 CFR 120a. 12 [1982]." On Cct ober
29, 1982, the seller of the DeJdope Property received
paynent from the Nation and conveyed the title by
delivery of a warranty deed. On January 31, 1983, the

7
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M nneapolis BIA Area Director signed the deed,
accepting the conveyance. The deed was recorded with
t he Dane County Regi ster of Deeds on March 18, 1983.

Majority op., 16

57 These dates nust be conpared to the dates related to
Ws. Stat. § 139.323: (1) 1983 Senate Bill 83 was introduced on
February 8, 1983, eight days after the January 31, 1983 date
that the majority considers controlling;, (2) a Joint Finance
subconmi ttee proposed the pertinent revision to the budget on
April 19, 1983, 78 days after the date that the majority
believes is controlling; and (3) the 1983-85 budget becanme |aw
on July 23, 1983, 173 days after the date the DeJdope property
officially went into trust, although § 139.323 did not take
effect until October 1, 1983. By Cctober 1, 1983, the DeJope
property had been in trust for eight nonths.

158 From the ©perspective of the state, Ws. St at .
§ 139.323 was a generous accomodation to Wsconsin |ndian
tribes because it permtted tribal governnments to secure 70
percent of all excise tax collected on the sale of cigarettes to
non-tri bal purchasers on tribal |and. Under this fornula,
tribal revenues would automatically increase every tine the
state raised the cigarette tax. Because tribes had the ability
to acquire additional land, put it into trust, and use it to
facilitate additional cigarette sales, the Joint Commttee on
Fi nance nust have concluded that it had to cut off new |land for
I ndi an snoke shops to prevent further erosion of the state's
cigarette tax base. This appears to be the reason for the

January 1, 1983 cutoff date.
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159 Budget witers knew full well that the budget would
not be passed overnight. Hence, they had to devise a statutory
obstacle to the designation of new trust |and before the budget
became |law. A cutoff of January 1, 1983, served that purpose.

60 The legislature could easily have said the follow ng

in Ws. Stat. 8§ 139.323:

(3) The land on which the sale occurred was
reservation or trust land on or before January 1,
1983.

However, that |anguage would have excluded the DeJope property
that had become trust |and before the budget provision was even
conceived and had been purchased by the Ho-Chunk Nation—with
explicit prior approval of the Bl A~+ong before January 1, 1983.
61 Inasmuch as tribal legislators from +the GITC
Cigarette Conmittee included a Ho-Chunk representative (Harry
Steindorf), see Menorandum from Wsconsin Judi care—+ndian Unit
to Menbers of the GITC Cigarette Commttee (CQOctober 18, 1982)
(on file wth the Legislative Reference Bureau, Madison
Wsconsin), it is inplausible that comittee nenbers were
unaware of the plans of the Ho-Chunk Nation for the DeJope
Property. It is inplausible that key leaders in the
| egi sl ature, the executive branch, and anong the tribes

deliberately excluded from cigarette tax refund eligibility five

acres of property that had been owned by the Ho-Chunk Nation
since Cctober 29, 1982, and had been officially in trust since
January 31, 1983, before the |legislation was passed.

62 To accept the majority opinion requires us to believe

that in 1983 all relevant decision makers, except the Ho-Chunk

9
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knowi ngly and deliberately excluded the DeJdope Property—even
though it already had trust status—w thout any docunentation of
such intentional discrimnation.

163 The mjority's statutory analysis nust be considered
agai nst this background.

1]

64 The nmjority opinion rejects the conclusion of both
the court of appeals and the circuit court that Ws. Stat.
§ 139.323 is anbiguous in the context of this dispute. See
majority op. 9121-22, 26. It makes this determ nation even
though it acknow edges that the word "designate" has multiple

definitions. The mpjority opinion states the foll ow ng:

The court of appeals noted that dictionary definitions

of t he wor d [ desi gnat €] | ed to opposite
interpretations: "The definitions the Nation chooses—
'sel ect’ and 'nom nate,’ see B[ | ack"' s] L[ aw

Dictionary] 447 (6th ed. 1990)—have a prelimnary
sense to them that would support the Nation's proposed
constructi on. However, the definitions 'specify,"’
‘give a name or title to,' and 'characterize,' see
Alnmerican] Heritage] College] Dictionary] 376 (3d
ed. 1993), suggest that the property would need to
actually be held in trust before the property could be
so specified, naned, titled or characterized."

Id., 922 n.5 (quoting Ho-Chunk Nation v. DOR 2008 W App 95,

116, 312 Ws. 2d 484, 754 N.W2d 186).
65 The Anmerican Heritage Dictionary includes anobng the
definitions of "designate" the followng: "To select and set

aside for a duty, an office, or a purpose.” Anmerican Heritage

Dictionary 506 (3d ed. 1992). This definition is illumnated by
focusing on the adjective "designate"—=Appointed but not yet

installed in office."” Id.

10
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66 To illustrate the use of the word "designate" to
signal a probability, a possibility, or even a contingency, we
can |l ook to a statenent issued by the White House on January 20,

2009:

In order to ensure continuity of governnent, Defense
Secretary Robert Gates has been designated by the
outgoing Adm nistration, wth the concurrence of the
incomng Admnistration, to serve as the designated
successor during |nauguration Day, January 20th.

Press Rel ease, The Wite House, Ofice of the Press Secretary
(January 20, 2009). 1In short, Secretary Gates was designated to
become President of the United States if the higher ranking
officials slated by statute to succeed the President in the
event of a disaster were unable to do so. O course, Secretary
Gates was never elected President and never becane President,
but he undoubtedly was designated successor to the President for
one day.

167 This use of the phrase "was designated” is wholly
consistent with the Ho-Chunk's position. On August 20, 1982,
Bl A "desi gnated" the DeJdope property as property it would accept
in trust status. On Cctober 29, 1982, the Nation received title
to the property, and thereafter, in docunents conveyed to the
BIA, the Nation again "designated" the property as property set
aside for trust status. On Decenber 7, 1982, the Geat Lakes
BIA office sent a neno and forwarded a deed to the M nneapolis
BIA office for the Area Director's signature, followng up BIA s
earlier designation.

168 The mmjority rejects this wuse of the word. | t

acknow edges that the word "designated" is not part of the

11
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federal regulations, but it insists upon use of the word as
though the word identified the critical decision point in a
formal process.

169 Subchapter Il of Chapter 139 of the Wsconsin Statutes
deals with cigarette taxes. Section 139.30 sets out a series of
definitions, i ncl udi ng "I ndi an tribe," § 139. 30(5),
"Reservation,” § 139.30(9) and "Trust lands,” § 139.30(13m,
that are enployed in the subchapter.

70 "Trust lands" are defined as "any lands in this state
held in trust by the U S. governnent for the benefit of a tribe
or a nenber of a tribe." Ws. Stat. 8§ 139.30(13m

71 This definition does not help the State in its
interpretation of the word "designated." Under the statute,
"trust lands" are lands "held in trust by the U S. governnent."
Id. The word "designated” does not appear in the Wsconsin
definition and the phrase "was designated” does not add anything
when the phrase is used with respect to an already existing
st at us.

172 The fact is, however, that this "trust |ands"
definition was not enacted until 1999. 1999 Ws. Act 9. Hence,
the nmeaning of "trust land” in 1983 was not confined by a
W sconsin statutory definition. Turning to federal law would
make sense if there were evidence that the legislature relied on
a delineated federal process or if the word "designated"
appeared in the federal regulations. There does not appear to

be such evi dence.

12
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173 What the legislature was famliar with was a 1982
opinion from Attorney General La Follette. See 71 Ws. Op.
Att'y Gen. 82 (1982). Anong the statenents La Follette made in

his opinion are the foll ow ng:

Regardl ess of how |and canme to be reserved for |ndian
use by the federal governnent, the |egal status of
such reserved land is the sane.

ld. at 83 (citation omtted).

It also appears to nmake no difference whether the
land in question is held in trust by the United States
for the use of an Indian tribe or an individual tribe
menber, as with allotments, or whether the tribe holds
the fee title to the | and.

Id. at 85 (enphasis added).
174 Attorney GCeneral La Follette's opinion explains as

foll ows:

In the | eading case on cigarette taxes involving sales
by Indians wthin reservation boundaries, Me V.
Salish & Kootenai Tribes, 425 U S. 463 (1976), the
Court nmade <clear that for purposes of taxation
jurisdiction, all lands located within the exterior
boundaries of an Indian reservation would be treated
t he sane. The Court did not distinguish between |and
| ocated within the reservation which renmained in trust
status, either for the tribe or individual tribe
menbers, and land that had been alienated and is now
owned in fee by Indians or non-Indians. The [C]ourt
refused to distinguish between fee and trust |ands
because it considered "checkerboard jurisdiction”
wi thin reservation boundaries to be unworkabl e.

Id. at 86 (enphasis added).

175 This latter passage is significant because it shows
that land within the boundaries of a reservation need not be
"reservation" or "trust land" to be treated as such. The

statutory definition of "reservation” in Ws. Stat. § 139.30(9)

13
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mrrors this principle.® Thus, Ws. Stat. § 139.323 authorizes a
70 percent refund of excise taxes on cigarettes sold on |and
within the boundaries of an Indian reservation, even though the
land is not "held in trust by the US. governnent for the
benefit of a tribe or nenber of a tribe."

176 Wsconsin Stat. 8 139.323 begins with the follow ng
statenent: "The departnent shall refund 70% of the taxes

coll ected under s. 139.31(1) in respect to sales on reservations

or trust lands of an Indian tribe . . . ." This provision
enpl oys the definitions in 8 139.30 to cover all land within a
reservation's boundaries and all trust |land—that is, all Iand
being held in trust at the tine of the sale. The phrase "was
designated” in subsection (3) |ooks backward to a different
tinme. In that context, the word "designated" is either
superfluous or it conveys a different neaning. There is no

reason why the | egislature would not have used the phrase "was a

reservation or trust land on or before January 1, 1983," unless

the word "designated" had speci al meani ng. The phrase
"reservation or trust | and" and t he phrase
“"land . . . designated a reservation or trust Iland" are not

likely to nmean exactly the sane thing.
177 Unlike this dissent, the majority opinion does not

justify its holding on any historical or policy basis. I t

3 "' Reservation' means all land within the boundaries of the
Bad River, Forest County Potawatom , Lac Courte Oeilles, Lac du
Fl amnbeau, Menom nee, Ml e Lake, Oneida, Red diff, St. Croix,
and Stockbridge-Minsee reservations and the Wnnebago |ndian
conmunities.” Ws. Stat. § 139.30(9).

14
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relies instead on unpersuasive interpretive tools. In ny view,
the only way we would be justified in denying the Ho-Chunk
Nation the requested refund on its DeJdope tax collections would
be to cite docunentary evidence showing that this property was
consi dered and intentionally excluded.

178 For the reasons stated, | respectfully dissent.

179 | am authorized to state that CH EF JUSTI CE SH RLEY S.
ABRAHAMSON and JUSTICE ANN WALSH BRADLEY join Section 111 of

this dissent.
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