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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 N.  PATRI CK CROOKS,  J.    Thi s r evi ew of  a publ i shed 

cour t  of  appeal s deci s i on1 i nvol ves t he Ho- Chunk Nat i on' s appeal  

of  a deni ed cl ai m f or  a t ax r ef und under  Wi s.  St at .  § 139. 323( 3)  

( 2005- 06) . 2  The st at ut e aut hor i zes par t i al  r ef unds f or  c i gar et t e 

t axes pr ovi ded t he t ax was col l ect ed on sal es made on l and t hat  

" was desi gnat ed a r eser vat i on or  t r ust  l and on or  bef or e 

Januar y 1,  1983. "   At  i ssue i s whet her  t he l and on whi ch t he 

                                                 
1 Ho- Chunk Nat i on v.  DOR,  2008 WI  App 95,  312 Wi s.  2d 484,  

754 N. W. 2d 186.  

2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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r el evant  sal es t ook pl ace sat i sf i es t hat  por t i on of  t he st at ut e.   

The l and was appr oved f or  pur chase i n August  1982 and f or mal l y 

accept ed by t he Uni t ed St at es gover nment  on Januar y 31,  1983.   

The quest i on on whi ch t hi s case t ur ns i s at  what  poi nt  a 

par t i cul ar  par cel  of  l and " was desi gnat ed .  .  .  t r ust  l and"  f or  

pur poses of  Wi s.  St at .  § 139. 323.  

¶2 The cour t  of  appeal s det er mi ned t hat  l and cannot  be 

hel d i n t r ust  unt i l  f or mal  accept ance occur s and t hat  i n or der  

t o sat i sf y t he t ax r ef und st at ut e' s r equi r ement s,  l and must  be 

hel d i n t r ust  on or  bef or e Januar y 1,  1983.   Because f or mal  

accept ance of  t he pr oper t y i n quest i on her e di d not  occur  unt i l  

af t er  t hat  dat e,  t he cour t  of  appeal s hel d t hat  t he c l ai m f or  a 

r ef und was pr oper l y deni ed.   Thi s was t he same r esul t  t hat  had 

been r eached by t he Wi sconsi n Depar t ment  of  Revenue ( DOR) ,  t he 

Wi sconsi n Tax Appeal s Commi ssi on ( t he Commi ssi on) ,  and t he 

ci r cui t  cour t .   The Ho- Chunk Nat i on sought  r evi ew.  

¶3 For  t he r easons set  f or t h bel ow,  we af f i r m.   

" [ R] eser vat i ons or  t r ust  l ands"  ar e al so r ef er r ed t o i n t he 

sent ence pr ecedi ng t he pr ovi s i on i n quest i on;  a sensi bl e r eadi ng 

of  t he st at ut e ( Wi s.  St at .  § 139. 323)  r equi r es t hat  t he t wo 

r ef er ences be r ead as i dent i f y i ng t he same l and.   The 

gr ammat i cal  const r uct i on of  t he sent ence i t sel f  l ends f ur t her  

suppor t  t o our  hol di ng because " was desi gnat ed"  pr ecedes bot h " a 

r eser vat i on"  and " t r ust  l and"  and means t he same t hi ng about  

each.   Gi ven t hat  t her e i s no basi s i n t he f eder al  r egul at i ons 

f or  r ecogni z i ng a pr el i mi nar y,  unof f i c i al  st at us f or  

r eser vat i ons or  t r ust  l ands,  t her e i s l i kewi se no basi s f or  
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r eadi ng t hi s st at ut e as i nt endi ng t o appl y t o l and t hat  has 

r ecei ved onl y pr el i mi nar y i nf or mal  appr oval .  

¶4 We t her ef or e hol d t hat  i n t hi s cont ext  t he phr ase " was 

desi gnat ed a r eser vat i on or  t r ust  l and"  i s necessar i l y  r ead as 

r ef er r i ng t o t he appl i cabl e f or mal  pr ocess t hat  must  occur  i n 

or der  f or  l and t o be a r eser vat i on or  t r ust  l and.   Because t he 

pr oper  aut hor i t i es had not  compl et ed t he necessar y st eps f or  t he 

pr oper t y i n quest i on t o be des i gnat ed a r eser vat i on or  t r ust  

l and on or  bef or e Januar y 1,  1983,  and because t hat  i s r equi r ed 

i n or der  t o qual i f y f or  t he t ax r ef und,  t he c l ai m was pr oper l y  

deni ed.  

I .   BACKGROUND 

¶5 The quest i on on whi ch t hi s case t ur ns i s at  what  poi nt  

a par t i cul ar  par cel  of  l and " was desi gnat ed .  .  .  t r ust  l and"  

f or  pur poses of  Wi s.  St at .  § 139. 323,  and because t he par t i es 

di f f er  as t o when t hat  happened,  i t  i s  necessar y t o l ay out ,  

br i ef l y,  t he pr ocess t hr ough whi ch t he l and at  i ssue came t o be 

t r ust  l and.  

¶6 I n 1982 t he Ho- Chunk Nat i on ( t he Nat i on) ,  a f eder al l y 

r ecogni zed I ndi an t r i be,  r ecei ved per mi ssi on f r om t he Uni t ed 

St at es Depar t ment  of  t he I nt er i or ,  Bur eau of  I ndi an Af f ai r s 

( BI A) ,  t o acqui r e a f i ve- acr e par cel  of  l and known as t he DeJope 

Pr oper t y.   A Washi ngt on,  D. C. ,  BI A of f i c i al  sent  a memo dat ed 

August  20,  1982,  t o a Mi nneapol i s BI A of f i c i al ,  st at i ng i n 

r el evant  par t ,  " You ar e,  t her ef or e,  aut hor i zed t o accept  

conveyance t o t he Uni t ed St at es i n t r ust  upon consi der at i on of  

appr opr i at e t i t l e evi dence i n accor dance wi t h t he r equi r ement s 
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of  25 CFR 120a. 12 [ 1982] . "   On Oct ober  29,  1982,  t he sel l er  of  

t he DeJope Pr oper t y r ecei ved payment  f r om t he Nat i on and 

conveyed t he t i t l e by del i ver y of  a war r ant y deed.   On Januar y 

31,  1983,  t he Mi nneapol i s BI A Ar ea Di r ect or  s i gned t he deed,  

accept i ng t he conveyance.   The deed was r ecor ded wi t h t he Dane 

Count y Regi st er  of  Deeds on Mar ch 18,  1983.   

¶7 When t he Nat i on f i l ed c l ai ms wi t h t he DOR r equest i ng a 

r ef und of  70 per cent  of  t he t axes pai d on ci gar et t e sal es at  t he 

DeJope Pr oper t y f or  per i ods dur i ng 2003 and 2004,  t he c l ai ms 

wer e deni ed.   The DOR deni ed t he cl ai ms because " t he [ DOR]  must  

accept  t he dat e of  Januar y 31,  1983[ , ]  as t he dat e t he DeJope 

l and was ' desi gnat ed'  f or  t he pur poses of  § 139. 323,  Wi s.  

St at s. "   As a r esul t ,  t he DOR det er mi ned t hat  t he DeJope 

Pr oper t y di d not  meet  t he st at ut or y r equi r ement s i n or der  t o 

r ecei ve t he r equest ed r ef und.  

¶8 The Nat i on f i l ed an appeal  of  t he deci s i on wi t h t he 

Tax Appeal s Commi ssi on.   I n a r ul i ng and or der  i ssued on 

Febr uar y 15,  2006,  t he Commi ssi on gr ant ed summar y j udgment  i n 

f avor  of  t he DOR.   

¶9 The Nat i on pet i t i oned t he Dane Count y Ci r cui t  Cour t  

f or  r evi ew.   The ci r cui t  cour t ,  t he Honor abl e Sar ah B.  O' Br i en 

pr esi di ng,  af f i r med.  

¶10 The Nat i on t hen f i l ed an appeal ,  and t he cour t  of  

appeal s af f i r med.   Ho- Chunk Nat i on v.  DOR,  2008 WI  App 95,  312 

Wi s.  2d 484,  754 N. W. 2d 186.   The cour t  of  appeal s concl uded 

t hat  " t he Uni t ed St at es gover nment  does not  hol d t he l and i n 

t r ust  unt i l  f or mal  accept ance under  25 C. F. R.  § 151. 14 ( 2007)  
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occur s.   Because t hi s di d not  occur  wi t h r espect  t o t he DeJope 

pr oper t y unt i l  af t er  Januar y 1,  1983,  t he Ho- Chunk Nat i on i s not  

ent i t l ed t o a r ef und. "   I d. ,  ¶¶2,  36.   The Nat i on pet i t i oned f or  

r evi ew,  and t hi s cour t  gr ant ed t he pet i t i on.  

I I .   STANDARD OF REVI EW 

¶11 Thi s case r equi r es st at ut or y i nt er pr et at i on,  and t he 

st andar d of  r evi ew f or  st at ut or y i nt er pr et at i on i s de novo.   DOR 

v.  Menasha Cor p. ,  2008 WI  88,  ¶44,  311 Wi s.  2d 579,  754 N. W. 2d 

95.  

¶12 I n a case t hat  i nvol ves a r ul i ng by t he Commi ssi on,  we 

r evi ew t he Commi ssi on' s deci s i on r at her  t han t he deci s i on of  t he 

c i r cui t  cour t .   I d. ,  ¶46.   Li ke Menasha,  t hi s case i nvol ves 

r evi ew of  an agency act i on so t he quest i on ar i ses as t o whet her  

any def er ence i s due,  and i f  so,  what  l evel  appl i es.   I n 

Menasha,  t hi s cour t  sai d t he agency t o whi ch def er ence i s due i s  

t he Commi ssi on,  and t he l evel  of  def er ence as t o t he 

Commi ssi on' s i nt er pr et at i on of  st at ut es i s one of  t hr ee l evel s:  

gr eat  wei ght ,  due wei ght ,  or  no def er ence.   I d. ,  ¶¶47- 49.   

¶13 I n i t s wr i t t en r ul i ng,  t he Commi ssi on st at ed,  " The 

speci f i c  i ssue bef or e us i s one of  f i r st  i mpr essi on. "   " No 

def er ence i s gi ven t o t he agency ' s st at ut or y i nt er pr et at i on when 

t he i ssue i s one of  f i r st  i mpr essi on,  t he agency has no 

exper i ence or  exper t i se i n deci di ng t he l egal  i ssue pr esent ed,  

or  t he agency' s posi t i on on t he i ssue has been so i nconsi st ent  

as t o pr ovi de no r eal  gui dance. "   Menasha,  ¶50.   We t her ef or e 

r evi ew t he r ul i ng of  t he Commi ssi on i n t hi s case gi v i ng no 

def er ence t o t he agency' s st at ut or y i nt er pr et at i on.  
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I I I .  DI SCUSSI ON 

¶14 Wi sconsi n St at .  § 139. 323 aut hor i zes r ef unds of  

c i gar et t e t axes t o I ndi an t r i bes " i n r espect  t o sal es on 

r eser vat i ons or  t r ust  l ands"  when cer t ai n condi t i ons ar e met .   

The DOR deni ed t he t ax r ef und cl ai m i n t hi s case on t he gr ounds 

t hat  t he c l ai m was f or  sal es on l and t hat  di d not  meet  t he t hi r d 

condi t i on:   t hat  " [ t ] he l and on whi ch t he sal e occur r ed was 

desi gnat ed a r eser vat i on or  t r ust  l and on or  bef or e Januar y 1,  

1983. "   As we not ed pr evi ousl y,  t hat  deni al  was af f i r med by t he 

Commi ssi on.  

¶15 Ther e i s no di sput e t hat  t he DeJope Pr oper t y i s now 

t r ust  l and;  t he di sput e i s whet her  i t  was so des i gnat ed pr i or  t o 

t he Januar y 1,  1983,  deadl i ne such t hat  t axes of  c i gar et t e sal es 

on t hat  pr oper t y meet  t he st at ut e' s condi t i ons and may be 

r ef unded t o t he Nat i on.   The Commi ssi on r ul i ng st at ed,  " Al t hough 

t he par t i es di d not  st i pul at e t o t he f act s i n t hi s case,  t hey do 

not  di sput e any mat er i al  f act s.  .  .  .   Fur t her mor e,  t he 

Depar t ment  does not  di sput e t hat  t he Tr i be' s r ef und Cl ai m 

sat i sf i es al l  of  t he r equi r ement s of  Wi s.  St at .  § 139. 323 except  

one,  whi ch i s t hat  t he l and on whi ch t he ci gar et t e sal es 

occur r ed must  have been ' desi gnat ed a r eser vat i on or  t r ust  l and 

on or  bef or e Januar y 1,  1983. ' "   

¶16 The DOR,  i n ur gi ng us t o af f i r m t he deci s i on of  t he 

Commi ssi on,  ar gues t hat  t he l anguage " was desi gnat ed"  r ef er s t o 

t he of f i c i al  pr ocess descr i bed i n t he f ee- t o- t r ust  r egul at i ons 

spel l ed out  i n t he Code of  Feder al  Regul at i ons ( C. F. R. ) .   Thi s 

pr ocess has sever al  st eps and i s compl et ed,  accor di ng t o t he 



No.  2007AP1985   

 

7 
 

C. F. R. ,  when t he l and i s f or mal l y accept ed i nt o t r ust .   The DOR 

ar gues t hat  t hi s occur r ed wi t h r espect  t o t he l and i n quest i on 

on Januar y 31,  1983,  and as a r esul t ,  t her e i s no ent i t l ement  t o 

a r ef und under  t he st at ut e.   The DOR bases i t s ar gument  on t he 

appl i cabl e r egul at i ons,  25 C. F. R.  §§ 151. 12 and 151. 13 ( 1982) :  

25 C. F. R.  § 151. 12  I f  t he Secr et ar y det er mi nes t hat  
he wi l l  appr ove a r equest  f or  t he acqui s i t i on of  l and 
f r om unr est r i ct ed f ee st at us t o t r ust  st at us,  he shal l  
acqui r e,  or  r equi r e t he appl i cant  t o f ur ni sh,  t i t l e 
evi dence .  .  .  .   Af t er  havi ng t he t i t l e evi dence 
exami ned,  t he Secr et ar y shal l  not i f y t he appl i cant  of  
any l i ens,  encumbr ances,  or  i nf i r mi t i es whi ch may 
exi st .   The Secr et ar y may r equi r e t he el i mi nat i on of  
any such l i ens,  encumbr ances,  or  i nf i r mi t i es pr i or  t o 
t aki ng f i nal  appr oval  act i on on t he acqui s i t i on and he 
shal l  r equi r e el i mi nat i on pr i or  t o such appr oval  i f  
t he l i ens,  encumbr ances,  or  i nf i r mi t i es make t i t l e t o 
t he l and unmar ket abl e.  

25 C. F. R.  § 151. 13  For mal  accept ance of  l and i n t r ust  
st at us shal l  be accompl i shed by t he i ssuance or  
appr oval  of  an i nst r ument  of  conveyance by t he 
Secr et ar y as i s appr opr i at e i n t he c i r cumst ances.  

¶17 The DOR f ur t her  ar gues t hat  i f  t hi s cour t  f i nds t he 

st at ut e ambi guous,  we shoul d r esol ve t he quest i on i n i t s f avor ,  

appl y i ng t he exempt i on canon of  const r uct i on,  whi ch gener al l y 

r equi r es a st r i ct  r eadi ng of  st at ut es havi ng t o do wi t h 

exempt i ons,  r ef unds and ot her  t ax pr i v i l eges.   
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¶18 The Nat i on ar gues t hat  t he DeJope Pr oper t y was 

desi gnat ed t r ust  l and i n August  1982, 3 when t he Washi ngt on BI A 

of f i c i al  aut hor i zed t he l ocal  BI A of f i c i al  " t o accept  

conveyance"  of  t he pr oper t y.   The Nat i on ar gues t hat  t he wor d 

" desi gnat ed, "  when gi ven i t s or di nar y meani ng,  shoul d be 

under st ood t o mean " set  apar t  f or  a pur pose or  dut y, "  and t hat  

t he l and was set  apar t  f or  t he pur pose of  bei ng t r ust  l and at  

t he poi nt  when t he BI A aut hor i zed i t s conveyance.  

¶19 The Nat i on ar gues,  i n t he al t er nat i ve,  t hat  i f  t he 

st at ut e i s ambi guous,  we shoul d appl y t he " I ndi an canon of  

const r uct i on, "  whi ch r equi r es t hat  ambi gui t y be r esol ved i n a 

t r i be’ s f avor  when a st at ut e i s appl i ed t o an I ndi an t r i be.  

¶20 The f i r st  quest i on,  t hen,  i s whet her  t he st at ut e i s 

ambi guous.  

                                                 
3 The Nat i on ar gues i n t he al t er nat i ve t hat  anot her  act  

sat i sf i es t he r equi r ement  t hat  t he l and be desi gnat ed t r ust  l and 
on or  bef or e Januar y 1,  1983.   The Nat i on ar gues t hat ,  at  t he 
l at est ,  t he l and was desi gnat ed t r ust  l and on December  7,  1982,  
t he dat e on whi ch t he Gr eat  Lakes BI A of f i ce sent  a memo and 
f or war ded t he deed——si gned onl y by t he sel l er  at  t hat  poi nt ——t o 
t he Mi nneapol i s of f i ce.   The memo st at es t hat  t he deed i s 
encl osed " f or  appr oval . "   The ar gument  t hat  t hi s act  const i t ut es 
desi gnat i ng t he l and as t r ust  l and i s unper suasi ve f or  t he same 
r easons t hat  t he f i r st  ar gument  i s unper suasi ve;  t he December  7,  
1982,  memo mer el y r epr esent s a di f f er ent  poi nt  i n t he pr e-
appr oval  pr ocess.  
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¶21 The Commi ssi on hel d t hat  Wi s.  St at .  § 139. 323 i s not  

ambi guous,  c i t i ng t o a 1985 opi ni on of  t he At t or ney Gener al  

concer ni ng t he st at ut e. 4 

¶22 The ci r cui t  cour t  and cour t  of  appeal s sai d i t  i s . 5  I n 

t hei r  anal ysi s,  bot h cour t s c i t ed t he f act  t hat  t her e ar e 

mul t i pl e def i ni t i ons of  t he wor d " desi gnat e. "    

¶23 However ,  t he exi st ence of  mul t i pl e def i ni t i ons does 

not  mean t hat  i n a par t i cul ar  cont ext  a wor d i s ambi guous.   As 

we not ed i n Kal al :  

Many wor ds have mul t i pl e di ct i onar y def i ni t i ons;  t he 
appl i cabl e def i ni t i on depends upon t he cont ext  i n 
whi ch t he wor d i s used.   Accor di ngl y,  i t  cannot  be 

                                                 
4 The Commi ssi on sai d,  " The speci f i c  i ssue bef or e us i s one 

of  f i r st  i mpr essi on.   However ,  i n addr essi ng a di f f er ent  
quest i on under  t he same st at ut e,  t he At t or ney Gener al  of  
Wi sconsi n opi ned t hat  Wi s.  St at .  § 139. 323 i s not  
ambi guous.  .  .  .   We al so f i nd t hat  Wi s.  St at .  § 139. 323 i s not  
ambi guous,  and t her ef or e must  be i nt er pr et ed accor di ng t o i t s 
pl ai n meani ng. "   However ,  t he At t or ney Gener al  opi ni on ci t ed,  74 
Wi s.  Op.  At t ' y  Gen.  134 ( 1985) ,  has t o do wi t h anot her  i ssue and 
r eaches no concl usi on speci f i cal l y as t o t he st at ut e' s 
r equi r ement  t hat  sal es occur  on l and t hat  was desi gnat ed a 
r eser vat i on or  t r ust  l and on or  bef or e Januar y 31,  1983.  

5 The ci r cui t  cour t  sai d,  " Bot h of  t hese meani ngs ar e 
r easonabl e,  whi ch i s bor ne out  by t he def i ni t i ons of  ' desi gnat e'  
f ound i n The Amer i can Her i t age Di ct i onar y of  t he Engl i sh 
Language ( 4t h ed.  2000) . "   The cour t  of  appeal s not ed t hat  
di ct i onar y def i ni t i ons of  t he wor d l ed t o opposi t e 
i nt er pr et at i ons:   " The def i ni t i ons t he Nat i on chooses——' sel ect '  
and ' nomi nat e, '  see Bl ack' s Law Di ct i onar y 447 ( 6t h ed.  1990) ——
have a pr el i mi nar y sense t o t hem t hat  woul d suppor t  t he Nat i on' s 
pr oposed const r uct i on.   However ,  t he def i ni t i ons ' speci f y, '  
' gi ve a name or  t i t l e t o, '  and ' char act er i ze, '  see Amer i can 
Her i t age Col l ege Di ct i onar y 376 ( 3d ed.  1993) ,  suggest  t hat  t he 
pr oper t y woul d need t o act ual l y be hel d i n t r ust  bef or e t he 
pr oper t y coul d be so speci f i ed,  named,  t i t l ed or  char act er i zed. "   
Ho- Chunk Nat i on,  312 Wi s.  2d 484,  ¶16.  
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cor r ect  t o suggest ,  f or  exampl e,  t hat  an exami nat i on 
of  a st at ut e' s pur pose or  scope or  cont ext  i s  
compl et el y of f - l i mi t s unl ess t her e i s ambi gui t y.   I t  
i s  cer t ai nl y not  i nconsi st ent  wi t h t he pl ai n- meani ng 
r ul e t o consi der  t he i nt r i nsi c cont ext  i n whi ch 
st at ut or y l anguage i s used;  a pl ai n- meani ng 
i nt er pr et at i on cannot  cont r avene a t ext ual l y or  
cont ext ual l y mani f est  st at ut or y pur pose.   

St at e ex r el .  Kal al  v.  Ci r cui t  Cour t  f or  Dane Count y,  2004 WI  

58,  ¶49,  271 Wi s.  2d 633,  681 N. W. 2d 110.  

¶24 Ot her  cour t s have al so not ed t hat  di ct i onar i es pr ovi de 

mi ni mal  hel p i n a det er mi nat i on of  ambi gui t y.   As one cour t  

not ed:   

Whi l e di ct i onar i es may be hel pf ul  t o t he ext ent  t hey 
set  f or t h t he or di nar y,  usual  meani ng of  wor ds,  t hey 
pr ovi de an i nadequat e t est  f or  ambi gui t y.   To al l ow 
t he exi st ence of  mor e t han one di ct i onar y def i ni t i on 
t o be t he si ne qua non of  ambi gui t y woul d el i mi nat e 
cont ext ual  anal ysi s of  cont r act ual  t er ms;  any t i me a 
def i ni t i on appear ed i n a di ct i onar y of  what ever  
cr edi bi l i t y  or  usage,  t hat  def i ni t i on coul d be sai d t o 
be " r easonabl e"  and t hus r ender  many,  i f  not  most ,  
wor ds ambi guous.   Di ct i onar i es def i ne wor ds i n t he 
abst r act ,  whi l e cour t s must  det er mi ne t he meani ng of  
t er ms i n a par t i cul ar  cont ext  .  .  .  .  

Gul f  Met al s I ndus. ,  I nc.  v.  Chi cago I ns.  Co. ,  993 S. W. 2d 800,  

805- 06 ( Tex.  Ct .  App.  1999) .  

¶25 Thi s i s a poi nt  t hat  i s  easi l y obser ved i n common 

usage——t he f act  t hat  t he wor d " t i p"  has mul t i pl e meani ngs does 

not  r ender  t he sent ence " pol i ce r ecei ved a t i p"  ambi guous.   For  

t hat  mat t er ,  t he wor d " r eser vat i on"  i t sel f  has mul t i pl e 

meani ngs,  but  i n cont ext  i t  i s  unambi guous.   
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¶26 Her e,  t her e ar e t wo ways t he cont ext  of  t he st at ut e 

r ender s t he pr ovi s i on unambi guous not wi t hst andi ng t he mul t i pl e 

di ct i onar y def i ni t i ons of  t he ver b " t o desi gnat e. " 6  

¶27 Fi r st ,  t he sur r oundi ng t ext  of  t he st at ut e r ef er s t o 

l ands t hat  have t he st at us of  r eser vat i on and t r ust  l and,  gi v i ng 

an i ndi cat i on t hat  t he r est  of  t he st at ut e shoul d al so be r ead 

t hat  way.   The l anguage i n t he st at ut e t hat  pr ecedes t he 

enumer at ed condi t i ons st at es:   

Ref unds t o I ndi an t r i bes.   The depar t ment  shal l  r ef und 
70% of  t he t axes col l ect ed under  s.  139. 31( 1)  i n 
r espect  t o sal es on r eser vat i ons or  t r ust  l ands of  an 
I ndi an t r i be t o t he t r i bal  counci l  of  t he t r i be havi ng 
j ur i sdi ct i on over  t he r eser vat i on or  t r ust  l and on 
whi ch t he sal e i s made i f  al l  t he f ol l owi ng condi t i ons 
ar e f ul f i l l ed .  .  .  .  

                                                 
6 We not e t hat  no l egi s l at i ve hi st or y has been pr of f er ed by 

ei t her  par t y t o shed f ur t her  l i ght  on t he t er ms at  i ssue her e.   
The ci r cui t  cour t  sai d,  " Unf or t unat el y,  t he l egi s l at i ve hi st or y  
does not  shed any l i ght  on t hi s ambi gui t y. "   The cour t  of  
appeal s sai d,  " The par t i es have pr esent ed us wi t h no l egi s l at i ve 
hi st or y r egar di ng Wi s.  St at .  § 139. 323. "   Ho- Chunk Nat i on,  312 
Wi s.  2d 484,  ¶18.   The Commi ssi on ci t ed no l egi s l at i ve hi st or y 
i n i t s r ul i ng t hat  t he st at ut e was unambi guous.   I t  f avor abl y 
c i t ed a 1985 opi ni on of  t he At t or ney Gener al ,  74 Wi s.  Op.  At t ' y 
Gen.  134 ( 1985) ,  whi ch addr essed a di f f er ent  quest i on about  Wi s.  
St at .  § 139. 323 and opi ned on t he l egi s l at i ve hi st or y r el evant  
t o t hat  quest i on;  however ,  t hat  opi ni on does not  addr ess t he 
quest i on r ai sed her e and does not  assi st  i n our  anal ysi s.  

The di ssent  car ef ul l y exami nes l egi s l at i ve hi st or y but  
st ops shor t  of  i dent i f y i ng anyt hi ng t hat  document s t he 
l egi s l at ur e' s i nt ent  f or  t he DeJope Pr oper t y t o be subj ect  t o 
t he t ax r ef und.   The l egi s l at ur e was f r ee ( and of  cour se r emai ns 
f r ee)  t o t ake a di f f er ent  appr oach——a si mpl e edi t  woul d suf f i ce 
t o br oaden t he scope of  t hi s st at ut e i n such a way t hat  t he 
DeJope Pr oper t y woul d not  c l ear l y be excl uded ( e. g. ,  t o change 
t he Januar y 1,  1983,  cut - of f  dat e t o coi nci de wi t h t he ef f ect i ve 
dat e of  t he st at ut e or  t o set  a l at er  cut - of f  dat e) .      
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Wi s.  St at .  § 139. 323 ( emphasi s added) .  

¶28 I n t he enumer at ed condi t i ons,  t he f ur t her  condi t i on i s 

set  f or t h t hat  t he l and on whi ch t he sal e occur r ed " was 

desi gnat ed"  t r ust  l and bef or e a speci f i c  dat e,  Januar y 1,  1983.   

We agr ee wi t h t he cour t  of  appeal s t hat  t her e i s no r eason t o 

r ead t he t wo par t s of  t he st at ut e as r ef er r i ng t o di f f er ent  

r equi r ement s f or  t he l and.   The f i r st  par t  of  t he st at ut e r ef er s  

t o sal es on l and t hat  has t he st at us of  r eser vat i on or  t r ust  

l and,  and t he second par t  of  t he st at ut e s i mpl y l i mi t s t he 

r ef und t o t axes col l ect ed on sal es t hat  occur r ed on l and t hat  

had t hat  st at us on or  bef or e t he speci f i ed dat e.    

¶29 Second,  i n t he sent ence we const r ue,  t he ver b ( i n t he 

passi ve const r uct i on,  " was desi gnat ed" )  connect s t he subj ect  

( " t he l and on whi ch t he sal e occur r ed" )  t o t wo subj ect i ve 

compl ement s ( " a r eser vat i on"  and " t r ust  l and" ) .   Or di nar i l y ,  

" was desi gnat ed"  woul d be under st ood t o appl y i n t he same way t o 

each of  t hose t er ms.   I n ot her  wor ds,  what ever  " was desi gnat ed"  

means as t o " a r eser vat i on, "  i t  al so means as t o " t r ust  l and. "   

Put  t he ot her  way,  i t  cannot  r easonabl y be r ead as meani ng " set  

asi de f or  f ut ur e appr oval "  wi t h r egar d t o t r ust  l ands,  unl ess i t  

means t he same t hi ng f or  r eser vat i ons.   However ,  t her e i s no 

i ndi cat i on t hat  f eder al  l aw r ecogni zes an of f i c i al  st at us f or  

l and havi ng r ecei ved pr el i mi nar y appr oval  f or  r eser vat i on l ands. 7  

                                                 
7 As t he cour t  of  appeal s not ed,  t he r el evant  f eder al  

r egul at i ons never  use t he wor d " desi gnat ed, "  so t her e i s no 
hel pf ul  gui dance t o be f ound t her e.   Ho- Chunk Nat i on,  312 Wi s.  
2d 484,  ¶20.  
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¶30 Reser vat i ons have been cr eat ed by st at ut e,  agr eement ,  

execut i ve or der ,  and t r eat y.   See Uni t ed St at es v.  Di on,  476 

U. S.  734,  745 n. 8 ( 1986) .   Tr ust  l and i s cr eat ed i n accor dance 

wi t h f eder al  r egul at i ons.   The choi ce of  t he wor d " desi gnat ed"  

i n t hi s st at ut e i s sensi bl e because i t  encompasses t he var i et y 

of  met hods by whi ch l and at t ai ns t he di st i nct i on of  r eser vat i on 

or  t r ust  l and.   Onl y when t he appl i cabl e st eps ar e compl et ed 

does t he l and i n quest i on at t ai n t he st at us r equi r ed by t he 

st at ut e.  

¶31 That  i s al so a pl ausi bl e r eason t o choose t he wor d 

" desi gnat ed"  i n t he f i r st  pl ace.   The Nat i on ar gues t hat  we must  

r ead t he wor d " desi gnat ed"  as meani ng l and t hat  has some 

pr el i mi nar y and non- f i nal  appr oval ;  ot her wi se we r ender  t he 

wor ds sur pl usage. 8  I t  i s  t r ue t hat  t he l egi s l at ur e coul d have 

wor ded t he st at ut e a number  of  ways t o accompl i sh what  i t  

i nt ended.   The st at ut e coul d have been wr i t t en wi t hout  t he wor d 

" desi gnat ed. "   We do gi ve ef f ect  t o ever y wor d i n a st at ut e.   

Gi v i ng ef f ect  t o ever y wor d,  however ,  does not  r equi r e t hat  we 

gener at e ambi gui t y wher e t her e i s none evi dent  i n t he cont ext .   

Her e we gi ve ef f ect  t o t he wor d " desi gnat ed"  wi t hout  r eadi ng i t  

t he way t hat  t he Nat i on asks.   As not ed above,  somet i mes t he 

wor d wi t h br oader  connot at i ons i s t he bet t er  choi ce because i t s 

meani ng encompasses t he var i ed pr ocedur es t hat  ar e i nvol ved.   

Her e,  f or  exampl e,  r ef er r i ng t o l and t hat  has been " desi gnat ed"  

                                                 
8 " [ S] t at ut es must  be const r ued,  i f  possi bl e,  so t hat  no 

wor d or  c l ause i s r ender ed sur pl usage. "   Hayne v.  Pr ogr essi ve N.  
I ns.  Co. ,  115 Wi s.  2d 68,  339 N. W. 2d 588 ( 1983) .  
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a r eser vat i on cover s r eser vat i ons cr eat ed i n a var i et y of  ways.   

To r ead t he wor d " desi gnat ed"  ot her wi se,  as l oaded wi t h gr eat  

meani ng and as conf er r i ng of f i c i al  st at us based on a nonf i nal  

act ,  i s  t o i mpor t  unnecessar y uncer t ai nt y i nt o a st r ai ght f or war d 

st at ut e.   

¶32 As was not ed pr evi ousl y,  t her e i s,  i n f act ,  a ser i es 

of  pr el i mi nar y and t ent at i ve act s t hat  ar e par t  of  t he pr ocess 

by whi ch l and becomes t r ust  l and,  as a l ook at  t he r el evant  

r egul at i ons makes cl ear .   Ther e ar e al so obst acl es i n t he 

pr ocess t hat  may i n some cases pr ove f at al  t o t he t r ansact i on.   

The r egul at i ons di scuss t he pot ent i al  ef f ect  of  l i ens,  f or  

exampl e,  and gi ve t he Secr et ar y of  t he I nt er i or  t he aut hor i t y t o 

r equi r e t hat  t hey be el i mi nat ed. 9  

¶33 These r egul at i ons r equi r e " appr oval  of  an i nst r ument  

of  conveyance"  bef or e t he f or mal  accept ance of  t he l and i n t r ust  

st at us i s accompl i shed. 10  The deed i n t he r ecor d,  t he i nst r ument  

of  conveyance her e,  shows t hat  i t  was appr oved on Januar y 31,  

1983.   

                                                 
9 " Af t er  havi ng t he t i t l e evi dence exami ned,  t he Secr et ar y 

shal l  not i f y t he appl i cant  of  any l i ens,  encumbr ances,  or  
i nf i r mi t i es whi ch may exi st .   The Secr et ar y may r equi r e t he 
el i mi nat i on of  any such l i ens,  encumbr ances,  or  i nf i r mi t i es 
pr i or  t o t aki ng f i nal  appr oval  act i on on t he acqui s i t i on and he 
shal l  r equi r e el i mi nat i on pr i or  t o such appr oval  i f  t he l i ens,  
encumbr ances,  or  i nf i r mi t i es make t i t l e t o t he l and 
unmar ket abl e. "   25 C. F. R.  § 151. 12 ( 1982) .  

10 " For mal  accept ance of  l and i n t r ust  st at us shal l  be 
accompl i shed by t he i ssuance or  appr oval  of  an i nst r ument  of  
conveyance by t he Secr et ar y as i s appr opr i at e i n t he 
c i r cumst ances. "   25 C. F. R.  § 151. 13 ( 1982) .  
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¶34 We br i ef l y acknowl edge addi t i onal  ar gument s made by 

t he par t i es concer ni ng t he appr opr i at e canons of  const r uct i on.   

The Nat i on ar gues t hat  t he st at ut e shoul d be const r ued l i ber al l y 

because i t  concer ns I ndi an t r i bes.   Under  t he " I ndi an canon of  

const r uct i on, "  st at ut es " passed f or  t he benef i t  of  dependent  

I ndi an t r i bes .  .  .  ar e t o be l i ber al l y const r ued,  [ wi t h]  

doubt f ul  expr essi ons bei ng r esol ved i n f avor  of  t he I ndi ans. "   

Br yan v.  I t asca Count y,  Mi nn. ,  426 U. S.  373,  392 ( 1976) .   

¶35 However ,  t he DOR ar gues t hat  cour t s have decl i ned t o 

appl y t he I ndi an canon wher e t her e was no ambi gui t y i n t he 

st at ut e i n t he f i r st  pl ace.   See Chi ckasaw Nat i on v.  Uni t ed 

St at es,  534 U. S.  84,  95 ( 2001)  ( al so not i ng t hat  t he I ndi an 

canon does not  necessar i l y  t r ump ot her  canons of  const r uct i on 

wher e t hey conf l i c t  and speci f i cal l y ment i oni ng t he exempt i on 

canon) .   The DOR f ur t her  ar gues t hat  t hat  i s  pr eci sel y t he case 

her e because t he st at ut e i s t he equi val ent  of  an exempt i on 

st at ut e,  and i t  i s  wel l  set t l ed t hat  st at ut es concer ni ng 

exempt i ons,  deduct i ons,  and pr i v i l eges ar e st r i ct l y const r ued. 11 

                                                 
11 " [ T] ax exempt i ons,  deduct i ons,  and pr i v i l eges ar e mat t er s  

pur el y of  l egi s l at i ve gr ace and t ax st at ut es ar e t o be st r i ct l y 
const r ued agai nst  t he gr ant i ng of  t he same,  and one who cl ai ms 
an exempt i on must  poi nt  t o an expr ess pr ovi s i on gr ant i ng such 
exempt i on by l anguage whi ch cl ear l y speci f i es t he same,  and t hus 
br i ng hi msel f  c l ear l y wi t hi n t he t er ms t her eof . "   Comet  Co.  v.  
Dep' t  of  Taxat i on,  243 Wi s.  117,  123,  9 N. W. 2d 620 ( 1943) .   " An 
exempt i on f r om t axat i on must  be cl ear  and expr ess.   Al l  
pr esumpt i ons ar e agai nst  i t ,  and i t  shoul d not  be ext ended by 
i mpl i cat i on. "   Soo Li ne R. R.  Co.  v.  DOR,  89 Wi s.  2d 331,  359,  
278 N. W. 2d 487 ( Ct .  App.  1979) ,  af f ' d,  97 Wi s.  2d 56,  292 N. W. 2d 
869 ( 1980) .   See al so Ladi sh Mal t i ng Co.  v.  DOR,  98 Wi s.  2d 496,  
502,  297 N. W. 2d 56 ( Ct .  App.  1980) .  
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¶36 Because we hol d t hat  t he st at ut e i s unambi guous when 

t he pr ovi s i ons ar e r ead i n cont ext ,  i t  i s  not  necessar y t o 

addr ess t he ar gument s concer ni ng whi ch canons of  st at ut or y 

i nt er pr et at i on woul d appl y wer e t he st at ut e ambi guous.   However ,  

we not e t hat  even wer e we t o hol d t hat  t he st at ut e i s ambi guous,  

t he bar  woul d be set  qui t e hi gh f or  t he Nat i on under  t he 

appl i cabl e canon of  st at ut or y const r uct i on:    

As a gener al  r ul e cour t s have hel d t hat  st at ut es 
exempt i ng pr oper t y f r om t axat i on shoul d be st r i ct l y 
const r ued i n f avor  of  t axat i on,  but  shoul d not  be 
i nt er pr et ed unr easonabl y.   I f  t he st andar d gr ant i ng an 
exempt i on i s capabl e of  t wo i nt er pr et at i ons,  one 
gr ant i ng exempt i on and t he ot her  denyi ng i t ,  t he 
const r uct i on whi ch deni es t he exempt i on must  be 
adopt ed.   The same r ul e has been appl i ed t o 
deduct i ons.  

.  .  .  .  

Tax r ef und st at ut es must  be const r ued st r i ct l y i n 
f avor  of  i mposi ng t he t ax and agai nst  al l owi ng t he 
r ef und,  and t he bur den i s on t he per son r equest i ng t he 
r ef und t o br i ng hi msel f  wi t hi n t he r ef und st at ut e.   

Nor man J.  Si nger ,  3A Sut her l and St at ut or y Const r uct i on § 66: 9 

( 6t h ed.  2003)  ( c i t at i ons omi t t ed) .   I t  i s  c l ear  t o us t hat  t he 

Nat i on woul d have consi der abl e di f f i cul t y meet i ng t he bur den of  

over comi ng t he count er vai l i ng exempt i on canon,  especi al l y 

consi der i ng t he way t he Uni t ed St at es Supr eme Cour t  i n Chi ckasaw 

Nat i on s i gnal ed t he I ndi an canon' s l oss of  st r engt h.  

I V.  CONCLUSI ON 

¶37 For  t he r easons set  f or t h above,  we af f i r m.   

" [ R] eser vat i ons or  t r ust  l ands"  ar e al so r ef er r ed t o i n t he 

sent ence i mmedi at el y pr ecedi ng t he pr ovi s i on i n quest i on;  a 
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sensi bl e r eadi ng of  t he st at ut e ( Wi s.  St at .  § 139. 323)  r equi r es 

t hat  t he t wo r ef er ences be r ead as i dent i f y i ng t he same l and.   

The gr ammat i cal  const r uct i on of  t he sent ence i t sel f  l ends 

f ur t her  suppor t  t o our  hol di ng because " was desi gnat ed"  pr ecedes 

bot h " a r eser vat i on"  and " t r ust  l and"  and means t he same t hi ng 

about  each.   Gi ven t hat  t her e i s no basi s i n t he f eder al  

r egul at i ons f or  r ecogni z i ng a pr el i mi nar y,  unof f i c i al  st at us f or  

r eser vat i ons or  t r ust  l ands,  t her e i s l i kewi se no basi s f or  

r eadi ng t hi s st at ut e as i nt endi ng t o appl y t o l and t hat  has 

r ecei ved onl y pr el i mi nar y i nf or mal  appr oval .  

¶38 We t her ef or e hol d t hat  i n t hi s cont ext  t he phr ase " was 

desi gnat ed a r eser vat i on or  t r ust  l and"  i s necessar i l y  r ead as 

r ef er r i ng t o t he appl i cabl e f or mal  pr ocess t hat  must  occur  i n 

or der  f or  l and t o be a r eser vat i on or  t r ust  l and.   Because t he 

pr oper  aut hor i t i es had not  compl et ed t he necessar y st eps f or  t he 

pr oper t y i n quest i on t o be des i gnat ed a r eser vat i on or  t r ust  

l and on or  bef or e Januar y 1,  1983,  and because t hat  i s r equi r ed 

i n or der  t o qual i f y f or  t he t ax r ef und,  t he c l ai m was pr oper l y  

deni ed.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶39 DAVI D T.  PROSSER,  J.    (dissenting).  Wi sconsi n l aw 

r equi r es t he Wi sconsi n Depar t ment  of  Revenue t o r ef und 70 

per cent  of  t he st at e exci se t ax on ci gar et t es t hat  an I ndi an 

t r i be col l ect s f or  t he st at e on i t s r eser vat i on or  t r ust  l ands,  

pr ovi ded t hat  " [ t ] he l and on whi ch t he sal e occur r ed was 

desi gnat ed a r eser vat i on or  t r ust  l and on or  bef or e Januar y 1,  

1983. "   Wi s.  St at .  § 139. 323( 3)  ( 2007- 08) . 1  I f  t he l and on whi ch 

t he sal e occur r ed was not  desi gnat ed a r eser vat i on or  t r ust  l and 

on or  bef or e Januar y 1,  1983,  t he st at e keeps t he ent i r e t ax.  

¶40 I n t hi s case,  t he Ho- Chunk Nat i on seeks a r ef und of  70 

per cent  of  t he t ax col l ect ed on i t s DeJope t r ust  l and on t he 

east  s i de of  Madi son i n Dane Count y.   The i ssue pr esent ed i s 

whet her  t hi s pr oper t y " was desi gnat ed .  .  .  t r ust  l and on or  

bef or e Januar y 1,  1983. "   I d.  

¶41 The answer  t o t hi s quest i on t ur ns on t he meani ng of  

t he wor d " desi gnat ed. "   The maj or i t y opi ni on i s gr ounded on t he 

pr emi se t hat  t he phr ase " was desi gnat ed .  .  .  t r ust  l and"  means 

exact l y t he same as t he phr ase " was t r ust  l and" ——t hat  i s,  t he 

wor d " desi gnat ed"  r eal l y means not hi ng i n t he cont ext  of  t he 

passage i n whi ch i t  appear s.   See maj or i t y op.  ¶¶2- 4.   Because I  

di sagr ee,  I  r espect f ul l y di ssent .  

I  

¶42 Wi sconsi n St at .  § 139. 323 has an i nt er est i ng hi st or y,  

and under st andi ng t hat  hi st or y i s essent i al  t o under st andi ng t he 

st at ut e.  

                                                 
1 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2007- 08 ver si on unl ess ot her wi se i ndi cat ed.  
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¶43 I n t he l at e 1970s,  Wi sconsi n i mposed an occupat i onal  

t ax on t he sal e of  c i gar et t es.   Wi s.  St at .  § 139. 31 ( 1979- 80) .   

The nat ur e of  t he t ax was pr obl emat i c when t he t ax was appl i ed 

on I ndi an r eser vat i ons.   I n a May 1979 opi ni on,  At t or ney Gener al  

Br onson La Fol l et t e advi sed t he Depar t ment  of  Revenue t hat  

Wi sconsi n' s c i gar et t e t ax l aws di d not  appl y t o I ndi an per sons 

or  I ndi an t r i bes sel l i ng c i gar et t es on I ndi an r eser vat i ons.   68 

Wi s.  Op.  At t ' y  Gen.  151 ( 1979) .  

¶44 The At t or ney Gener al ' s  opi ni on mat er i al l y  advant aged 

I ndi an smoke shops,  wher e t r i bes sol d c i gar et t es t o bot h I ndi ans 

and non- I ndi ans wi t hout  i mposi t i on of  a st at e c i gar et t e t ax.  

¶45 By 1981 non- I ndi an mer chant s began t o compl ai n about  

t he l oss of  c i gar et t e sal es t o t ax exempt  t r i bal  smoke shops,  

and t he st at e began t o not i ce t he l oss of  c i gar et t e t ax r evenue.   

" The Legi s l at i ve Fi scal  Bur eau sai d about  11, 000 cases of  

unt axed ci gar et s wer e sol d by ' t r i bal  smokeshops'  i n 1979 and 

1980. "   El don Knoche,  Revenue Loss i n Sal e of  Ci gar et s,  

Mi l waukee Sent . ,  May 2,  1981 ( on f i l e wi t h t he Legi s l at i ve 

Ref er ence Bur eau,  Madi son,  Wi sconsi n) .   The newspaper  r epor t ed 

t hat  non- I ndi ans " appar ent l y ar e f l ocki ng t o t he t r i bes t o buy 

t he ci gar et s mi nus t he t ax of  16 cent s a pack,  or  $1. 60 a 

car t on. "   I d.  

¶46 Legi s l at i on was soon i nt r oduced t o conver t  Wi sconsi n' s 

c i gar et t e t ax f r om an occupat i onal  t ax t o an exci se t ax.   See 

1981 A. B.  500 ( i nt r oduced May 14,  1981) .   Thi s l egi s l at i on was 

based on Washi ngt on v.  Conf eder at ed Tr i bes of  t he Col v i l l e 

I ndi an Reser vat i on,  447 U. S.  134,  151- 160 ( 1980) ,  wher e t he 
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Supr eme Cour t  uphel d Washi ngt on' s exci se t ax on on- r eser vat i on 

sal es of  c i gar et t es t o non- t r i bal  pur chaser s.  

¶47 I n 1982 t he Joi nt  Commi t t ee on Fi nance i ncor por at ed a 

c i gar et t e exci se t ax i nt o i t s r evi s i on of  1981 Senat e Bi l l  783,  

t he so- cal l ed budget  adj ust ment  bi l l .   See Senat e Subst i t ut e 

Amendment  1 t o 1981 S. B.  783.   The Commi t t ee' s pr ovi s i on 

exempt ed ci gar et t es sol d t o enr ol l ed t r i bal  member s.   See i d.  

¶48 Gover nor  Lee Sher man Dr eyf us vet oed t he pr ovi s i on.   

However ,  i n hi s Apr i l  29,  1982 vet o message,  Dr eyf us sai d t he 

f ol l owi ng:  

I  am vet oi ng conver si on of  t he cur r ent  occupat i onal  
t ax on ci gar et t es t o an exc i se t ax ef f ect i ve Jul y,  
1983.   Sal e of  unst amped ci gar et t es t o non- I ndi ans i s 
a ser i ous and mount i ng pr obl em i n Wi sconsi n wi t h an 
est i mat ed r evenue l oss of  mor e t han $4 mi l l i on 
annual l y.   Ther e i s no quest i on t hat  st at e gover nment  
and Wi sconsi n' s t r i bes must  have ser i ous di scussi ons 
t o r esol ve t hi s and ot her  t ax pr obl ems.   However ,  such 
negot i at i ons ar e mor e l i kel y t o be conduct ed i n " good 
f ai t h"  i f  a f or ced mi d- 1983 sol ut i on i s not  i n t he 
st at ut es.   The t r i bes shoul d under st and t hat  t he 
i nt ent  of  t he Legi s l at ur e t o end t he ser i ous er osi on 
of  our  c i gar et t e t ax base i s absol ut el y c l ear .   A 
compr ehensi ve and f ai r  sol ut i on t o st at e- t r i be t ax 
pr obl ems must  be f ound and soon,  or  t he l egi s l at ur e 
wi l l  r e- enact  t hi s l aw.  

Vet o message of  Lee Sher man Dr eyf us,  Gover nor ,  1981 S. B.  783 

( Apr i l  29,  1982)  ( on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi sconsi n) .  

 ¶49 Dur i ng t he r emai nder  of  1982,  r epr esent at i ves of  t he 

Depar t ment  of  Revenue met  wi t h r epr esent at i ves of  Wi sconsi n' s 11 

I ndi an t r i bes and bands,  at t empt i ng t o come up wi t h an 

agr eement .   These negot i at i ons ar e summar i zed i n t he mi nut es of  

t he Wi sconsi n Legi s l at i ve Counci l ' s  Nat i ve Amer i can St udy 
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Commi t t ee.   See Wi sconsi n Legi s l at i ve Counci l ,  Summar y of  

Pr oceedi ngs,  Nat i ve Amer i can St udy Commi t t ee,  f or  May 12,  1982,  

at  4- 5;  Jul y 19,  1982,  at  11- 12;  and November  15,  1982,  at  6- 8,  

10.  

¶50 I n 1983 Gover nor  Ant hony Ear l ' s  f i r st  budget  cont ai ned 

l anguage t o i mpl ement  t he agr eement  negot i at ed by t he pr evi ous 

admi ni st r at i on.   See 1983 S. B.  83,  §§ 1496- 1506.   A Mar ch 24,  

1983 anal ysi s f or  t he Joi nt  Commi t t ee on Fi nance descr i bed t he 

pr ovi s i on as f ol l ows:  

 Senat e Bi l l  83 ( t he 1983- 85 bi enni al  budget  bi l l )  
cont ai ns l anguage t o i mpl ement  a r ecent l y- negot i at ed 
agr eement  bet ween t he Depar t ment  of  Revenue and 
r epr esent at i ves of  I ndi an t r i bes i n t he st at e,  whi ch 
woul d r equi r e I ndi an sel l er s of  c i gar et t es t o i mpose a 
por t i on of  t he st at e c i gar et t e t ax on sal es t o non-
I ndi ans.   Thi s  woul d be accompl i shed by conver t i ng t he 
cur r ent  c i gar et t e occupat i onal  t ax t o an exci se t ax,  
t o be i mposed on t he f i r st  t axabl e event  i n t he st at e 
and passed on t o t he ul t i mat e consumer .   Under  t he 
negot i at ed agr eement  .  .  .  c i gar et t es sol d by 
di st r i but or s t o I ndi ans or  I ndi an or gani zat i ons f or  
r esal e woul d be exempt  f r om 70% of  t he st at e exci se 
t ax ( i . e. ,  subj ect  t o a t ax of  7. 5¢ per  pack) ,  and 
payment  of  t he non- exempt  por t i on woul d be evi denced 
by t he appr opr i at e t ax st amp pur chased by di st r i but or s 
and af f i xed t o each pack sol d t o I ndi an sel l er s f or  
r esal e.   Accor di ng t o t he l anguage of  SB 83,  t hi s 
speci al  t ax r at e woul d onl y be appl i cabl e i f  a t r i be 
i mposed an addi t i onal  7. 5¢ per  pack t ax of  i t s own;  
ot her wi se,  t he f ul l  amount  of  exci se t ax woul d be due.   
The use t ax i mposed by cur r ent  l aw on unst amped 
ci gar et t es br ought  i nt o t he st at e woul d not  appl y t o 
c i gar et t es t axed at  t he speci al  r at e f or  I ndi ans.   I n 
addi t i on,  t he Depar t ment  of  Revenue woul d be 
aut hor i zed t o ent er  i nt o agr eement s wi t h I ndi an t r i bes 
t o pr ovi de r ef unds of  c i gar et t e t axes pai d t hr ough t he 
pur chase of  st amped ci gar et t es by I ndi ans.   The 
Depar t ment  woul d adopt  admi ni st r at i ve r ul es r egar di ng 
t he r ef und pr ovi s i on,  speci f y i ng t he t r i bal  
al t er nat i ves of  mai nt ai ni ng separ at e r ecor ds of  sal es 
t o I ndi ans,  or  agr eei ng t o a f or mul a f or  det er mi ni ng 
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t he r ef und amount  ( f or  exampl e,  Wi sconsi n per  capi t a 
c i gar et t e consumpt i on mul t i pl i ed by t he r eser vat i on 
popul at i on) .  

Memor andum f r om Bob Lang,  Di r ect or ,  Legi s l at i ve Fi scal  Bur eau,  

t o Member s,  Joi nt  Commi t t ee on Fi nance,  at  2 ( Mar ch 24,  1983)  

( r egar di ng 1983- 85 Bi enni al  Budget :  Ci gar et t e Tax——Sal e of  

Unt axed Ci gar et t es by I ndi ans t o Non- I ndi ans)  ( on f i l e wi t h t he 

Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n) .  

 ¶51 The f i scal  paper  not ed t hat  t he pr oposal  came i n 

r esponse t o t he f act  t hat  " t he st at e i s not  cur r ent l y col l ect i ng 

any si gni f i cant  c i gar et t e t ax r evenues on sal es by I ndi ans t o 

non- I ndi ans,  and t hi s cr eat es a pr i ce di f f er ent i al  pot ent i al l y  

equal  t o t he amount  of  t ax ( 25¢ per  pack)  bet ween sal es t o non-

I ndi an pur chaser s by I ndi ans and sal es by non- I ndi an r et ai l er s. "   

I d.  at  3.  

 ¶52 The paper  added t hat ,  s i nce December  1978,  " unt axed 

ci gar et t es have been sol d by I ndi ans cur r ent l y oper at i ng f r om 

about  t went y s i t es on r eser vat i ons and t wo on Tr i bal  t r ust  

l ands. "   I d.  

( Tr i bal  t r ust  l ands ar e pr oper t y pur chased by I ndi ans 
or  t r i bes and deeded t o t he U. S.  Depar t ment  of  t he 
I nt er i or ' s Bur eau of  I ndi an Af f ai r s,  and t r eat ed as 
r eser vat i on l and f or  many pur poses.   The At t or ney 
Gener al  has i ndi cat ed t hat  such l ands ar e t r eat ed as 
r eser vat i on l and f or  pur poses of  c i gar et t e t axes. ) [ 2]   
The hi ghest  sal es have r epor t edl y been i n t he Gr een 
Bay ar ea ( Onei da t r i be) ,  Wi sconsi n Del l s ( Wi nnebago 
t r i be)  and on t he Lac Cour t  Or ei l l es r eser vat i on i n 
nor t hwest  Wi sconsi n.   Sal es of  unt axed ci gar et t es by 

                                                 
2 At t or ney Gener al  La Fol l et t e i ssued an opi ni on on Mar ch 

10,  1982,  t hat  l and pur chased and hel d i n t r ust  f or  I ndi an 
t r i bes or  t r i bal  member s under  t he super i nt endence of  t he 
f eder al  gover nment  has t he same st at us as of f i c i al  r eser vat i on 
l and.   71 Wi s.  Op.  At t ' y  Gen.  82 ( 1982) .   
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I ndi ans have gr own f r om appr oxi mat el y 264, 000 car t ons 
i n 1979- 80 t o over  1, 480, 000 car t ons i n 1981- 82,  and 
ar e expect ed t o r each 2, 280, 000 car t ons i n 1982- 83.   
Most  of  t hese sal es ar e t o non- I ndi ans,  and t he 
ci gar et t e t ax r evenue not  col l ect ed on such t axabl e 
sal es i s est i mat ed at  near l y $5. 2 mi l l i on i n 1982- 83,  
i ncr easi ng bet ween 40% and 50% per  f i scal  year .   Based 
on cur r ent  exper i ence wi t h del i ver i es of  unst amped 
ci gar et t es t o I ndi an sel l er s,  f or egone ci gar et t e t ax 
col l ect i ons ar e est i mat ed t o be $7. 7 mi l l i on i n 1983-
84 and $11. 0 mi l l i on i n 1984- 85.   I n addi t i on,  
f or egone sal es t ax col l ect i ons on t hese pur chases 
woul d be appr oxi mat el y $1. 2 mi l l i on i n 1982- 83,  $1. 7 
mi l l i on i n 1983- 84,  and $2. 5 mi l l i on i n 1984- 85.  

I d.  at  3- 4.  

¶53 On Apr i l  19,  1983,  a subcommi t t ee of  t he Joi nt  

Commi t t ee on Fi nance pr oposed a r evi s i on of  t he Gover nor ' s 

budget  pr oposal .   I n l i ne wi t h pr esent  l aw,  i t  cal l ed f or  

i mposi t i on of  a f ul l  exci se t ax ( e. g. ,  25 cent s a pack)  on 

I ndi an ci gar et t e sal es but  pr ovi ded a 70 per cent  r ef und t o t he 

t r i bes.   Pl an Woul d Al t er  Ci gar et  Tax Rul e,  Mi l waukee Sent . ,  

Apr i l  20,  1983 ( on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  

Madi son,  Wi sconsi n) .  

¶54 Car r yi ng a new name,  t he Legi s l at i ve Counci l ' s  

Amer i can I ndi an St udy Commi t t ee met  on Apr i l  22,  1983,  and 

di scussed t hese devel opment s i n t he Joi nt  Fi nance Commi t t ee.   I t  

vot ed unani mousl y t o suppor t  t he Fi nance subcommi t t ee' s pr oposal  

af t er  l ear ni ng f r om Kennet h Funmaker ,  Sr . ,  a member  of  t he 

Wi nnebago t r i be ( now Ho- Chunk Nat i on)  t hat  t he t r i be had 

acqui r ed " l and i n t he Town of  Bl oomi ng Gr ove,  Dane Count y,  f or  

pur poses of  est abl i shi ng a smokeshop. "   Wi sconsi n Legi s l at i ve 

Counci l ,  Summar y of  Pr oceedi ngs,  Amer i can I ndi an St udy 

Commi t t ee,  f or  Apr i l  22,  1983,  at  10- 11.   Thr ee member s of  t he 
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commi t t ee who vot ed t o suppor t  t he pr oposal  ( J i m Schl ender ,  Ri t a 

Keshena,  and Ger al d Hi l l )  wer e member s of  t he Gr eat  Lakes I nt er -

Tr i bal  Counci l  ( GLI TC)  t eam t hat  negot i at ed t he or i gi nal  

c i gar et t e t ax agr eement  wi t h t he Depar t ment  of  Revenue.   See 

Let t er  f r om Pat r i c i a S.  Smi t h,  Chai r per son,  Amer i can I ndi an 

St udy Commi t t ee,  St at e of  Wi sconsi n Legi s l at i ve Counci l ,  t o 

Senat or  Ger al d D.  Kl eczka and Repr esent at i ve Mar y Lou Munt s,  Co-

Chai r per sons of  t he Joi nt  Commi t t ee on Fi nance ( May 4,  1983)  ( on 

f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  Wi sconsi n) .  

¶55 The Joi nt  Commi t t ee on Fi nance ul t i mat el y appr oved t he 

r ecommendat i on of  i t s  subcommi t t ee.   I t  i nt r oduced a subst i t ut e 

amendment  t o t he budget  on May 26,  1983.   The budget  was enact ed 

by t he l egi s l at ur e on Jul y 1,  1983,  and became l aw af t er  i t s 

publ i cat i on on Jul y 22,  1983.   1983 Act  27;  see al so Bul l et i n,  

Wi sconsi n Legi s l at ur e,  Par t  1 Senat e,  Senat e Bi l l  83,  at  35- 41 

( 1983) .  

I I  

¶56 The maj or i t y opi ni on set s out  sever al  key dat es f or  

t he pr oper t y i n quest i on:  

 I n 1982,  t he Ho- Chunk Nat i on ( t he 
Nat i on)  .  .  .  r ecei ved per mi ssi on f r om t he Uni t ed 
St at es Depar t ment  on t he I nt er i or ,  Bur eau of  I ndi an 
Af f ai r s ( BI A) ,  t o acqui r e a f i ve- acr e par cel  of  l and 
known as t he DeJope Pr oper t y.   A Washi ngt on,  D. C. ,  BI A 
of f i c i al  sent  a memo dat ed August  20,  1982,  t o a 
Mi nneapol i s BI A of f i c i al ,  st at i ng i n r el evant  par t ,  
" You ar e,  t her ef or e,  aut hor i zed t o accept  conveyance 
t o t he Uni t ed St at es i n t r ust  upon consi der at i on of  
appr opr i at e t i t l e evi dence i n accor dance wi t h t he 
r equi r ement s of  25 CFR 120a. 12 [ 1982] . "   On Oct ober  
29,  1982,  t he sel l er  of  t he DeJope Pr oper t y r ecei ved 
payment  f r om t he Nat i on and conveyed t he t i t l e by 
del i ver y of  a war r ant y deed.   On Januar y 31,  1983,  t he 
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Mi nneapol i s BI A Ar ea Di r ect or  s i gned t he deed,  
accept i ng t he conveyance.   The deed was r ecor ded wi t h 
t he Dane Count y Regi st er  of  Deeds on Mar ch 18,  1983.  

Maj or i t y op. ,  ¶6.  

¶57 These dat es must  be compar ed t o t he dat es r el at ed t o 

Wi s.  St at .  § 139. 323:  ( 1)  1983 Senat e Bi l l  83 was i nt r oduced on 

Febr uar y 8,  1983,  ei ght  days af t er  t he Januar y 31,  1983 dat e 

t hat  t he maj or i t y consi der s cont r ol l i ng;  ( 2)  a Joi nt  Fi nance 

subcommi t t ee pr oposed t he per t i nent  r evi s i on t o t he budget  on 

Apr i l  19,  1983,  78 days af t er  t he dat e t hat  t he maj or i t y 

bel i eves i s cont r ol l i ng;  and ( 3)  t he 1983- 85 budget  became l aw 

on Jul y 23,  1983,  173 days af t er  t he dat e t he DeJope pr oper t y 

of f i c i al l y  went  i nt o t r ust ,  al t hough § 139. 323 di d not  t ake 

ef f ect  unt i l  Oct ober  1,  1983.   By Oct ober  1,  1983,  t he DeJope 

pr oper t y had been i n t r ust  f or  ei ght  mont hs.    

¶58 Fr om t he per spect i ve of  t he st at e,  Wi s.  St at .  

§ 139. 323 was a gener ous accommodat i on t o Wi sconsi n I ndi an 

t r i bes because i t  per mi t t ed t r i bal  gover nment s t o secur e 70 

per cent  of  al l  exci se t ax col l ect ed on t he sal e of  c i gar et t es t o 

non- t r i bal  pur chaser s on t r i bal  l and.   Under  t hi s f or mul a,  

t r i bal  r evenues woul d aut omat i cal l y i ncr ease ever y t i me t he 

st at e r ai sed t he ci gar et t e t ax.   Because t r i bes had t he abi l i t y  

t o acqui r e addi t i onal  l and,  put  i t  i nt o t r ust ,  and use i t  t o 

f aci l i t at e addi t i onal  c i gar et t e sal es,  t he Joi nt  Commi t t ee on 

Fi nance must  have concl uded t hat  i t  had t o cut  of f  new l and f or  

I ndi an smoke shops t o pr event  f ur t her  er osi on of  t he st at e' s  

c i gar et t e t ax base.   Thi s appear s t o be t he r eason f or  t he 

Januar y 1,  1983 cut of f  dat e.  
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¶59 Budget  wr i t er s knew f ul l  wel l  t hat  t he budget  woul d 

not  be passed over ni ght .   Hence,  t hey had t o devi se a st at ut or y 

obst acl e t o t he desi gnat i on of  new t r ust  l and bef or e t he budget  

became l aw.   A cut of f  of  Januar y 1,  1983,  ser ved t hat  pur pose.  

¶60 The l egi s l at ur e coul d easi l y have sai d t he f ol l owi ng 

i n Wi s.  St at .  § 139. 323:  

( 3)  The l and on whi ch t he sal e occur r ed was 
r eser vat i on or  t r ust  l and on or  bef or e Januar y 1,  
1983.  

However ,  t hat  l anguage woul d have excl uded t he DeJope pr oper t y  

t hat  had become t r ust  l and bef or e t he budget  pr ovi s i on was even 

concei ved and had been pur chased by t he Ho- Chunk Nat i on——wi t h 

expl i c i t  pr i or  appr oval  of  t he BI A——l ong bef or e Januar y 1,  1983.  

¶61 I nasmuch as t r i bal  l egi s l at or s f r om t he GLI TC 

Ci gar et t e Commi t t ee i ncl uded a Ho- Chunk r epr esent at i ve ( Har r y 

St ei ndor f ) ,  see Memor andum f r om Wi sconsi n Judi car e——I ndi an Uni t  

t o Member s of  t he GLI TC Ci gar et t e Commi t t ee ( Oct ober  18,  1982)  

( on f i l e wi t h t he Legi s l at i ve Ref er ence Bur eau,  Madi son,  

Wi sconsi n) ,  i t  i s  i mpl ausi bl e t hat  commi t t ee member s wer e 

unawar e of  t he pl ans of  t he Ho- Chunk Nat i on f or  t he DeJope 

Pr oper t y.   I t  i s  i mpl ausi bl e t hat  key l eader s i n t he 

l egi s l at ur e,  t he execut i ve br anch,  and among t he t r i bes 

del i ber at el y exc l uded f r om ci gar et t e t ax r ef und el i gi bi l i t y  f i ve 

acr es of  pr oper t y t hat  had been owned by t he Ho- Chunk Nat i on 

s i nce Oct ober  29,  1982,  and had been of f i c i al l y  i n t r ust  s i nce 

Januar y 31,  1983,  bef or e t he l egi s l at i on was passed.  

¶62 To accept  t he maj or i t y opi ni on r equi r es us t o bel i eve 

t hat  i n 1983 al l  r el evant  deci s i on maker s,  except  t he Ho- Chunk,  
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knowi ngl y and del i ber at el y excl uded t he DeJope Pr oper t y——even 

t hough i t  al r eady had t r ust  st at us——wi t hout  any document at i on of  

such i nt ent i onal  di scr i mi nat i on.    

¶63 The maj or i t y ' s st at ut or y anal ysi s must  be consi der ed 

agai nst  t hi s backgr ound.  

I I I  

¶64 The maj or i t y opi ni on r ej ect s t he concl usi on of  bot h 

t he cour t  of  appeal s and t he ci r cui t  cour t  t hat  Wi s.  St at .  

§ 139. 323 i s ambi guous i n t he cont ext  of  t hi s di sput e.   See 

maj or i t y op.  ¶¶21- 22,  26.   I t  makes t hi s det er mi nat i on even 

t hough i t  acknowl edges t hat  t he wor d " desi gnat e"  has mul t i pl e 

def i ni t i ons.   The maj or i t y opi ni on st at es t he f ol l owi ng:  

The cour t  of  appeal s not ed t hat  di ct i onar y def i ni t i ons 
of  t he wor d [ desi gnat e]  l ed t o opposi t e 
i nt er pr et at i ons:  " The def i ni t i ons t he Nat i on chooses——
' sel ect '  and ' nomi nat e, '  see B[ l ack' s]  L[ aw]  
D[ i ct i onar y]  447 ( 6t h ed.  1990) ——have a pr el i mi nar y 
sense t o t hem t hat  woul d suppor t  t he Nat i on' s  pr oposed 
const r uct i on.   However ,  t he def i ni t i ons ' speci f y, '  
' gi ve a name or  t i t l e t o, '  and ' char act er i ze, '  see 
A[ mer i can]  H[ er i t age]  C[ ol l ege]  D[ i ct i onar y]  376 ( 3d 
ed.  1993) ,  suggest  t hat  t he pr oper t y woul d need t o 
act ual l y be hel d i n t r ust  bef or e t he pr oper t y coul d be 
so speci f i ed,  named,  t i t l ed or  char act er i zed. "  

I d. ,  ¶22 n. 5 ( quot i ng Ho- Chunk Nat i on v.  DOR,  2008 WI  App 95,  

¶16,  312 Wi s.  2d 484,  754 N. W. 2d 186) .  

¶65 The Amer i can Her i t age Di ct i onar y i ncl udes among t he 

def i ni t i ons of  " desi gnat e"  t he f ol l owi ng:  " To sel ect  and set  

asi de f or  a dut y ,  an of f i ce,  or  a pur pose. "   Amer i can Her i t age 

Di ct i onar y 506 ( 3d ed.  1992) .   Thi s def i ni t i on i s i l l umi nat ed by 

f ocusi ng on t he adj ect i ve " des i gnat e" ——" Appoi nt ed but  not  yet  

i nst al l ed i n of f i ce. "   I d.  
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¶66 To i l l ust r at e t he use of  t he wor d " desi gnat e"  t o 

s i gnal  a pr obabi l i t y ,  a possi bi l i t y ,  or  even a cont i ngency,  we 

can l ook t o a st at ement  i ssued by t he Whi t e House on Januar y 20,  

2009:  

I n or der  t o ensur e cont i nui t y of  gover nment ,  Def ense 
Secr et ar y Rober t  Gat es has been desi gnat ed by t he 
out goi ng Admi ni st r at i on,  wi t h t he concur r ence of  t he 
i ncomi ng Admi ni st r at i on,  t o ser ve as t he desi gnat ed 
successor  dur i ng I naugur at i on Day,  Januar y 20t h.  

Pr ess Rel ease,  The Whi t e House,  Of f i ce of  t he Pr ess Secr et ar y 

( Januar y 20,  2009) .   I n shor t ,  Secr et ar y Gat es was desi gnat ed t o 

become Pr esi dent  of  t he Uni t ed St at es i f  t he hi gher  r anki ng 

of f i c i al s s l at ed by st at ut e t o succeed t he Pr esi dent  i n t he 

event  of  a di sast er  wer e unabl e t o do so.   Of  cour se,  Secr et ar y 

Gat es was never  el ect ed Pr esi dent  and never  became Pr esi dent ,  

but  he undoubt edl y was desi gnat ed successor  t o t he Pr esi dent  f or  

one day.    

¶67 Thi s use of  t he phr ase " was desi gnat ed"  i s whol l y 

consi st ent  wi t h t he Ho- Chunk' s posi t i on.   On August  20,  1982,  

BI A " desi gnat ed"  t he DeJope pr oper t y as pr oper t y i t  woul d accept  

i n t r ust  st at us.   On Oct ober  29,  1982,  t he Nat i on r ecei ved t i t l e 

t o t he pr oper t y,  and t her eaf t er ,  i n document s conveyed t o t he 

BI A,  t he Nat i on agai n " desi gnat ed"  t he pr oper t y as pr oper t y set  

asi de f or  t r ust  st at us.   On December  7,  1982,  t he Gr eat  Lakes 

BI A of f i ce sent  a memo and f or war ded a deed t o t he Mi nneapol i s  

BI A of f i ce f or  t he Ar ea Di r ect or ' s s i gnat ur e,  f ol l owi ng up BI A' s 

ear l i er  desi gnat i on.  

¶68 The maj or i t y r ej ect s t hi s use of  t he wor d.   I t  

acknowl edges t hat  t he wor d " desi gnat ed"  i s not  par t  of  t he 
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f eder al  r egul at i ons,  but  i t  i nsi st s upon use of  t he wor d as 

t hough t he wor d i dent i f i ed t he cr i t i cal  deci s i on poi nt  i n a 

f or mal  pr ocess.    

¶69 Subchapt er  I I  of  Chapt er  139 of  t he Wi sconsi n St at ut es 

deal s wi t h c i gar et t e t axes.   Sect i on 139. 30 set s  out  a ser i es of  

def i ni t i ons,  i ncl udi ng " I ndi an t r i be, "  § 139. 30( 5) ,  

" Reser vat i on, "  § 139. 30( 9)  and " Tr ust  l ands, "  § 139. 30( 13m) ,  

t hat  ar e empl oyed i n t he subchapt er .  

¶70 " Tr ust  l ands"  ar e def i ned as " any l ands i n t hi s st at e 

hel d i n t r ust  by t he U. S.  gover nment  f or  t he benef i t  of  a t r i be 

or  a member  of  a t r i be. "   Wi s.  St at .  § 139. 30( 13m) .  

¶71 Thi s def i ni t i on does not  hel p t he St at e i n i t s 

i nt er pr et at i on of  t he wor d " des i gnat ed. "   Under  t he st at ut e,  

" t r ust  l ands"  ar e l ands " hel d i n t r ust  by t he U. S.  gover nment . "   

I d.   The wor d " desi gnat ed"  does not  appear  i n t he Wi sconsi n 

def i ni t i on and t he phr ase " was desi gnat ed"  does not  add anyt hi ng 

when t he phr ase i s used wi t h r espect  t o an al r eady exi st i ng 

st at us.    

¶72 The f act  i s ,  however ,  t hat  t hi s " t r ust  l ands"  

def i ni t i on was not  enact ed unt i l  1999.   1999 Wi s.  Act  9.   Hence,  

t he meani ng of  " t r ust  l and"  i n 1983 was not  conf i ned by a 

Wi sconsi n st at ut or y def i ni t i on.   Tur ni ng t o f eder al  l aw woul d 

make sense i f  t her e wer e evi dence t hat  t he l egi s l at ur e r el i ed on 

a del i neat ed f eder al  pr ocess or  i f  t he wor d " desi gnat ed"  

appear ed i n t he f eder al  r egul at i ons.   Ther e does not  appear  t o 

be such evi dence.  
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¶73 What  t he l egi s l at ur e was f ami l i ar  wi t h was a 1982 

opi ni on f r om At t or ney Gener al  La Fol l et t e.   See 71 Wi s.  Op.  

At t ' y  Gen.  82 ( 1982) .   Among t he st at ement s La Fol l et t e made i n 

hi s opi ni on ar e t he f ol l owi ng:   

Regar dl ess of  how l and came t o be r eser ved f or  I ndi an 
use by t he f eder al  gover nment ,  t he l egal  s t at us of  
such r eser ved l and i s t he same.  

I d.  at  83 ( c i t at i on omi t t ed) .  

 I t  al so appear s t o make no di f f er ence whet her  t he 
l and i n quest i on i s hel d i n t r ust  by t he Uni t ed St at es 
f or  t he use of  an I ndi an t r i be or  an i ndi v i dual  t r i be 
member ,  as wi t h al l ot ment s,  or  whet her  t he t r i be hol ds 
t he f ee t i t l e t o t he l and.  

I d.  at  85 ( emphasi s added) .  

¶74 At t or ney Gener al  La Fol l et t e' s opi ni on expl ai ns as 

f ol l ows:  

I n t he l eadi ng case on ci gar et t e t axes i nvol v i ng sal es 
by I ndi ans wi t hi n r eser vat i on boundar i es,  Moe v.  
Sal i sh & Koot enai  Tr i bes,  425 U. S.  463 ( 1976) ,  t he 
Cour t  made cl ear  t hat  f or  pur poses of  t axat i on 
j ur i sdi ct i on,  al l  l ands l ocat ed wi t hi n t he ext er i or  
boundar i es of  an I ndi an r eser vat i on woul d be t r eat ed 
t he same.   The Cour t  di d not  di s t i ngui sh bet ween l and 
l ocat ed wi t hi n t he r eser vat i on whi ch r emai ned i n t r ust  
st at us,  ei t her  f or  t he t r i be or  i ndi v i dual  t r i be 
member s,  and l and t hat  had been al i enat ed and i s now 
owned i n f ee by I ndi ans or  non- I ndi ans.   The [ C] our t  
r ef used t o di st i ngui sh bet ween f ee and t r ust  l ands 
because i t  consi der ed " checker boar d j ur i sdi ct i on"  
wi t hi n r eser vat i on boundar i es t o be unwor kabl e.  

I d.  at  86 ( emphasi s added) .  

¶75 Thi s l at t er  passage i s s i gni f i cant  because i t  shows 

t hat  l and wi t hi n t he boundar i es of  a r eser vat i on need not  be 

" r eser vat i on"  or  " t r ust  l and"  t o be t r eat ed as such.   The 

st at ut or y def i ni t i on of  " r eser vat i on"  i n Wi s.  St at .  § 139. 30( 9)  
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mi r r or s t hi s pr i nci pl e. 3  Thus,  Wi s.  St at .  § 139. 323 aut hor i zes a 

70 per cent  r ef und of  exci se t axes on ci gar et t es sol d on l and 

wi t hi n t he boundar i es of  an I ndi an r eser vat i on,  even t hough t he 

l and i s not  " hel d i n t r ust  by t he U. S.  gover nment  f or  t he 

benef i t  of  a t r i be or  member  of  a t r i be. "  

¶76 Wi sconsi n St at .  § 139. 323 begi ns wi t h t he f ol l owi ng 

st at ement :  " The depar t ment  shal l  r ef und 70% of  t he t axes 

col l ect ed under  s.  139. 31( 1)  i n r espect  t o sal es on r eser vat i ons 

or  t r ust  l ands of  an I ndi an t r i be .  .  .  . "   Thi s pr ovi s i on 

empl oys t he def i ni t i ons i n § 139. 30 t o cover  al l  l and wi t hi n a 

r eser vat i on' s boundar i es and al l  t r ust  l and——t hat  i s,  al l  l and 

bei ng hel d i n t r ust  at  t he t i me of  t he sal e.   The phr ase " was 

desi gnat ed"  i n subsect i on ( 3)  l ooks backwar d t o a di f f er ent  

t i me.   I n t hat  cont ext ,  t he wor d " desi gnat ed"  i s ei t her  

super f l uous or  i t  conveys a di f f er ent  meani ng.   Ther e i s no 

r eason why t he l egi s l at ur e woul d not  have used t he phr ase " was a 

r eser vat i on or  t r ust  l and on or  bef or e Januar y 1,  1983, "  unl ess 

t he wor d " desi gnat ed"  had speci al  meani ng.   The phr ase 

" r eser vat i on or  t r ust  l and"  and t he phr ase 

" l and .  .  .  desi gnat ed a r eser vat i on or  t r ust  l and"  ar e not  

l i kel y t o mean exact l y t he same t hi ng.  

¶77 Unl i ke t hi s di ssent ,  t he maj or i t y opi ni on does not  

j ust i f y i t s hol di ng on any hi st or i cal  or  pol i cy basi s.   I t  

                                                 
3 " ' Reser vat i on'  means al l  l and wi t hi n t he boundar i es of  t he 

Bad Ri ver ,  For est  Count y Pot awat omi ,  Lac Cour t e Or ei l l es,  Lac du 
Fl ambeau,  Menomi nee,  Mol e Lake,  Onei da,  Red Cl i f f ,  St .  Cr oi x,  
and St ockbr i dge- Munsee r eser vat i ons and t he Wi nnebago I ndi an 
communi t i es. "   Wi s.  St at .  § 139. 30( 9) .  
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r el i es i nst ead on unper suasi ve i nt er pr et i ve t ool s.   I n my vi ew,  

t he onl y way we woul d be j ust i f i ed i n denyi ng t he Ho- Chunk 

Nat i on t he r equest ed r ef und on i t s DeJope t ax col l ect i ons woul d 

be t o c i t e document ar y evi dence showi ng t hat  t hi s pr oper t y was 

consi der ed and i nt ent i onal l y excl uded.    

¶78 For  t he r easons st at ed,  I  r espect f ul l y di ssent .  

¶79 I  am aut hor i zed t o st at e t hat  CHI EF JUSTI CE SHI RLEY S.  

ABRAHAMSON and JUSTI CE ANN WALSH BRADLEY j oi n Sect i on I I I  of  

t hi s di ssent .  
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