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children in foster care as there are non-Indian children. Eighty per-
cent of these were placed in non:Indian homes.'? ‘ .
Wisconsin o

Tliere are 10,456 Indian children under 21 in Wisconsin. Of these,
733 (or 1 out of every 14.3) Indian children has been adopted. No data

was available on adoptions by non-Indians. The adoption rate for -

non-Indian children is 1 out of every 251.5. There are therefore by

proportion, 17.9 times (1,760 percent) as many Indian children in -

adoptive homes as there are non-Indian children. .

There are 545 (or 1 out of every 19) Indian children in foster care.
The foster care rate for non-Indians is 1 out of every 252. There are
therefore by proportion, 13.4 times (1,330 percent) as many Indian
children in foster care as there are non-Indian children. No data
was available on how many Indian children are placed in non-Indian
homes and institutions. -

Wyoming ) : Lo o

There are 2,832 Indian children under 21 in Wyoming. The figures
on adoptions are too small to be statistically significant. ,

There are 98 (or 1 out of every 28.9) Indian childrenin foster care.
The foster care rate for non-Indians, is 1 out of every 301:6 There
are therefore by proportion, 10.4 times (1,040 percent)-as many In-
dian children in foster care as there are non-Indian children. Fifty-
seven percent of the Indian children in State foster care are in
non-Indian homes; and 51 percent of the children in BIA foster care
are in non-Indian homes.

Utah L .
There are 6,690 Indian children under 21 in Utal. Of these; 328,
(or 1 out of every 20.4) Indian children has been adopted. No data
was available on adoptions by non-Indians. The adoption rate for:
non-Indian children is 1 out of every 68.5. There are therefore by
proportion 8.4 times (340 percent) as many Indian children in-adop-
{ive homes as there are non-Indian children. UL

There are 249 (or 1 out of every 26.4) Indian children in foster
care. The foster care rate for mon-Indians is 1 out of every 402.9.
There are therefore by proportion, 15 times (1,500 percent) as many
Tndian children in foster care as there are non-Indian children. No
data was available on how many Indian children are placed in non-
Tnidian homes and institutions. ‘ :

2. LEGAL STATUS—WIIO DECIDES?

The Federal courts. as well as some _State courts, have generally
recognized the crucial place which the issue of child custody holds

in the framework of tribal self-determination.

If tribal sovereignty is to have any meaning at all at this juncture of histor.y,
it must necessarily include the right within its own boundaries apd {neml.)ersllaup
to provide for its young, a sine qua non to the preservation of its identity.

The most recent Supreme Court case on the subject, Fisher v. Dis-
irict Court}* affirmed the jurisdiction of the Northern Cheyenne

12 Northwest transcript, exhlbit 14. R .

13 W(;‘;cc;:zv:in I’otmnath;mies of Hannehville Indiana Community v. Housion, 396 F. Supp.
719, 720 (W.D. Mich.. 1973). . .

1447 L.Ed. 2d 106 (1976).
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Tribal Court to make custody determinations in the face of a chal-
lenge to have such jurisdiction taken by Montana State courts. Since
Montana had not acquired any jurisdiction over Indian country pur-
suant to Public Law 280, and the action arose on the reservation, the

Supreme Court characterized the tribal court’s jurisdiction as '

exclusive.

Many Indian child placement issues do not necessarily arise in such
clean-cut fashion. Frequently, the physical location of the child affects
whether the tribal court has jurisdiction. Decoteaw v. The District
Court,’® is a case involving a conflict between State and tribal juris-
diction, where the pertinent acts occurred on both trust land and non-
trust land. The Supreme Court upheld State jurisdiction based on a
finding that the non-trust portion of the “former” reservation had
been terminated. In that case, the tribal interest in the welfare of its
minor member, however, cannot be as a practical matter any less than
where geography assures jurisdiction.

Although Decoteau did not deal with the issue of “domicile,” it is
pertinent to child welfare jurisdiction. “Domicile” is a legal concept
that does not depend exclusively on one’s physical location at any
one given moment in tinie. rather it is based on the apparent inten-
tion of permanent residency. Many Indian families move back and
forth from a reservation dwelling to border communities or even
to distant communities, depending on employment and educational
opportunities. The domicile of a child is often viewed as a basis for
a court’s jurisdiction to determine his/her custody. In these situations
where family ties to the reservation are strong, but the child is tem-
porarily off the reservation, a fairly strong Tegal argument can be
made for tribal court jurisdiction. In a recent New Mexico case in-
volving & Navaho child situated off reservation in Gallup, N. Mex.,
it was argued: that the Navajo tribal court is the appropriate forumn
to determine custody.'® :

Child rearing and the maintenance of tribal identity are “essential tribal
relations’” [citation omitted]. By paralyzing the ability of the tribe to per-
petuate 1tself, the intrusion of a State in family relationships within the Navaho
Nation and interference with a child’s ethnic identity with the tribe of his birth
are ultimately the most severe methods of undermining retained tribal sover-
eignty and autonomy.”

This concept of court jurisdiction is based on the tribal status of
the individual rather than the mere geography of the child and recog-
nizes that the tribal relationship is one of parens patriae to all its
minor tribal members. It is an attractive formulation, considering
that in reality, Indian children are usually culturally and tribally
terminated by placements to non-Indian homes when they are subject
to State court systems.®* This has not been given substantial recogni-
tion by the courts.® As a practical matter, this construction seems
limited to situations where the Indian child is in reasonable prox-
imity to the tribal court, such-as in a border town. Applying this
construction to an Indian child living in Chicago who is an enrolled

18420 U.S. 425 (1975).

16 See e.q., Wisconsin Potowatomies of the Hannahville Indian. Community ~. Houstnn,
supra; and Shaving Bear v. Pearson, et al., 8.D. Cir. Ct., Gth Jurlsdietion Cir. June 21,
1974 (unreported).

177111 the matter of the Adoption of Randall Nathan Swanson, Amicus Curae Brief, No.

2407,
18 rpid at 8.
1% See, Matter of Greybull, 543 P.24 1079 (1975).
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member of the Yakima Nation would create major practical difficul-
ties without a well-defined operating system for eﬁ'ggtuatmg fljlb_nl.
Jllljlsi(sltl,c't;gnl.nobility will frequently remove _I.ndian-c}li}ﬂd_rgl}l;‘ from’
reservation systems and bring them into initial contact with I}Qni
Indian systems, so mobility will also remove a child subject to a triba

court’s jurisdiction into another geographic jurisdiction. This hc'ir{
create the following problem: After a tribal court determines c1 il¢

custody, the child leaves the reservation, and the issue .of custoc ylls
relitigated in a non-Indian court. Generally, ]oe;}ween the 'Stat.es, the
constitutional standard of “full faith and credit” governs the way one
court will treat the decisions of another. This standard is not. consti-

tutionally required of State courts with respect to the judgments of -

~ tribal courts. State courts can (and some do)—under the principle of

. . . - C e . Of .
comity—respect between sovereigns—recognize the determinations o:

i efused to
ibal courts. Recently the Maryland Court of Appeals re )
:Lllio;lv Maryland courts to determine the custody of a _Crow_chllg
where that determination had been made by the Crow Tribal C‘ourt.

FinpINGs

1, The removal of Indian children from their natural homes and
tribal setting has been and continues to be a national crisis.

c . ! A : jously
2. Removal of Indian children from their cultural setting serious
impacts a long-term tribal survival and has damaging social and .

psychological 1mpact on many individual Indian children.

3. Non-Indian public and private agencies, with some exceptions, .

show almost no sensitivity to Indian culture and society.
Sllz.“léleéllggt litigation in attempting to cure the problem of the re-
moval of Indian children, although valuable, cannot affect a total
sogftaf)ﬂ.e ‘current systems of data collection concerning the re‘{rlqva,l,
and placement of Indian children are woefully inadequate and “hide
‘ull dimension of the problems. . S
th%. “'Illlle l%%l. Governmeglt, pursuant to its trust responsibility to
Indian tribes, has failed to protect the most valuable resource of any
ibe—its children. o
trl7.e T}lle policy of the United States should be to do all within its
power to insure that Indian children remain in Indlan_‘-hro_m;es.; ‘

RECOMMENDATIONS

. should, by comprehensive legislation, directly address
thela gx?or‘;)%gfrfi of Inaia)rll child placemenf The l:aglslatlon should
adhere to the following principles:

a. The issue of custody of an Indian child domiciled on a reserva--

tion shall be subject to the exclusive jurisdiction of the tribal court
where such exists. . o
A ;we.l\Vhere an Indian child is not domiciled on a reservation a.ncl_‘ g}lb-
ject to the jurisdiction of non-Indian authorities, the tribe of origin
of the child shall be given reasonable notice before any action aﬂ'ect;pg
his/her custody is taken. ‘ T

2 Wakefield v. Little Light, 276 Md. 333, 347 A 24 228 (1975).
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¢. The tribe of origin shall have the right to intervene as a party in
interest in child placement proceedings.

d. Non-Indian social service agencics, as a condition to the Federal
funding they receive, shall have an aflirmative obligation—by specific
programs—to:

(i) provide training concerning Indian culture and traditions
to all its staff;

(ii) establish a preference for placement of Indian children in
Indian homes;

(ii1) evaluate and change all economically and culturally in-
appropriate placement criteria ; :

(iv) consult with Indian tribes in establishing (1), (ii), and
(1ii). :

e. Sigl)liﬁcant. Federal financial resources should be appropriated for
development and maintenance of Indian operated foster care homes
and institutions:

(i) In reservation arcas such resources should be made directly
available to the tribe;

(ii) in off-reservation areas, such resources should be available
to appropriate local Indian organizations.

f. The Secretary of the Interior should be authorized to:

' (1) undertake a detailed study of the manner and form of child

placement records; .

(ii) to definitely determine the full statistical picture of child
placement as it currently exists;

(iii) to require standardized child placement recordkeeping
systems from all agencies receiving Federal moneys;

(iv) to require annual reports from such agencies pursuant
to the mandatory recordkeeping system

(v) to review all rules and regulations of the Federal Govern-
ment with respect to child placement, and revise such, in consul-
tation with Indian tribes and child placement agencies to reflect
Federal policy of retaining Indian children in Indian homes,

C. Jurisbicrion Over Non-INDIANS

This area must be approached on several levels, There is widespread
apprehension in the non-Indian community residing on or near Indian
reservations concerning the exercise or potential exercise of tribal
jurisdiction over non-Indians. This feeling appears to be, at least in
part, based on a major nonunderstanding in the non-Indian community
about, the legal status of Indian tribes and their historical-constitu-
tional relationship with the Federal Government. Complicating this
vacuum of knowledge is an implicit, and sometimes explicit, viewpoint
that while it might be permissible for Indian tribes to have power
over Indians, it.is somehow morally inappropriate to have such power
over non-Indians within their territoties. In this furor over the exer-
cise of power, Indian governments are, in the political arena, being
held to higher standards of performance than Americans generally ex-
pect from their public institutions—it is as if competence of non-
Indian governments is assumed and that of Indian governments must
be demonstrated.
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Awmzrican Crvir Lisertizes UnioN, »
New York, N.Y., August 8, 1977.
Senator James G. ABoUREzZXK,
Chairman, Select Committee on Indian Affairs,
Washington, D.C.

(Attention of Tony Strong).

Drar SEnaTOR ABoUREZK : Thank you for the opportunity to testify
before your committee on August 4 regarding S. 1214. At the con-
clusion of my testimony Senator Hatfield, who was then presiding,
requested that I provide the committee with proposed statutory lan-
guage that reflect mv testimonv and the written statement I previously
provided, a copy of which is attached hereto. '

My first recommendation was that the bill should provide for
notice to the tribe and/or natural parents whenever an:Indian child,
previously adopted or in foster care by order of a nontribal authority,
is either institutionalized or transferred to a new foster:homnie.:(See
page 4 of my written statement, pars. 1 and 2.) Accordingly, I propose
the fnllowing new section: o

“Whenever an Indian child previously placed in foster care or for
adoption by anv non-tribal authority is committed or placed, either
voluntarily or involuntarily, in any public or private institution, in-
cluding but not limited to a correctional facility, institution for juve-
nile delinquents, mental hospital, or halfway house, or is transferred
from one foster home to another, notification shall forthwith be made
to the child’s tribe of origin and to his or her natural parents. Such
notice shall include the exact location of child’s present placement and
the reasons for that placement. Notice shall be made before the transfer
of the child is cffected, if possible, and in any event within 72 hours
thereafter.” R ,

My second concern was that the bill does not limif the exercise by
non-tribal authorities of temporary placement power in circumstances
of imminent danger (see p. 8 of my written statement).

Accordingly. a new section should provide:

“In the event that a duly constituted state agency or any representa-
tive thereof has good cause to believe that the life or health of an
Indian child is in imminent danger, the child may be temporarily re-
moved from the circumstances giving rise to the danger provided that
notice shall be given to the tribal authorities and the natural parents, .
if the latter can be located, within 24 hours of the child’s removal.
Notice shall include the child’s exact whereabouts and the precise
reasons for his or her removal. Within 48 hours of removal a hearing
shall be held to determine whether good cause for the removal does in
fact exist and whether the tribal authorities or the natural parents.
can provide for the child’s care until a further custody determination
can be made.” o '

Finally, I expressed concern that the bill’s langnage’ does not, ade-
quately reflect its intention to regulate only placements made by non-
tribal authorities. The bill does not intend to interfere with tribal-or
parental placement decisions. (See my written statement, p. 8.) Ac-
cordingly, in the definition of “child placement” on line 3 of the bill
at page 5, after the word “private,” the following should be.inserted :.
“other than custody arrangements made by a natural parent or a
tribal authority.” B R

AT SR
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I also noted in my testimony (p. 3, last paragraph) that section
101(d) appears to give private individuals, groups or institutions the
authority to seize Indian children for 30 days without even notifying
the parents or the tribe. I understand, however, that your committee
is in the process of either eliminating, modifying or clarifying this
section.

I hope these suggestions are useful, I am pleased to be of service to
the committee. '

Yours sincerely,’
. Rena K. UVILLER,
Director, Juvenile Rights Project.

AssocIATION 0N AMERICAN Inpian AF¥rarrs, Inc.,
New York, N.Y., October 20, 1977.
Senator JAMES ABOUREZK,
Chairman, Select Committee on Indian Affairs, U.S. Senate,
Washingvon, D.C.
(Attention of Ms. Patty Marks).

Dear Parry: Steve Unger of our office suggested that I send you
suggestions on the master plan for the construction of locally con-
venient day schools to afford Indian parents an opportunity to educate
their children without exposing them to the hazards of the boarding
school living arrangements.

T am enclosing a draft proposal that this association, Chet Sprague
of the Massachusetts Institute of Technology School of Architecture
and Planning and Dillon Platero of the Navajo Office of Education
worked out several months ago. It seems to me that a national plan
would follow along similar lines.

The master plan proposal that we had sketched out is based upon a

6-month work schedule and was necessarily less detailed than the kind
of detail that could be provided in a master plan developed over a 12-
month-period.
_ Aspage 1, item 6, indicates in our proposal, a method of approximat-
ing costs would be developed. A master plan developed over a 12-
menth-period should include not merely a method, but the applicatiou
of this method, so that the final master plan includes reasonably close
cost approximations. (I shonld also add that our proposal was based
on a projected cost of approximately $70,000 and this; too, made it
necessary to reduce the specificity of costs for each of the schools.
Without a great deal of additional expense, the congressionally au-
thorized master plan could provide this specificity.)

Steve suggested that S. 1214 be amended to stipulate the time period
during which correcting the situation should be accomplished. We
beheve_ that a 5- to T-vear-period is a reasonable time. Unless there is
some kind of time limit, T am afraid that the BTA will develop a master
plan that stretches its progran out over a generation or two.

Sincerely yours,
WiLLiam Byveg,
Ewecutive Director.
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Proposar—MasteER Pran For Navaso Scmoor Facivities

The Navajo Nation and the Bureau of Indian Affairs have deter-
mined that it is sound educational and social policy to afford all Navajo
students the opportunity to attend locally convenient day schools and

" to have access to long-term or emergency boarding facilities that are -

closer to home.

At present, approximately half of all Navajo students—constituting -

almost 90 percent of those attending BIA schools—attend boarding

schools, usually at inconvenient distances from their homes;; and large .*
chools. are:bused

numbers of day students attending public and BIA.s
over excessively long distances.

' loped to provide a sound basis for de-

A master plan must be deve _ G »
cisionmaking, funding, and other action to implement Federal and

tribal policy in a cost-effective and timely manner. The plan must re-
flect Navajo community standards and aspirations and provide for
maximum-local community participation in the governance of schools.

The Navajo Division of Education staff and Consultants proposesto -

prepare a master plan that will indicate and map

(1) Proposed location of all schools; o o
{2) How and where existing facilities and roads might be

utilized to serve more children better; .

(3) Where new facilities and/or roads are needed and desired; '
(4) The geographical area and approximate number of students

that each school would serve; and )
(5) Approximate busing distances and times.

In addition, the master plan would provide:
(6) A method of approximating costs regarding the construc-

tion of new, and the rehabilitation of existing, facilities and roads’

and the cost of busing; o »

(7) An exposition of the arguments behind the decisions made
in preparing the plan; ) .

(8) A tabulation of changes necessary to achieve the conditions
proposed in the plan, given the present situation as the starting
condition; _ ]

(9) A description of various alternatives for implementing the
proposed plan; ,

(10) An analysis of each alternative in terms of degree and
type of change necessary over various timeframes; and o

(11) An analysis, in some detail, of the impact of the plan on

. selected local communities. s Ty ’
In order to produce the master plan, we will gather information that
can answer the following questions:

(1) What is the population distribution reservation-wide of
school-age Navajos? What have been population .cha
as to size'and location, over the past 10 to 20 vears; and.v

future projections? What, factors are causing these.changes? Flow . -
has home location change in relation to school location over recent

years?

both.
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(2) Where are existing and appropriate school facilities now
located ¢ How large are these facilities? What is their present use?
What are future plans for school construction ?

(3) Where is housing located that can be used by teachers? What
are future plans?

(4) What is the road network of the entire reservation? What
are future plans for improvement and expansion ?

" (5) Where is water available and acceptable in appropriate
quality and quantity?

(6) Where are fuel sources and where are utilities available
including power and communications? What are future plans for
expanding distribution ¢

(7) What are rescrvation-wide patterns of weather differences
(i.e., the occurrence frequency and amonnt of snow, ice, and rain) ?
What are subsoil and drainage conditions such as affect road
passability ?

(8) What are applicable codes, laws and regulations that govern
l(})lcati;)n and condition of education facilities? How flexible are
these?

(9) Where are all 11ead Start, kindergarten, special education,
prevocational, and sccondary vocational programs, located ? ow
do these handle problems of scheduling, transportation equipment,
and teacher recruitment and housing ¥ How many students attend
these programs? What inhibits attendance and to what cxtent?
Where do these students live—that is, how far from school? What

type of roads do they travel over, and in what kind of weather?

Our preliminary reconnaisance has determined that the information
necessaty to answer the above questions for BIA schools is largely
available at BIA offices in Gallup, Albuquerque, Window Rock, and
local BIA agéncies. ' . "

, Public school information is located in two respective state educa-
tion offices and in the public school districts. The Navajo Division of
Education has collected information on both the above.

There are additional factors that will also need to be assessed. The
Navajo Nation, the BIA. the Indian Health Service, the public school
districts, and local communities, each has its own history, policies, at-
titudes, and plans regarding school locations, school types and sizes,
roads, the busing of students and/or teachers, the role of local parents
in the governance of schools, and the proper relationship of elementary
schools to high schools and to other educational, cultural and recrea.-
tion programs that exist or are needed in each area of the Navajo
Nation. ' ‘

. Understanding these factors is necessary in order to determine op-
timum numbers of students per school, travel time to school, safety
standm'fls. transportation modes, and housing for teachers. )

The information regarding the above factors will be gathered
throngh an carly stage of the project and combined with the data
gathered under questions numbered 1 to 9 above in order to produce
maps that will analyze the interplav of all factors and finallv will
describe proposed geographic distribution of primary, elementary, a
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junior high, high school, special and vocational schools that are 1ar§e'
t the

enough to be socially, economically, and educationally valid, and at th
same time, convenient to student homes and sites for future economic

development and planning.

The attempt will be to maximize student options for attending these
schools—or close-to-home boarding schools—while minimizing the .
dependence on long distance busing or on distant boarding -schools. *
The master plan will attempt to maximize the use of existing facilities .. :
and roads, where these meet local acceptance, and minimize theneed for *
new school and road construction. Finally, future construction will -

take into account centers for economic development, should these arise.
. Because of time constraints and the great size of the Navajo Reserva-
tion, the studies that are made to prepare the master plan and the

master plan itself cannot focus reservation-wide on local detail, such

as the specific location of needed road improvement or the specific
nature and itemized cost of necessary facilities renovation. However,
to overcome the effect of some of these limitations, the master plan
will be supplemented by an analysis focusing in some detail in one or
two small segments of the reservation and study and describe the
ramifications of the proposed approach in two or more local areas.

The final product, constituting a master plan with accompanying
maps and supporting data and analysis, will be useful to the Navajo
Nation, BTA and to other agencies in identifying and initiating pro-
cedures and funding proposals that can achieve over the short term
and over an extended period of time the goals mentioned above in the
preamble. It can be completed in time to develop specific funding pro-
posals for fiscal year 1978.

®)




