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will permit existing s~ate law on the child's
- O:'•• "",.',-,-, • ..=,. 0::"

right to counsel in placement proceedings to prevail. Some states

grant a right to counsel for children in certain types of placement

prOCGeC~:1GS. Other states leave the a,pointment of ccu.~se! for a

ch~ld to judicial discretion. The amendment is based on the view

that in involuntary placement. proceedings the inter~sts of a child

not be followed. This preference order can be alt&red by the

resolution of the governing body of each Indian tribe.

c~~'t::5ect:!..ons (2.) arid (b) ce,··;-=:::- C!:ly child pl2.(;'=-r.::,r.~s me-de by

nontribal government agencies. Private, no~-age:lcy placements

are not covered.

an Indian tribe.

The exclusion of tribes from the Inters:ate Cor.yact

Many Indian tribes do not have sufficient placement

resources on the reservation to meet the needs of IndiE~ child:-e~

Subsection (c) provides that, where an Indian child is placed

in a foster or adoptive home, or in an institution, outside the

reservation of which the c}lild is a resident, pursuant to an orde~

of a t:r'tbal ccur-t , "the tribal court shall. re ta i n continuing j ur'c sd t c t Lon

until t~e child reaches the age of eighteen.

Subsection (c) assures a continuing relationship between the

tribe a~d a child and protects th~ ability of a tribe to eetermine

the best interests of a child placed outside o~ Indian Coun~ry cy

within tribal jurisdiction. TheSE tribes would use off--reservation

place~ent resources if 'assured of continuing jurisdiction. There

is frequently a reluctance to place children outside of the reservation

because many tribes have experienced diffiCUlty in exercising /

continuing jurisdiction over children so placed. The difficulty

derives from the laws of many states that permit state adjudication

of the best interests of any child phYsically present within state

jurisdiction.

on the Placement of Children exacerbates the problem. Under the

Compact the state that sends a child to anothEr state does so by

agreement and the sending state retains jurisdiction over the child.

that c cun s e I for the parents and c o un s e L for the state and/or th2

Subsection (b) requires that, in o t ne r-w Ls e placing an Indian

tr':be as parens pe.triE:.€ c an ade qua t e Ly ~epresent the interests of

Subsection (a) requires that nontribal government agencies

be indicated and can be appointed in the discretion of the court.

involuntary placement proceedings separate counsel for a child may

the child. In voluntary placement proceeding3 and in certain

To provide an absolute right to counsel for children will place a

should not be presumed adverse to the interests of a parent and

of placement will be placed in Ir.dian homes and that Indians seeki"g

custody of Indian children will not unreasonably be denied the

burde~ on already strained judic~al ~eS0urce£ and may ex~csl:~a~a

opportunity to adopt Indian children or to prOVide them with foster

the personal difficulties of the child and its family.

Section 103 will help assure that most Indian children in need

child, nontribal government agencies shall grant a preference in

accordance with six stipulated categories of preference~ except

care.

grant a preference in adoption to members of a child's extended family

as defined by tribal law or custom.
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In any child placement proceeding within

The child placements to be studied under subsection (a) include

adoptior., foster care and institutional plac8ments. Th~ greatest

section.Se~r8~ary under thisWe sug¢~s~ the follc~ingSection 105 needs to be perfected.

substj.tute language:

the scope of this Act the United States,

every state, every territory or possession not op~~ate to u~do well-functioning and longstanding adoptive

of the United States, and every Indian p Lace ic anc s r0g;),rc.~LE:SS of any legal defect in the ad op t Lori proceedings.

tribe shall give full faith and credit In oreer to 2ssure acainst such a possibility it 1138 teen s~gg0sted

to any Tribal Court orders relating the.t. the subsection be amended to require that the Secretapy, prior

to the custody of a child who is the to taki~g any legal action, make a finding that the best interests

subject of such a proceedj.ng.

Indian Family Develocment: Title II.

Our comments and recommendations relating to this Title are

limited to Section 204.

Section 20~ authorizes ar,d directs the Secretary to undertake

a study of past Indian child placements and to take appropriate

legal action to challenge the placement where (1) the child is under

the age of eighteen; (2) there is good cause to believe that the

placemGnt is legally defective; and (3) the parents or relatives of

of the child would be served by leGal action. This amendment is

too restrictive and should not be accepted.

We believe that the broad discretionary power granted the

SecrGtary in subsection (a) is an i~portant feature. Family

relat~c~s!11ps arc, by their ve~y nature, ext~~~~ly complex. To

limit his discretion by a test of "the best interests of th~

child" falls to recognize the importance of taking the broad family

context into co~sideration. Certainly the best interests of the

child should be given great weight in his decis16n·-lnaking.

the Indian child request that the Secretary take action. There is considerable controversy among children's advocates

The section also authorJ.zes the Secretary to make g:"ants and

contracts with Indian tribes and Indian organizations for the

operation of Indian family defense programs, and to maintain records

on all future Indian child placements and all placements studied by

concerning the standards that should apply in determining the best

inte~ests of the child, the impact of these standards on the rights

of pa~0nts and, indeed, on our society as a whole and its laws.

Subsection (a) will be most often applied in situations where

!ndian children are in inappropriate foster and institutional care

and the Indian extended family is capable of assuming the care of

the chiJ.d, arid in s s.t ua t t ons Where an Indian child is the victim of

a failed adoption and the extended Indian family wants the child

back.

i"
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St~section (b) ShOllld be arrenJad to lnandate the ri~ht of parents

to counsel and make the right of children to counsel discretionary,

involved.

In order that the Act be adm~nister~d effectively, we urge that

Congr8ss direct the Secretary of the Interior to establish an Office

of Child Development wi t h Ln the Bureau of Indian Affairs and, ac:cordinglYr

that a new section be added to Title II.

Finally, we urge that Congress autl10rize and direct the Secretary

construction and operation of locally convenient day schools as an

alternative to boarding schools and that a new title be ~dded to the

Act to accomplish t.his purpose.
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0n page 4, line 13, c~~nge the word Iland ll to I'or".

all page 6, line 2, after the period add the words Irro r the

purposes of this Act, an Indian child shall be deemed to be

resident whe r e his na cura L parent or parents, or t.b e blood relative

in whose care he may have baen left by his natural parent or who

otherwise has custody in accordance with tri~al law or ccstorn, is

resid.enta ll

On page 6/ line 23/ after the word "rnernbe r s h i p " add the words

"and one of whose parents is in fact a member ll
•

On page 8, line 12, after the word I'counsel" add the ~ords

I'except in child plac0;n~nt proceed~ngs ])&£o=e a tribal COlirt".

On page 8, line 10, after the word l'notice" add the words "and

an explanation of".

On page 8. line 23, change the ~ords "any of three" to "either

of t'.·,:c"/ and on line 24/ after the number 11101" add II (b) and (e)".

On page 11, line 2, after the number "101" add the words

" (a) o r " a




