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Defin;tions: Section q.

F0r the purpose of idc~ti~ying the bengfi~~ar~e3 of this Act,

SubsC'ct~Qn (b) defines "Tnd t a n!' to mean any person vzh o is a member

of, or ~s eligible for membership in, a federally ~Gcognized

Indian tribe; and SUbsection (c) defines "Indian tribe" to mean

any Indian tribe, band, nation, or other organized group or

ccrnmuru ty of Indians Lnc Ludf.ng any Alaska l~ative re g Lon , village, or

group, as defined in the Alaska Native Claims Settlement Act

(85 Stat. 688), which is recognized as eligible for the special

programs and services provided by the United States to Indians

because of their status as Indians. These deftnitions are consistent

with present ~ation~l policy li~iting specie: In~~an prcg~2~s

and services to specific tribes determined by the United States

to be eligible for those services.

India~s who are rn~mbers of tribes that are not federally

r-ecc gn Lce d and canacz.an I~dis.ns iI.'ho live :..n .th e Uni t e d States are

not covered by the provisions of the Act, although they generally

have the sane needs as members of federally recognized tribes. The

general child-Vlelfare statutes of the United States and the pr-ogr-ams

and services available to Indians liVing in the United States who

are not members of federally recognized tribes are wholly inadequate

to promote the stability and security of these Indian families.

The Association recommends that the general statutes be amended

to meet their special needs or, alternatively, that S. 1214 be

amended to accomplish this purpose.
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The definition of "tribal court" in Subsection (e) includes

tr1bun81s Vlhich perform. judicial functions.' This recognizes the

fact that some tribes do not have courts 22.~~ and respects the

right of Indian tribes to determine for themselves the kind of

tribal institutions they consider to be the most appropriate to

rleal with domestic and family relations. Th.1s recogn.ition of

tribal institutions was noted and respected in ~"~~2E~si~

Po t owat onu e s of the Hannahville Indian Community v , Houston,

393 F. Supp. 719 (W.D. Mich. 1973).

The definition of "child-placement" in Subsection (g) is

child may be adopted or placed in a foster home or other insitution.

Three amendments to Subsection (g) are recommended:

1) Add the words "including any appeal" after

the vrcr-d "Lnvo Lunt ar-y " O~ p age 5> line 2.

2) Add the ~ord "actiqns" after the word

"private" on page 5, line 3.

(This perfecting amendment Vlill make it clear that the phrase

"public or private" does not modify "proceedings" on page 5, line 1,

but rather refers to placement of children by pUblic and private
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Child-placeme~t a£2nciGs.)

3) Add the phrase I'or who otherwise has custody

in accor1ance with tribal law or custom'!

after the first time the word "parents" is

used on page 5, line 7.

(This amendrne~t will extend the protections of the Act to

blood relatives who have valid custody that is not derived from

an aet of the natural parents.)

Subsection (h), which defines "natural parent," should be

amended to add the phrase "under the laws of a state or in accordance

with tribal laws or customs" after the last word on p&ge 5, li~e 11.

Absant this amcnd~~nt, it is possible that t11e word 1'&doptGd" on

page 5, lipe 11 will be construed to mean only state court adoptions,

in accordance with the normally understood non-Indian use of the

word. T~is amendment is consistent with the general thrust of t~e

Act, which is to respect the sovereignty, customs, and family structure

of Indian tribes.

It is recommended that the Act include a definition of the

term "Indian reservation." We suggest the following language: "Indian
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any Alaska -Native village, as defined in the Alaska

Native Claims Settlereent Act (85 Stat. 688).

~his amendment will clarify the scope of exclusive tribal

jurisdiction in Section 101 (a) and the right of a tribe to

j_nt"r--;=ne under Section 101 (b). The ame ndment is co ns as t en t

with federal statutory and decisional law. Indian tribes that

have nc~ had their jurisdiction diminish~d under the authority of

an Act of Congress are r-ecognized to have jurisdiction wIthin

Indian Country arld not me~ely on an Indian reservation. The

amendment will also enable Alaska Native regions, Villages, and

groups to intervene in proceedings covered by Section 101 (b) and

(c) .

Chi 1 d_!:!_ ace I~n t s_S tan!Lal'.f~__Tit1.~.

SectIon 101 gives effect to the underlying premise of the Act

that Indian tribes, as governments, are essential participants in

any decisions involving the possibl~ separatiun of an Indian child

from its family. The right of the tribes to participate in such

decisions derives from their parens ~~~Iiae interest in the health

and welfare of children who are members of the tribal conununity

'and from the right of the tribes to perpetuate their tribal

relations and culture.

Subsection (a) provides that , in the case of any Indian child

who resides within an Indian reservation, no child placement shall

be valid "unless made pursuant tO,an order of the tribal court,
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where a "":':':-'ibal cour-t ox t s t a y:ithin s ucn 1"·:;se::.~':.:-~ti0r. ":~jiCfl I2z'3l"'cises

jurisdiction over child welfare matters and domestic relations."

'I'hi s subsection is supported by the rec'3nt d·,cision of t he United

States Supreme Court in ~i.~h2r v. R-~isj;_.~"-L'.rt, Ij24 u. s . 382

(976). !'~ held that Indian children Vlho are reGi,,~n'cs of a

reserva~ion whera a tribal court ~xercis0s exclusive Jurisdiction

cannot be adopted in a state court.

Subsection (a) recognizes and does not change existing

jurisdictional law. It delineates the breadth of tribal child

welfare jurisdiction for tribes that have authority under law to

exercise jurisdiction over tribal members. Und~r subsection (a),

states that have properly acquired jurisdiction in Indian Country

will continue unimpeded in that jurisdiction. The Supreme Court)

in Bryan v. ~~ounty, 426 U.S. 373 (1976), has ~ecently held

that P.L. 83-280 did no more than provide state forums in which

Indians could settle their private disputes. ~~~ supports the

position that states may not impose their dependency, neglect, and

delinquency laVis and regulations on Indian people who live in

Indian Country in P.L. 83-280 states.

Subsection (b) provides that, in the case of any Indian child

Vlho is domiciled within an Indian reservation, or who resides within

an Indian reservation which does not have a tribal court, no child

placement shall be valid unless the tribe occupying the reservation

has been accorded thirty days' written notice of, and a right to

intervene ~s an interested party in, the child placement proceedings.
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Th~s sl)bsect~on does not alte~ the exi5t~~~: rights of Indian

tribes to determine the placement of an Indian child domiciled

Vlithin an Indian reservation. It docs establish certain statutory

An unbroken line of recent jUdicial decisions holds ~hat

t rt b es r.ave exclusive jur.isdiction ove i: p Lac eir.nn t decisions

involving Indian children who are domiciled within an Indian

Ind::'.an Com.'Tlunity v , !2.ouston, 393 !". Supp. 719 (vi.D. M~ch. 1973);

)'iakefield v , Little Li~ht, 347 A. 2d 228 (975)'; {\j~~t: Doe,

555 P. 2d 906 (1976); In the Matter of G!~~~~ 543 P. 2d 1079 (1975);

Ad0e.tion of Buehl, 555 P. 2d 1334 (1976); ;:;£-~~L.Yuryea, :;63

P. 2d 885 (977).

As presently drafted, th2 der!nition of domicils in s~bsect~on

(b) is too restrictive, and we suggest that the words "or who

other\·::'se has custody in accordance with tribal law or custom" be

added after the word "parents" on page 6, line 15.

Subsection (c) states that in the case of any Indian child who

is not a resident or domiciliary of an Indian reservation, no child

placement shall be valid or given any legal fcrce and effect, un12ss

theIndian tribe of which the child is a member, or is eligible for

merab er-shLp, has been accorded thirty days' written notice of, and

a right to intervene as an interested party in, the child placeme~t

proceedings.

Two recent decisions, Adootion of Doe, supra, and Severance of
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wibh the state to determine the placement of Ind~an children who

are r.:E:J.1C·01'S of the t r Lb e and who neither r-eside ncr ar-e rJQ."'7l~L(;.iled

wi'c.hin :'~:·.dian count r-y . Nothing in subsection (c) .i s ir~tef;d2d

to i'ix the ext~nt of tribal jurisdictioll OV2T' this class of

Indian children. The scope of jl~risdictional law w~th respect to

t b is C103..=::;8 of ch il.dre n .Ls left by the Act to d eve Lop through

j~dicial decision or other legislation.

An exception to the requirel112nts in subsections (a» (b),

·and (c) is made in the case of temporary placcments under circum­

stances wh6re the child's physical or emotional well-beir.g is

irr~ediately threatened. The exception is necessary to prOVide

!"-,rot~ction to Indian cbildY"2n ·,.,ho are ~Jl need of e mer-ge n cy p La c eme n t

while a',-;ay from the triba2. c ctnmun Lt y . Althout;h th·::; t e r-rn tltS-i"liP-:)}.',?:,:::",:.'

placement" is not defin~d in section 4, its scope is delimited by

the qualifying phrase "under circumstances where the physical or

Emotio~al well-be1~g of thE child is i~~ed1ately t11reatened. 1
/ Once

there is no long~r an immediate threat to the child's physical or

emot t oria I ,·,ell-being, the need and justification for t he temporary

placement vanishes and the placement should terminate.

Su~section (d) prOVides that no Indian child shall be removed

from the custody of his natural parent or parents, Indian adoptive

parent or parents, or blood r~lativ~ in whose custody the child

has been plac~d by th~ private actions of any private individual,

corporation, group, or institution for a period of more than thirty
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daY3 without written notice ser;ed UP0~ the trije of whish the

child is a member or is eligible for me::::1s(:;,(,s;',.l.p in or u~~on who s e

rcserv2tion tl1C child resi~2s or is dOiJ!icilad.

Subsection (e) provides that it shall be the duty of the

p8rty see~ing a chan~e of the Clistody of an Indian child to notify

the revelant tribal governing body by mailing written notice to

the chief executive officer or such other person as the tribe

may designate.

Subsections (d) and (e) are Lnt e nd e d to prc t e c t Lnd Lari children

and families from coerced, fraudulent, or other overreaching

privately arranged se~ar~tions. ThasG private agrceme~ts are

frequently not explai~ed to or understood by the Indian family and

are not disclosed to the tribe. Such agreements often result in

per~anent sep~rations of Indian children from their families,

contrary to the wishes of the families and their und2rstanding of

the ag!'c:e~ent.

S~tsection (d) does not limit the authority a tribe may

have to enact a system for the regulation of privat~ child plac~­

ments that are arranged within the tribal co~nunity.

Subsection (d) is ambiguous and its intent should be clarified.

As drafted it could be construed to regulate the private plac~ment

actions of Indian parents or relatives who have custody of an

Indian child rather than, as intended, the private placement actions



remove Indian children from the custody of their parents or

in the proceedings. The subsection gives recognition to the
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with custody of a child be gj.ven thirty days' wr5.ttr;n !1Ct:te:8 of pl.s.c8-

m~nt ;~oceedings and estatlish~s their ri;ht to submit eVid~n~e,

p r-e s ent witnesses, and e xanu ne all materials or files on ·",hich a

decisi0n regarding placement may be based.

It is a cor:~on pr2ctice in the child pl~cement procc02ir.Ss of

non tribal sovernment agencies to fail to notify blood relativas on

custo~ial interests of the extend~d Indian family by dir2cti11g

the notion that only the nuclear family has a legitimate interast

that bloed relatives have f1111 par~y status in child ;,:~c~~~c~t

pr-ocee d t ngs ,

A s1snificant additional feature of Subsection Ca) is the

ef~c~t3 to prevent t11s brs2kup of ~n I~j~~~ femily before seeking

reQuire~ent that nont~it21 government a~~nc~es must ffi~ke affirmativ2

a child placement. Generally, nontribal government agencies

practj.ce crisis intervention. Aware in their incipien~y of tlle

presence of factors that frequently lead to family breakup, tha

agencies often passively observe the corrosive effect of these

factors and intervene only when disintegra~c ion has reached the

point of crisis to seek the legal separation of children from their

Moreover, it cauld be construed to regulate privaterelatives.
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actions between par3nts or relativ2s and ~rivat2 actions OCCll~i~g

off the reservation, contrary to our unde r s t and i ng of its intent.

We suggest that Subsection Cd) bc amended to incorporate

requirements similar to those ~ow imposed by the Interstate Conl;act

on the Place~ent of Children on all privately arranged placements

that involve the movement of children across state lines. Th8S~

requirements mandate that states be given notice of such placeMents

and that the notice contain, inter alia, the information required

in Subsection Cd). The amendment should provide that, in private

pl2.c·~~-:;:_·~t 2.:::tic!1s, =.!";y pri 'fate incli Vi.C'.l?~_, c or-po r a tLon , group, or

institution intending to remove an Indian child froD the custody

of its family for placement from within an Indian reservation to

a place outside the reservation shall give such notice to

the tribe and that such notice be give~ at lease thirty days prior

to the date of removal. Further the amendment should m~ke clear

that it does not apply to private placement actions where the

parties to the agreement are members of the same family.

Section 102 establishes the procedural rights of Indian parents

and extended Indian families in voluntary and involuntary proceedings

that may result in the placement of a child and provides eVidentiary

standards for such proceedings.
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fami1i.=S. Rer:;ed.i.al and !'·.;hab11:i.ta~;ive s e r-v i.c e s ar-e Gc-nc-:,:!:'"'all,Y not

made available to the Indian family in distress. The laws of some

s t a te s ·:-:~'.ndate t;;::~t .::.g2ncies must make a r r i r-ma t xve eff·:.rts to

pr-ov t de I'arn i Lt e s with remed t a I and r·ebabil.:i.tat~.ve s e rv t c e s • .s~l~·-

scctj.on (a) Extends tl,is reql1ircm8nt to all states when Indian

families are ir.volved.

Subsection (a) should be amended to delete the word "or"

on page S, line 12 and the words "alter~atively, in a tribal court,

through a lay adv o c a t e " on line 13. J.l'i"1G purpose of this Act is

to regulate the activities of nontribal government ag8ncies and

not to impose requirements on tribes in tribal proceedings. The

proceedings in a tribal court should be held under tribal law and

custom and in accordance with the Indian Civil Risllts Act of 1968.

Subsection (b) provides that involunt2:.ry child p La c erae ot s

must be based on overwhelming evidence, including the testimony of

professional witnesses, that a child faces serious emotional damage

if parental or familial custody continues. Where a child placement

is based on the potential for serious physical harm to a child, that

determination must be supported by clear and convincing evidence

including testimony by a qualified physician. Evidence of poverty,

inadequate housing, misconduct, or alcohol abuse on the part of

the parent or blood relative with custody is not sufficient, standing

alone, to support a determination that continued custody will

result in emotional or physical damage· to the child. ~h2 standards

of the parents' or relatives' Indian community must be applied in
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Many Indian families lose custody of their children through

involuntary placement proce~dings where evidet]ce sup,orting place­

ment is scant, wrong, or biased. Subsection (b) will eliminate the

most serious abuses Gxperienced by Indian falnilies in E~ch pro-

ceedings and pr~vent the unnecessary breakup of countless Indian

femll1es. Specifically, the evidentiary standard of overwhelming

evidence of serious emotional damage will eliminate the c ornmon

p~actices of: (1) utilizing witnesses untrained and j,llexperiened

in mental health practice to describe emotional damage; (2) finding

emotional damage in minor family upsets and using such "d ainage "

to breakup Indian families; and (3) basing emotional damage on a

mere preponderance of the evidence

There is controversy in the children's rights field ever

the use of emotional damage as a basis for child placement. The

concerns revolve around the almost limitless scope of the word

"emotional," the difficulty in proving emotional damase and th2

unevai.:"?.bility of competent witnesses to offer proof of erco t LoncI

damage. Recognizing the potential for unnecessary placements of

children based on emotional considerations, subsection (b) requires

overwhelming evidence of emotional damage. The requirement is for

evidence that is more than clear and convincing and less than

beyond a reasonable.doubt. Thus, the intent of subsection (b) is to

permit placements based on emotional damage only in extraordinary

circumstances.
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preponderance of the evidence. This provision is premised on the

s LriguLa r Lmp o r t a n c e of t h e r.i..~!1ts at stake in such pr-o c e e d.l n g s c-.nd

Consideration of parental poverty, ln1sC0nduct, ~nd
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inten1ad to prevent such inappr~priate r2~0vals .

SUbs~ction (6) provides that in voluntary child placements

any consent by the parents or blood relatives to a pIO-cement must be

volun~ary, in writing~ and sig~ed before a jud~~ wi~h jU~isdiction

over the proceedings Who must certify that the cor,sent was fully

expl&i~!d in the parents' or relatives' native languagm and was

and sometimes the Qn~y, ~v.i.tJ:'::'nce of
fUlly understood. If the ?lacernent is not an adoption, the conse::.t

Ei:lo'c::"o?Ja.l or p hyz d c a L d~r;;'.?lge to Eo child h a s led to t h e ur.c e c e s s ar-y

plac2men~ of m~ny Indian chjJ.d~en. Subsection (b) proceeds from

a recognition that poor people beset:. with social problc;~s neve~-

the less have a right to raise children. Under subsection (b),

the poverty and social problems of an Indian family can only be

weighed in d e t.e r-mf.na t Lon s of physical or erno t Lona L d:-.':"i:..ge if other

eVid0n~~ demo~strates that the sit~ation ~ill cause se~~ouE harm

to a child. Absent actual harm, an Indian child cannot be removed

from its family in involuntary proceedings.

TI:e provision i11 subsection (b) that placement decisions must

be c as e d cn Indian ccrsmun t t y s t a ndard s is vital in incorporat-:"'ng

the child-rearing practices of an Indian community in .the decision-

making process of the nontribal government agency. Frequently,

Indian children are removed from their families under circumstances

considered wllolly in2ppropriatG by tlle I~dian cO~imunity. The remove!s

are based on non-Indian child-rearing standards not shared

by the I:-~c.ian commun i t y or on a mt s cc.npr-enens Lon of Indian child-

rearing practices and their effect on the child. Subsection (b) is

may b s \'li thdra'o'ln at any t Lme for any r ea son , If the c oris e rrt is

to the ~dopticn of a child over two years Old, the consent may be

withdrawn at any time before the final decree of adoption, which

cannot be entered until ninety days after the consent is given.

Final adoptions cannot be attacked unless the Chl'ld l·S again being

placed for adoption, the adoption was unlawful, or the ccnsent to

the ado~tion was i~voluntary.

The provision of subsection (c) ,prescribing voluntary consent

procedures will eliminate one of the most common and abusive practices

.by which nontribal government agencies obtain the custody of Indian

children. Parental "voluntary" relinquishments of Indian children

are commonly obtained by nontribal government agencies. 'These

relinquishments generally involve parental si"na~'.~e
o ............ on an 2.gency

voluntary. consent form. The s< • -
~gnacure lS Witnessed by an agency

employee. Review by a judge occurs only in those states that have

statutes requiring.voluntary relinquishments to occur in court.

Frequently, Indian parents are coerced by agency personnel into

signing relinqUishment consents with threats of cutting off public

assistance payments for failure to bonsent and with insinuati'ons of
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pa~e~tal unfj.tness and lac~: of C0nce~n fo~ prOV~Q:ng ~~e bsz~ ~ay

of life for the child. Consents are often signed with no explanation

When explanations are giveh~ the Indian

and revocable. Many times the form states otherwise. Subsection (c)

of exactly what the cons0nt agr2eme~~ includes.

The provisions of subsection (c) pertaining to withdrawal of

consent are consistent with the laws of many states. So~e states

limit the revocability of consents to adoption. The thrust of

subsection (c) is to support the general proposition that it is

in the best interests of children to be raised by their natural

family and that every opportunity should be provid~d to maintain

the ifi~egrity of t~9 natural family. Also, u~der su~sec~ion (c),

an Ind~an parent or blood relative with custody may withdraw consent

to adoption up to ninety days after the consent is given and by

that act completely terminate an adcption proceeding. This prcv~sion

was included in subsection (c) to protect improvident adoption

consents by mothers during the post part em depression period and

to grant a period of grace to parents and blood relatives during

which they can reconsider tlleir relinquishment decision and develop

alternative plans for the child. Once consent is withdrawn the

nontribal government agency must immediately return the child to the

parents or blood ·relatives.

The authorization to set aside final decrees of adoptions

affecting Indian children is another important re at ure of subsection (c).

,I
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The decrees can be set aside only if the adoption ~as unlawful or

the child is aV2~latle agai~l fer 2dopt~~e p~a~~ffie~t. This authoriz~tioJ1

is neces~ary to assure strict compliance with the standards set for~h

in Tit~s I of this Act and other laws governing adoption. It also

recognizes that Indian children suffer from many failed adoptions

and admits the po~sibility of a resto~ation of parental or blood

relative rights in SllCh instances. Many states do not per~it final

adoption decrees to be set aside.

The last sentence in subsection (c) should be deleted because

it is in direct conflict with the first sentence after the "provided

further ' l cleuse on page lO~ line 15. Under the last sent~nce in

5u~section (~)~ t~e~e can be no valid adc;tive ;!~cs:~snt within

ninety days of the birth of the child. The purpose of the subsection

is to allow valid adoptive placements during a child's first ninety

deys of life but to allow parents or blood relatives to withdraw

ccn s errt to the adop t Lon up to ~:!..;:2'ty c ay s a I't e r- consent is given.

Subsection (d) requires that an Indian child and its parents

or blood relative be represented by separate counsel in child placement /

proceedings.

Subsection (d) should be amended to delete the phrase "unless

the child" on page II, line 5 and to delete all of pa~e II, lines 6

and 7, and to delete the words "separate" and "or lay advocate" on

page 11, line 12.
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will permit existing s~ate law on the child's
- O:'•• "",.',-,-, • ..=,. 0::"

right to counsel in placement proceedings to prevail. Some states

grant a right to counsel for children in certain types of placement

prOCGeC~:1GS. Other states leave the a,pointment of ccu.~se! for a

ch~ld to judicial discretion. The amendment is based on the view

that in involuntary placement. proceedings the inter~sts of a child

not be followed. This preference order can be alt&red by the

resolution of the governing body of each Indian tribe.

c~~'t::5ect:!..ons (2.) arid (b) ce,··;-=:::- C!:ly child pl2.(;'=-r.::,r.~s me-de by

nontribal government agencies. Private, no~-age:lcy placements

are not covered.

an Indian tribe.

The exclusion of tribes from the Inters:ate Cor.yact

Many Indian tribes do not have sufficient placement

resources on the reservation to meet the needs of IndiE~ child:-e~

Subsection (c) provides that, where an Indian child is placed

in a foster or adoptive home, or in an institution, outside the

reservation of which the c}lild is a resident, pursuant to an orde~

of a t:r'tbal ccur-t , "the tribal court shall. re ta i n continuing j ur'c sd t c t Lon

until t~e child reaches the age of eighteen.

Subsection (c) assures a continuing relationship between the

tribe a~d a child and protects th~ ability of a tribe to eetermine

the best interests of a child placed outside o~ Indian Coun~ry cy

within tribal jurisdiction. TheSE tribes would use off--reservation

place~ent resources if 'assured of continuing jurisdiction. There

is frequently a reluctance to place children outside of the reservation

because many tribes have experienced diffiCUlty in exercising /

continuing jurisdiction over children so placed. The difficulty

derives from the laws of many states that permit state adjudication

of the best interests of any child phYsically present within state

jurisdiction.

on the Placement of Children exacerbates the problem. Under the

Compact the state that sends a child to anothEr state does so by

agreement and the sending state retains jurisdiction over the child.

that c cun s e I for the parents and c o un s e L for the state and/or th2

Subsection (b) requires that, in o t ne r-w Ls e placing an Indian

tr':be as parens pe.triE:.€ c an ade qua t e Ly ~epresent the interests of

Subsection (a) requires that nontribal government agencies

be indicated and can be appointed in the discretion of the court.

involuntary placement proceedings separate counsel for a child may

the child. In voluntary placement proceeding3 and in certain

To provide an absolute right to counsel for children will place a

should not be presumed adverse to the interests of a parent and

of placement will be placed in Ir.dian homes and that Indians seeki"g

custody of Indian children will not unreasonably be denied the

burde~ on already strained judic~al ~eS0urce£ and may ex~csl:~a~a

opportunity to adopt Indian children or to prOVide them with foster

the personal difficulties of the child and its family.

Section 103 will help assure that most Indian children in need

child, nontribal government agencies shall grant a preference in

accordance with six stipulated categories of preference~ except

care.

grant a preference in adoption to members of a child's extended family

as defined by tribal law or custom.
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In any child placement proceeding within

The child placements to be studied under subsection (a) include

adoptior., foster care and institutional plac8ments. Th~ greatest

section.Se~r8~ary under thisWe sug¢~s~ the follc~ingSection 105 needs to be perfected.

substj.tute language:

the scope of this Act the United States,

every state, every territory or possession not op~~ate to u~do well-functioning and longstanding adoptive

of the United States, and every Indian p Lace ic anc s r0g;),rc.~LE:SS of any legal defect in the ad op t Lori proceedings.

tribe shall give full faith and credit In oreer to 2ssure acainst such a possibility it 1138 teen s~gg0sted

to any Tribal Court orders relating the.t. the subsection be amended to require that the Secretapy, prior

to the custody of a child who is the to taki~g any legal action, make a finding that the best interests

subject of such a proceedj.ng.

Indian Family Develocment: Title II.

Our comments and recommendations relating to this Title are

limited to Section 204.

Section 20~ authorizes ar,d directs the Secretary to undertake

a study of past Indian child placements and to take appropriate

legal action to challenge the placement where (1) the child is under

the age of eighteen; (2) there is good cause to believe that the

placemGnt is legally defective; and (3) the parents or relatives of

of the child would be served by leGal action. This amendment is

too restrictive and should not be accepted.

We believe that the broad discretionary power granted the

SecrGtary in subsection (a) is an i~portant feature. Family

relat~c~s!11ps arc, by their ve~y nature, ext~~~~ly complex. To

limit his discretion by a test of "the best interests of th~

child" falls to recognize the importance of taking the broad family

context into co~sideration. Certainly the best interests of the

child should be given great weight in his decis16n·-lnaking.

the Indian child request that the Secretary take action. There is considerable controversy among children's advocates

The section also authorJ.zes the Secretary to make g:"ants and

contracts with Indian tribes and Indian organizations for the

operation of Indian family defense programs, and to maintain records

on all future Indian child placements and all placements studied by

concerning the standards that should apply in determining the best

inte~ests of the child, the impact of these standards on the rights

of pa~0nts and, indeed, on our society as a whole and its laws.

Subsection (a) will be most often applied in situations where

!ndian children are in inappropriate foster and institutional care

and the Indian extended family is capable of assuming the care of

the chiJ.d, arid in s s.t ua t t ons Where an Indian child is the victim of

a failed adoption and the extended Indian family wants the child

back.

i"
T~
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St~section (b) ShOllld be arrenJad to lnandate the ri~ht of parents

to counsel and make the right of children to counsel discretionary,

involved.

In order that the Act be adm~nister~d effectively, we urge that

Congr8ss direct the Secretary of the Interior to establish an Office

of Child Development wi t h Ln the Bureau of Indian Affairs and, ac:cordinglYr

that a new section be added to Title II.

Finally, we urge that Congress autl10rize and direct the Secretary

construction and operation of locally convenient day schools as an

alternative to boarding schools and that a new title be ~dded to the

Act to accomplish t.his purpose.
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0n page 4, line 13, c~~nge the word Iland ll to I'or".

all page 6, line 2, after the period add the words Irro r the

purposes of this Act, an Indian child shall be deemed to be

resident whe r e his na cura L parent or parents, or t.b e blood relative

in whose care he may have baen left by his natural parent or who

otherwise has custody in accordance with tri~al law or ccstorn, is

resid.enta ll

On page 6/ line 23/ after the word "rnernbe r s h i p " add the words

"and one of whose parents is in fact a member ll
•

On page 8, line 12, after the word I'counsel" add the ~ords

I'except in child plac0;n~nt proceed~ngs ])&£o=e a tribal COlirt".

On page 8, line 10, after the word l'notice" add the words "and

an explanation of".

On page 8. line 23, change the ~ords "any of three" to "either

of t'.·,:c"/ and on line 24/ after the number 11101" add II (b) and (e)".

On page 11, line 2, after the number "101" add the words

" (a) o r " a




