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child-placement agencics,)

3) Add the phrase "or who otherwise has custody

in accordance with tribal law or custom”
after the first time the word "parents'" is
used on page 5, line 7.

(This amendment will extend the protections of the Act to
blood relatives who have valid custody that is not derived from
an aet of the natural parents.)

Subsection (h), which defines "natural parent," should be
amended to add the phrase "under the laws of a state or in accordance
with tribal laws or customs" after the last word on pzge 5, lins 11.
Absent this amendmant, it is possible that the word "adonted" on
page 5, line 11 will be construed to mean only state court adoptions,
in accordance with the normally understood non-Indian use of the
word. This amendment is consistent with the general thrust of the
Act, vwhich is to respect the sovereignty, customs, and family structure
of Indian tribes.

It is recommended that the Act include a definition of the

term "Indian reservation." We suggest the following language: "Indian

131

E-ER T )

reservaticn” neans Indlan Country zs definzd in 19 U.8.C. §1i31 and
any Alaska Native village, as defined in the Alaska
Native Claims Settlement Act (85 Stat. 688).

Tnis amendment will clarify the sceope of exclusive tribal

jurisdiction in Section 101 (a) and the right of a trilbe to

intervine under Section 101 (b). The amendma2nt 1s consistent
with federal statutory and decisional law. Indian tribes that

nave nct had their jurisdiction diminished under the authority of
an Act of Congress are recognized to have jurisdiction within
Indian Country and not merely on an Indian reservation., The
amendment will also enable Alaska Native regions, villages, and
groups to intervene in proceedings covered by Secgion 101 (v) and
(e).

Child Placements Standards: Title I. -

Secticn 101 gives effect to‘bhe underlying.premise of the Act
that Indian tribes, as governments, are essential participants in
any decisions involving the possible separation of an Indian child
from its family., The right of the tribes to participate in such

and welfare of children who are members of the tribal community

‘and from the right of the tribes to perpetuate their tribal

relations and culture.
Subsection (a) provides that , in the case of any Indian child
who resides within an Indian reservation, no child placement shall

be valid "unless made pursuant to an order of the tribal court,

’,
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pyntion which exercises

wpeve a writal court exists within such rase
jurisdiction over child welfare matters and domestlc relations."
This zubsection 1s supported by the peecant declsion of the United
States Supreme Court in Fishar v. District Court, 24 u.s. 382
(1976). Fisher held that Indian children who are resicenis of a
neservation whers a tribal court cxercises exclusive Jjurisdiction
cannot be adopted in a state court.

Subsection (a) recognizes and does not change existing
jurisdictional law. It delineates the breadth of tribal child
welfare jurisdiction for tribes that have authority under law to
exercise jurisdiction over tribal members. Under subsection (a),
states that have properly acquired jurisdiction in Indian Country
will continue unimpeded in that jurisdiction. The Supreme Court,
in Bryan v. Itasca County, 426 U.S. 373 (1976), has recently held
that P.L. 83-280 did no more than provide state forums in which
Indians could settle their private disputes. Bryan supports the
positicn that states may not impose their dependency, negiect, and
delinquency laws and regulations on Indian people who live in
Indian Country in P.L. 83-280 states.

Subsection (b) provides that, in the case of any Indian child
who is domiciled within an Indian reservation, or who resides within
an‘Indian reservation which does not have a tribal court, no child
placement shall be valid unless the tribe occupying the reservation
has been accorded thirty days' written notice of, and a right to

intervene as an interested party in, the child placement proceedings.
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mhiz subsection does not alter the existine riechis of Indizn
tribes to determine the placement of an Indian child domicilea
within an Indian recservation. It does establisn certain statutory
rights of Indlan tubes 1n such procesdings.

An unbroken line of recent judicial decisions holds that
tribes have exclusive jurisdiction over placemsnt decisions
invelving Indian children who are domiciled within an Indian

reservation. S 3 i
on See e.g., Wisconsin Potowatomics of the Hannahville

Indian Community v. Houston, 393 F. Supp. 719 (W.D. Mich. 1973);
ich. H

Wakefield v. Little Light, 347 A. 2d 228 (1975); Adoption of Doe
Pldiact v d e —— Al )

555 P. 2d 906 (1976); In the Matter of Greybull 543 P. 2d 1079 (1975);

Adoption of Buehl, 555 P. 2d 1334 (1976); Severance of Duryea, 563
P. 22 885 (1977).

As presently drafted, the definition of domicile in subsection
(b} is too restrictive, and we suggest that the words "or who
otherw;se has custody in accordance with tribal law or custom" be
added after the word hparents" on page 6, line 15.

Subsection (c¢) states that in the case of any Indian child who
is not a resident or domiqiliary of an Indian reservation, no child
placement shall pe valid or given any legal fcrce and effect, unless
theIndian tribe of which the child 1s a member, or 1s elligible for
merbership, has been accorded thirty days' written notice of, and
a right to Intervene as an interested party in, the child placement
proceedings.

Two recent decisions, Adoption of Doe, supra, and Severance of

.



with the state to determine the placement of Indian children who
are menters of the tribe and who neither residerce are domiciled

within I:

lian Country. Nothing in subsection (c¢) is interded
to ix the extent of tribal jurisdiction over this class ol
Indian children. The scope of jurisdictional law with respzct to
this clzss of children is left by the Act to dzvelop through
judicial decision or other legislation.

An exception to the reguirements in subsections (a), (o),

-and (c¢) is made in the case of temporary placcments under circum-
stances where the child's physical or emotional well-being is
immediately threatened. The exception is necessary to provide
prot=action to Indian children who are in need of emergency nlacamant
while away from the ¢ribal community. Although thz term "tempovary
placement” is not defined in section 4, its scope is delimited by
the qualifying phrase "under circumstances where the physical or
emotional well-beinrg of the child is immediately threatened." Onca
there is no longer an immediate threat to the child's physical or
emotional well-being, the need and justificafion for the temporary
placement vanishes and the placement should terminate.

Subsection (d) provides that no Indian child shall be removed
from the custody of his natural parent or parents, Indian adoptive
parent or parents, or blood relative in whose custody the child
has beeﬁ placed by the private actions of any private individual,

corporation, group, or institution for a period of more than thirty

,
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days without written notice servad vpen the trise of which the

~

chnild is a mempber or is eligible for ment in or upon whose

rescrvation the child resicdes or is domiciled.
Subsection (e) provides that it shall be the duty of the

arty seeking a change of the custody of an Indian child to notifly

kel

he revelant tribal governing body by mailing written notice to

<k

the chief executive officer or such other person as the tribe
may designate.

Subsectlons (d) and (e) are intended to protect Indian children
and families from coerced, fraudulent, or other overreaching
privately arranged separations. These private agreements are

tly not explaired to or understood by the Indian family and

are not disclosed to the tribe. Such agreements often result in
permanent separations of Indian children from their families,
contrary to the wishes of the families and their undsrstanding of
the agre=ment.

Subsection (d) does not limit the authority a tribe may
have to enact a system for the regulation of private child placeF
ments that are arranged within the tribal community.

Subsection (d) is ambiguous and its intent should be clarified.
As drafted it could be construed to regulate the private placement
actions of Indian parents or relatives who have custody of an

Indian child rather than, as intended, the private placement actions



ol
remove Indian children from the custody of their parents or
relatives. Moreover, it could be construed to regulate private

aznd privatz zctions occuring

actions betuween parents or relztiv
off the reservation, contrary to our understanding of its intent.

We suggest that Subsection (d) be amended to incorporate

requirements similar to those ﬁow imposed by the Interstate Con
on the Placement of Children on all privately arranged placements
that involve the movement of children across state lines. These
requirements mandate that states be given notice of such placements
and that the notice contain, inter éilg, the information required

in Subsection (d). The amendment should provide that, in private

clac 3y Private individaal, cerporation, group, or

institution intending to remove an Indian child frecm the custody
of its family for placement from within an Indian reservation to
a place outside the reservation shall give such notice to
the tribe and that such notice be glven at leastc thirty days prior
to the cdate of removal. Further the amendment should mzke clear
that it does not apply to private placement actions where the
parties to the agreement are members of the-same family.

Section 102 establishes the procedural rights of Indian parents
and extended Indian families in voluntary and in&oluntary proceedings
that may result 1in the placement of a child and provides evidentiary

standards for such proceedings.

Subseetion (2) requires thot

with custody of a child be given thirty days' writien nciice of plice-

to submit evidznnca

ment rroceedings and establishzs their
present witnesses, and examine all materials or files on which a
decisicon regarding placement may be based.

It is a common practice in the child placement procezdinsgs of
nontribal government agencies to fail to notify blood relatives on
the nction that only the nuclear family has a legitimate intzrast
in the proceedings. The subsection gives recognition to the
custodial interests of the extended Indian family by dirzcting

that bleed relatives have full pa status in c¢hi
N

menc

prozeedings.

A significant additional feature of Subsection (a) is the

ry

before secking

o prevent

a child placement. Generally, nontribal government agencies
practice crisis intervention. Aware in their incipienzy of the
presence of factors that frequently lead to family breakup, ths
agencies often passively observe the corrosive effect of these
factors and intervene ohly when disintegration has reached the

point of crisis to seek the legal separation of children from their
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ramilizs. Remedial and rehabillitative services are gensrally not
made available to the Indian family in distress. The laws of some
tes Tundate that zgancies must make affirinative efforts to

(%

provide families with remedial and rehabilitative services. Su
section (a) extends this reguircment to all states when Indian
families are involved.

Subsection (a) should bz amended to delete the word "or"
on page 3, line 12 and the vords "alternatively, in a tribal court, ’
thirough & lay advocate™ on line 13. The purpose of this Act is
to regulate the activities of nontribal government agenclies and
not to impose requirements on tribes in tribal proceedings. The
proceedings in a tribal court should be held under tribal law and
custom and in accordance with the Indian Civil Rights Act of 1968.

Subsection (b) provides that involuntary child placeients
must be based on overwhelming evidence, including the testimony of
professional witnesses, that a child faces serioﬁs emotional damage
if parental or familial custody continues. Where 2 c¢hild placement
is based on the potentizl for serious physical harm to a child, that
determination must be supported by clear and convincing evidence
including testimony by a qualified physicilan. Evidence of poverty,
inadequate housing, misconduct, or alcohol abuse on the part of
the parent or blood relative with custody is not sufficient, standing
alone, to support a determination that continued custody will
result in emotional or physical damage to the child. ke standards

of the parents' or relatives' Indian community must be applied in

7
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z mlacement determinations.

mak
Many Indian families lose custody of their children through
involuntary placement proceedings where evidence supporting place-

ment 1

()

scant, wrong, or biased. Subsection (b) will eliminate the
most cserious abuses cxperienced by Indian families in such pro-
ceedings and prevent the unnecessary breakup of countless Indian
families, Srecifically, the evidentilary standard of overwhelming
evidence of serious emotional damagzs will eliminate the common
practices of: (1) utilizing witnesses untrained and 1nezperiehed
in mental health practice to describe emotional damage; (2) finding
emotional damage in minor family upsets and using such "damage"
to breakup Indian families; and (3) basing emotional damage on a
mere preponderance of the evidence

There 1s controversy in the children's rights field cver
the use of emotional damage as a basis for child placement. The
concerns revolve around the almost limitless scope of the word
"emotional," the difficulty in proving emotional damage and thz
unaveilability of competent witnesses to offer proof of emctional
damage. Recognizing the potential for unnecessary placements of
children based on emotlional considerations, subsection (b) requires
overvhelming evidence of emotional damage. The requirement is for
evidence that is more than clear and convincing and less than
beyond a reasonable doubt. Thus, the intent of subsection (b) is to
permit placcments based on emotional damage only in extraordinary

circumstances.



3 intended to prevent such inapprepriate removels.

ct;cn (o) prohl

Lrooz onE

any child

Subsection (c¢) provides that in voluntary child placements

Thi rovisi i remised on the
preponderance of the evidence. This provision is premise

1 any consent by theparents or blood relatives to a placemant must be
ts at stake in such procecedings and ]

singular importance of the

Qv voluntzry, in writing, and sigred before a jud.s turisdiction

on the fact that weair evidentl

It

nave rezul T otre

5]

ry stzndardé pRatot

A rnsent was fully
gl o oI unto 2 mi 8. I &s ho must certif y that the corns
unwar n d breakup f untold mesibers of Indian familiszs

*d in the parents' cor relatives! native langumzze and was

Consideration of parental poverty, misconduct, and

fully uncéerstood. If the placement is not an zdoption, the consen

alconol abuse, as and sometimes the only, evidence of
s 101 3

may be withdrawn at any time for any reascn. If the consent is

& child hzs led to the

emotion to the auoptlcn of a child over tvo years old, the consent may be
Lesmans & ndian children. Subsection (b) proceeds from

placement of many Indian c ¢ " withdrawn at any time before the final decree of adcption, which
coceniti £ ; people beset with social problems never-

a recognition that poor * cannot be entered until ninety days after the consent is given.
theless have a right tc raise children. Under subsection (b),

‘Final adoptions cannot be attacked unless the child is again being

i roblems of an Indian family can only be ) -
the poverty and social p placed for adoption, the adoption was unlawful, or the ccnsent to

weighed in cdeterminaticns of physical or emotior the adontion was involuntary.
evidenc: demonstrates that the situetion will cause sericus harm The provision of subsection (c) .prescribing voluntary consent

to a child. Absent actual harm, an Indian child cannot be removed procedures will eliminate one of the most cémmon and abusive practices
from its family in involuntary proceedings. -by which nontribval government agencies obtain the custody of Indian
The provision in subsecticn (b) that placement decisions must

children. Parental "voluntary" relinquishments of Indian children
. s s s -
zd cn Indian cemmunity standards is vital in incorporating

are commonly obtained by nontribal government agencies. These
the child-rearing practices of an Indian community in the decision-

A 3 Ielinun.shnen.,s gener ally invo_ve parental signat re on an

ma n, rocess o che nontriba overnmenc agen Frequently, gilatul a agenc
P 1lg cy. 1=y y

naking & vy uent 18T U

voluntary consent form. The signature is witnessed by an agency
Indian children are removed from their families under circumstances

employee. REVicw by a judge oceurs only in those states that have
s . R N
considered wholly inzppropriate by the Indian community. The removals

side lly inappror

. statutes requiring.voluntary relinquishments to oceur in court.
- i ild-rearing standards not shared

Fre baseq on nonmindian eheTre : Frequently, Indian parents zre coerced by agency personnel into

tr Inds communit on a misccmprehension of Indian child-

by the Indian community or : My signing ' relinquishment consents with threats of cutting off public

rearing practices and their effect on the child. Subsection (b) is

assistance payments for failure to éonsent and with insinuations of
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ding T

c=zzt way

unlitness and lack of concern for o

caren

of life for the child. Consents are often signed with no explanation

| When explanations are given, the Indian

parent often has the undsrstanding that the plzaeczment is tempcrary

and revocable. Many times the form states otherwise. Subzsection (c)

onsznts will in fact be voluntary and with lrowledgs

z

u:
%3
A
3
@
I
<t
o
™
Ly
0

ol exzetly what the conssnt agrzemensd includes,

The provisions of subsection (c¢) pertaining to withdrawal of
consent are consistent with the laws of many states. Some states
l1limit the revocability of consents to adoption. The thrust of
subsection (c) is to support the general proposition that 1t is
in the best interests of children to be raised by their natural
family a2nd that every opportunity should be provided to maintain

ily. Alsc, uncder sutsec=ion (c¢),

the in:
an Indian parent or blood relative with cuétody may withdraw consent
to adoption up to ninety days after the consent is given and by
that act completely terminate an adcption proceeding. This prevision
was inc;uded in subsection (e) to protect improvident adoption
consents by mothers during the post partem depression period and
to graﬁt a period of grace to parents and blood relatives Quring
which they can reconsider theif relinquishment decision and develop
alternative plans for the child. Once consent is withdrawn the
nontribal government agency must immediately return the child to the
parents or blood .relatives, .

The authorization to set aside final decrees of adoptions

affecting Indian children is another important feature of subsection (c).
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The decrees can be set aside only if the adoption was unlawful or

the child 3s availatle again Tor 2doprt i,
is necessary to assure strict compliance with the standards set forth
in Titl= I of this Act and other laws governing adoption. Itralso
recognizes that Indian children suffer from many failed adoptions
and admits the possibilify of a restoration of parental or blood
relative rights in such instances. HMany states do not permit final
adoption décrees to be set aside.

The last sentence in subsection (c¢) should té deleted because
it is in direct conflict wiﬁh the first sentence after the "provided
further" clsuse on page 10, line 15. Under the last sentence in

5
v

subsection (¢}, there can te no -

nineéy days of the birth of the child. The purpose of the subsection

is to allow valid adoptive placements during a child's first ninety

days of life but to allow parents or blood reiatives to withdraw

censent to the adoption up to ninety days efter éonsent is given.
Subsection (d) requires that an Indian child and its parents

or blood relative be represented by separate counsel in child placement /

proceedings.
Subsection (d) should be amended to delete the phrase "unlsss

the child" on page 11, line 5 and to delete all of page 11, lines 6

and 7, and to delete the words "separate" and "or lay advocate" on

page 11, line 12.
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state law on the child's

ou

i1s amendment will permit existin

right to counsel in placement proceedings to prevail. Some states

grant a right to counsel for chiléren in certain tyves of placement

cr

procz=dings. Other states lezave the anpoiniment of ccurzel for a
child to judicilal discretion. The amendment is based on the view
ﬁhat in involuntary placement, proceedings the ;nterests of a child
should net be presumed adverse to the interests of a parent and
that ccunsel for the parents and counsel fcor the state and/or tha
tribe @& perens petrize can adcecquabtely represent the interests of
the child. In voluntary placement proceedings and in certain
involuntary placement proceedings separate counsel for a child may
s
be indicated and can be appointed in the discretion of the court.
To provide an absolute right to counsel for chiléren will place a

burdein on already strzinsd judicial resourcss and may & ace

the personal difficulties of the child and its family.

Section 103 will help assure that most Indian children in need
of placement will be placed in Indian homes and that Indians seeking
custody of Indian children will not unreasonably be denied the
opportunity to adopt Indian children or to provide them with foster
care.

Subséction (a) requires that nontribal government agencies
grant a preference in adoption to members of a child's extended family
as defined by tribal law or custom.

Subsection (b) requires that, in otherwise placing an Indian
child, nontribal government agencies shall grant a preference in

.
accordance with six stipulated categories of preference, except

ol good causc wiy

not be followed. This prefersnce order can be altéred by the
resolution of the governing body of each Indian tribe.

Subsections (a) and (b) covar only child nlaczrments made by
nontribal government agencies. Private, non-agency rlacements
are not covered.

Subsection (¢) provides that, where an Indian child is placed
in a foster or addptive home, or in an institution, outside the
reservation of which the child is a resident, pursuant to an nrder
of a tribal court, the tribal court shall retain continuing jurisdiction .
until the child reaches the age of eighteen.

Subsection (c) assures a continuing relationship between the
tribe and a2 child and protects the ability of a tribe to detarmine
the best interests of a child placed outs de of Indian Countiry oy
an Indian tribe. Many Indian tribes do not have sufficient placement
resources on the reservation to meet the needs of Indian children
within tribal jurisdiction. These tribes would ucs off-reservation
placement resources if assured of continuing jurisdiction. There
is frequently a reluctance to place children outside of the reservation
because many tribes have experienced difficulty in exercising /
continuing jurisdiction over children so placed. The difficulty
derives from the laws of many states thaé permit state adjudication
of the best interests of any child physically present within state
Jurisdiction. The exclusion of tribes from the Interstate Compact
on the Placement of Children exacerbates the pfoblem. Under the
Compact the state that sends a child to another state does so by

agreement and the sending state retains Jurisdiction over the child.
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Se¢ction 105 needs to be perfected. We suggzest the folleowing
substitute language:
In any child placement proceeding within
the scope of this Act the United States,
every state, every territory or possession
of the United States, and every Indian
tribe shall give full faith and credit
to any Tribal Court orders reclating
to the custody of a child who is the
subject of such a procszding.

Indian Family Development: Title TI.

Our comments and recommendations relating to this Title are
limited to Sectlon 204.
Szetion 204 authorizes and dirzcts the Secretary to undertake

a study of past Indian child placements and to take appropriate

legal action to challenge the placement where (1) the child is under

the age of eighteen; (2) there 1s good cause to believe that the

placement 1s legally defective; and (3) the parents or relatives of

the Indian child request that the Secretary take action.
The section also authorizes the Secretary to make grants and

contracts with Indian tribes and Indian organizations for the

operation of Indian family defense programs, and to maintaln records

on all future Indian child placements and all placements studied by
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gne Secreiary under this sectlion,
The child placements to be studied under subsection (a) include

adopticon, foster care and institutional placements. THe greatest

conce

:d by eritics of subsection (z) iz

[
T
"3
@
0
"
&

zte to undo well-functioning and longstanding adoptive

regardéiess of any legal defect in the adoption proceedings.

In orcar %o @ssure agalnst such a possibility it haes teen suggestad

o
o

at the subsection be amendsd to require that tﬁe Secretvary, prior
to takinrg any legal action, make a Tinding that the best interests
of the chlild would be served by lagal action, This amendment is
too restrictive and should not be accepted.

We beliéve that the broad discretionary power granted the
Secretary in subsection (a) is an important feazture. Family
relaticnships are, by their very nature, extrems2ly complax, To
limit his discretion by a test of "the best interests ol the
chila" rails to recognize the importance of taking the broad family
context into consideration. Certainly the best interests of the
child should te given great weight in his decisién-making.

There is considerable controversy among children's advocates

concerning the standards that should apply in determining the best

-interests of the child, the impact of these standards on the rights

of parents and, indeed, on our society as a whele and its laws,

Subsection (a) will be most often applied in situations where
Indian children are in inappropriate foster and institutionalicare
and the Indian extended'family is capable of assuming the care of
the child, and in situations where an Indian child is the victim of
a failed adoption and the extended Indian family wants the child

back.
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strseccion (b) should be amended to mandate the richt of parents

to counsel and make the right of children to counsel discretionary,

involved.

In order that the Act be administersd effectively, we urge that
Congress direct the Secretary of the Interior to establish an Office
of Child Development within the Bureau of Indian Affairs and, accordingly,
that a new section be added to Title II.

Finally, we urge that Congress authorize and direct the Secretary

e Tnterior to prepatrs and subalt to it a for the

construction and operation of locally convenient day schools as an
alternative to boarding schools and that a new title be a2dded to the

Act to accomplish this purpese.
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ADDITIONAL AMENDMENTS

-n page 4, line 13, change the word "and” to "or".

on page 6, line 2, after the period add the wordés "Tor the
purpeses of this Act, an Indian child shall be deemed to be
resident where his natural parént or parents, or the hlood relative
in whose care he may have kszen left by his natural parent or who
otherwise has custody in accordance with tribal law or custom, is
resident."” .

On page 6, line 23, after the word "membership“" add the words
"and one of whose parents is in fact a member".

On page 8, line 12, after the word "counsel" add the words
"except in child placcment proceedlinys bzfore a fribal court".

On page 8, line 10, after the word "notice" add the words "and
an explenation of".

On page 8, line 23, change the words "any of three" to "either
of twe", and on liune 24, after the number "101" add "(b) and (c)".

On page 11, line 2, after the number "101" add the words

"(a) or".





