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With f("j"'uci to G'~lv""r'iln"'lj of f i cia t s unLlm.i 1 La r with, and often disdainful
of r nd i an culture /2(b) t3l! W~ no t e t'h<;1t the majority of BtA employees
who work wi't.h Trt'H:-;n L"hil.1-l",~n and families i nvo l ved in p l acemen t , are
U'jl]mselvl's Lndio n . Th» nurobt-r s arc i uc ro a s i nq , s t i mn l a t ed by the po Li cy
of Jllrl~an p(e:-f~'r'-I".l" in «mp l oymt-n t 'With t he aur cau . Indian officials
qr-nr-r-a L'l y d l r e-ct the: w.')rk of t he Burn.au, so have the authority to require
rl·s!",,;.ct for Trll:L"~/l l'ul1 u r e by the r e r e emp l o yce who ]T,ftY not demonstrate it.

With r·,g"rd toOl,,:, .,bs."",:", of consu l t .~Uon with tribal aut.horities /:(b) (5)7
it s hou I d be 11(;:,,·d that adm i n i s t r e t i vo .Jg~ncies are f·rovided with ~Ttain-

e ut.hor Lt f e s by l.)w o r ~p~·.:if.ic Court Order "no Cove r r.rnen t of f i ci a l s exercise
ovc r va l I e ut hc r i '-y r e t he r t han on a case by case decision.

.Sec. (2) (c). TI.!"" ].~~t. sc-n t ence is not dpplicab1e to the BlA as whe r e there
is a tr i be whhll ".3~; (~s!..:)l,"llishe--d an Indian Court, its jurisdication is
houor ed , F'ur thor , rr"slly tribes have Welfare Committees which partit:"ipate
or a-Iv i se BlA SI'w;,ll Sorv i cr-a in matt.ers of Indian child and family
de ve Lopm--n t and ill r·~"'5t..::,r ce r e activities. In some othe-r cases, there
is an A,.lvi:,c)ry r,.·/:IHI.i ....t co c'on,posf?d of 10(":a1 Indian residents.

Note: The r.·')111l11"')'~·; .....i t h r cq a r d to Sec. 2 of the Bi'l a r e not intended
t.o deny t.he obvious - S(lcl,"'ly and its govermnents have nowhere made the
I uvc s t men t 'Wt."("·':dry tv 1"ovirk a suf fi c i c-nt. qua'ntity or quality of support
s.::!'"vices no..:>·.h~d by n11 vu l nr-r ab l o fi..r.mi1ies, nor of foster care s e rv i ces ,
I nd i e ns no have 'JJ ".'l~ 11".'('11:::: for such so rv i ce s ,

Sec. 3. The dl"l...."l.tral. i on o f pol icy seems an instance of Fcderal-gov';"I"nment
i mpc sod s t e nd.s r d-: on JndLIO t r i bo s , It also secms to assume that a sihgle
S(·I:. of st •.H'l~o.Jrds 1$ ·"1r'p1 i"able to all Indian tribes. Rather, there is

'great ve r i ation ·.Ii.~I"'IHJ t lJ(~ t r i be s as to de s i r ab.l e standards. A primary
conco r n rtml)l'Ifj Trl'i:.Hi t r f bos is to ae t; their own s t.e ndards ,

The obj ...-c t Lve of l·Tl'm,.l~ trIg t he stability and sncur i t.y of family life is,
1)[ cour s e , mo s t ,·"fflITI·:!pLJble.

s ec . 4(b). Thr: th·finit ;I.'n of "Indian" d i f f'o r s in wording but perhaps
not. subs t ancc fJ I'm t h,)1 ll::.·tl in 1~llmi n i ster ing the Indi an Self-Determi nation
Act.

(d) This flef.init Lou .'xp,.1Ilds t ho BIA's present author i t.y for contracting
dna grant nct i v i I il"~ Ly dl]cHlIlJ e s C'1igible, an orqan i xe tIon with a
ma j o r i t y of Inrll.11l j'l' I.,lu·"t·~ (i.1pP'H'(~ntly without reyarti to the control of
t ho vrg.Hliz o,1 i.)n)" "1'111".' 1'1")PI)GL~ti dr-f i u i lion appears to be .incompat i b l.e
with JIII'lilJn ("')111,111 o t Tndian pr o-j rarns , undor the proposed definition,
or'j,lllj7.·d . l OJ)S r ' •.lld ro l L.-.I I,y nou-und io ns wou Id be compet i t Lvc with tribes
,1IHi TJ1IH.ln orlj,.l.lli,·"I'lon.·j ("''1" av,lil ublp funds.
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(e) We are not c<:-rtain as to the meaning of the phrase •.. "any
other tribunal which performs judieial functions in the name of an
Indian tribe within an Indian r-es e r-va t.Lon c "

(g) Of yrcatc~t r.:oncern is the apparent inclusion in the scope of
the Act of child pla~em~nt by par~nts. Intervention in child plac~ment

by a Court or ot.he r qove r nmen t. body, in the absence of established
child abuse, neglect, abandonm",nt, or delinqu""t acts by the child
is generally consid~red an invasion of family privacy.

TITLE I - CHILD P;~CEM£NT STANDARDS

Note: Title I establishes three categories of Indian children:
(a) Indian children living on an Indian reservation where a tribal
court exercises jurisdiction over child welfare matters and domestic
relations; (b) Indian children domiciled or living on an Indian
reservation which does not have a tribal court; and (c) Indian children
not domiciled or living on an Inoian reservation. For children in each
cat~90ry, certain procedures are reqlJired before placem~nt is valid and
in legal force. Th~se include 30 days writt~n notice to the parents,
and that a non-tribal gov~rnment agency must show that alternative services
to prevent the family breakup have been available and have been proved
unsuccessful. Fu~th~r, when the parent opposes loss of custody, the
placement. must be support~d by an overwhelming weight of evidence; and
when the parent conserit s to the loss of cu s t.ody , consent must be e xecuted
before a Judge of a Court having jurisdiction over child placements. The
latter also must certify that the consent was explained in detail, was
translated into the parent's native language and was fully unnerst.ood
by the. parent.

The Bill further requires that non-tribal government agencies shall
grant certain ranked preferences in the placement of the children which
include members of the child's extended Indian family, and to Indian
foster homes and to Indian operated custodial institutions.

Sec. lOl(a). This provision denies parents' rights to make placements
of their chi ldren, without the intervention of a Court .. Practical problems
related to such a provision rel ate to the cur r enc workload of many courts,
including tribal courts, which deal with matlers leaLling to child place­
ment. Tribal courts are generally understaffed. This provision would
require new activities as it seems to provide for a Court to have
jurisdiction which they do not now have, to intervene in family malters
in the absence of child abuse and neglect and delinquency. Further,
nrob l ems arise as many Indian Courts are not Courts of re-cord, nor are
appellate pro,.:~·,lur"s always readily available.
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o». nr:....mj c i I ..·d" hri$ Ilul applied to me t te r s pe rt iJ:ird rig to children
n.~..:.,lJ.i.n9 Lh.(:o !-')"v'-""l'jl)rJ ,·f a COurt and it. is .:-on~.ic1~r(>d in the child's
be'5t i.nt o r c s t t o h,YJt? l'Jot"="I.:tions of the C(HH"t hav i nq j\"lrisdiction

where he i s uf· I'Jnd. II

Thl? precc:-dir,g :"~"L'I ion, 101 (a), refers to "Indian Courts which have
.·IJYisliiction 0"""·1' c-h i Ld we l f ar-e Jnatt'7-:l"S and r'[ome s t.f c relations."
~ection 101 (b} rs-f c-r s on Ly to "lribal cour t.s;" Al;long the latter are
cour t s of 1 i.mit.,1i j uri sd i ct Ion (e.g. fishing rights). A nwnber of
children \oI'1)",J]d b ..~ j r-r t in "limbo" by the a~"l.A:lrcntt.Jap between (a) and

(b) •

'rhe r equa r c..rtlent 'of cl 30-day notice to a tribe as pdrt ,of validating a
placem.:-nt, dl?lGYs !'ho:o auth"~rity of an agency to pay costs of fc:ster care.
The r.;oquire-mfrflt of 30 days notice offers anoth~r problem. It lS an
unusually long ,;:.,·rin,j of time for not.ice in a chi.ld abuse, neglect, or
dp.-1.ir!'":luency hE:-itllng. or d i na r i Ly , it is oons i de r ed that the chi,ld'~
wt? J I-being atrd I ""If;' .:'_,)I(lJTIUni t y S i ntc r cs t rr..qu ires a Ino.re prompt ac t fon

by the Court.

It w~~ld be C:l Trill' ~I ..,tt? .r.rven t Le Code wldch defines "the tribe" 'e.s an
int,:"rested party in f'YOC':·I.·dings br-f'or e its Courts, and which provides
for a 30-day p(~ri.'_t11 for no t ice to parent s or interested parties.
Where there is 100 ~~IJ('h provision in the st.at.e Code-s, itn impasse may well

occur.

(c). Same ccomm"nls as in (a) and (b) with resard t.o probJ ems resulting
f r om a delay in est.,blishir,g the validity and iegal force ofa place;n"nt.
wit.h ...s t ab l i sb i nq the t r i bo as an Lnt.e r e s t.ed party. and with the 30-day

p~riod of nor.i ce (Jf r,Tocecdings.

'There are many 1,,..,,:tic,,l problems of id"ntifying a child's tribal m:-mb"rship
wh"n the chilli i" at a con~id"rabl" distanc" - perhaps 2 or 3,000 mlles.
M,.... mbezsb i.p m.l.Y br~ fliffic-ult to dl.)cuJne-nt, as a Court should require. Not
all trib~s rnai.nt.o-i n 1;\JTr"·1l1. rolls and t!'stahlishirrg rnr~rr.b(!rship in· such
tribes may be vnry t.illl0. I t):1·:~lmin9. The t.ime consumod in these e;:fforts
W"lc.n arloc·d to 1 h.~ r' OJ III i ro:·d ~O-days not ic::e i f m,~m1",(·rship is established,
a~ll!s to the })1))"1. fi:i ~f f'l·,)vifling child protection. If ~l1ch a search docs
not t:'$t.abl i~h mp~1l11l·1·~.hip, m\),~h v .."luable time h.15 b<'Qn lost.

The cirl:WTlsi·.HIl:l·~; nf ~(.lllle of the:- chill1n~n in the category established
hunl~er (c) pcl..... sc.n'· .lll,~it.il)nal pl"l~bl(·m!=:. One ~x."mple is th~ children."" 0

.'lr£: eliiJihle ft)r m.··lnh·n,.hip i.n an Indian tribe and who hdva nev~r llved
Oil J. rf:':'-f!rvat ion or in an tnlTic1n GOIlli'nunit.y and, so far as can be s(;en,
arc~ tllf1111~p.lvl!s .i,~. nl. i fi..cod wi 1.1\ tll,.j r non-rrllHan heritage. Delay~ In t
esL1hl i~lllll<J l.t·jb.".l lnl~mlll:'rshi.p and rX)$!='ihle intervention by a trl~ 0
wlli' h Ih(:y h."IV'~ I/f) 1.i('<:;, r:',)1:J11' l"'l~ or: IjrC'.-,L di~.:$crvice t·) I"hesc r.l111dren~
:·~,~._h v."l'I1:lhl(~ I j·;I· h.·I~~ hr'c"'n .10:it.

,-.:

89

5

Sec~ .102(a) (I). 'ibis \ootoul,1' :;('cm to rC"quire of Tribal CHII.f non-Tribal
CllUrts, ~nd ;)ny .;..fh,-c nor. Tribal gov.;rIIIl'lent ').'3 r.=TJcy to give 30 days
writt.:n not.Lee ro p.'u-I:-nl - ::; of any origin"!l or l.atE-r pl.,ci.:-me-nt of a chi Id.
This provision is inimil:al to the child's we1f,'lIrQ, Whl~f1 the parents are
Lf v i nq , but t ho t r (';\11 rc-nt, wherca!J..,)ut.s are not known, or when a child is
an O"Lf'h.:tn, C VI:!r1 if hf? h.::as a le-gi'll ljv6rdian. Again, the pcoblem of 30
days not ice.

l02{a) (1) (Al. 'M'e 1,·,,-,>"ls are a p"rty to a Court l'roC"""ding (unless
t he i r rights h,j'u::, 1.,( (-n t(-nrl\.r.atr:-d) and their pze s ence would not be an
jn~~rvent ion. ~I.~:lt(" l·.1"·s ,1re c.::·:'";sis1.I?Tlt in this reg;trd.

The appl i._~atlon of the requ·i.c(!nu:!nt of r~pr.csentation t'h~ough legal counsel
to administrat ive itYt:-'nci~s raises serious practical cOJl~ideralions. There
is real q~~stion as to whether there arc surf~cierit la~yers and funds to
ho~re them for •..:.ad'l pl ar.~(·rn~.nt and r(!!)l acr-mene of an Ind i an child. Further,
many administrdl iVf;'ly ma1e placl~ments are not al ......ays ilt!Vp.rsary Ln nature.
(For example, a p1 ece-ment. which is made is at the r equos t of the parent).

'It should be rf-':';"Jjd"J~(6d that the legal counsel's eX1JE"rt.ness Ls: in the
matters of the r:.:..;r'··nt's and chi1 ..~re-n·3 right.s and that lQgal traini.ng does.
not qualify a l"'r":;l)fJ 1.0 pn)vide (;xpert j udqr-morrt s besed on the social
sciences.

R":-],1tive to t.ho .t lIJh~_ to counsel in abuse and neglect cases, it should
be not od that C'·,t .,h) i,;hing the right would re.]uire tha·t the Court appoint
counsel when t1l'2 I,.lee-Tlt cannot af f'or-d it. 'nUl-reo is no eonsensus among
the States as to 'Nh(·th~r Courts )l1ust appoint counseI in child abuse and
nC'Jlect pl"ocp.(·dinIJs,. but there is agreement that parents have the right
t" employ coun$el.

Sec. 102 (a)'-(1) (B) appears to cons i der that all p l acemont.s are of an
d,lve.rsary nat ure ,

(C). The Priv.ll.:y J\c..:t. may irnr>05e ypst.rictions on the dvailability of
S01l1C .rc·cords of .~I,lH\ini~::1 t."t ive ag'3!JH:ies. PJdc'~IIlC'nt-r(>latcd re-::ords
of adlninis1r..~tivC! '·Jc·"cl.C"':; contai,nin~ personal i.nfonndtion about foster
P,He!"lts or adf)L.ot ive p;'t'('Onl c:; would pl" ....·!HlInably be protoc.;t.I?d. under the
Privac..:y Act. Thc;J,"c nre p.··)"ahly oth(-r examplcs, but this illustration
(.·OlnP.'S to m:i.nd r ..·.v~ily rall,l illdic:"-lt.CS Ihat not al] r''>l'':')L"ds should be
,l'l.:'\ll.lbll?'. Also, a p.ln:·lIl's ri<Jhl"_~ mdY be limit(Od by Court actions
thitt limit oc y.:.:;1 ri..:t 1hpic rights imd pr.-rhaps rco;l.:rict the pi:'l.rent's
r.i.yhts t.r) inf,)n!\.ll ion.

S"".102(a)(2). 'This;5 a 9"od g"al for any chilli 1'l""'ng agency.
;11...~~llciin9 the trilm, l'llt :-:I)mc em(:'c'J(~ncy plaGomcnt~; and S(lme shor.t tel"ms

an'! suit.nbly ~ff("I.:l:(·d wiHl':HJt such l~virJence.
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Sec. l02(b). FitL.·r ..c I ......·r and couv t nc t nq" or "r..l·er.t)ndl~rance" is the
usual ·st.alldard '.·f l,ro',f :"~ (:vidfol',ce i.n chi]t! itbuse and neglect casesj
Itb-:o}'ond a rr:~~.;,·-,! abl e doubt" in' de I i.n1lucnc:y c..,;,::..e s , O''''Grwhelming weiyht
of ~vidence" a':- ·1 ~I ~l'r~."rd doers not appear .:e.ppropr:iate. As a pract ical
mat t e r., th~ mos t ~'jIJ5i'~ j,:"rltt!nts m-3.Y be the mo~t r e s i s t Lve to child
p l acernent; ,

D,=,~ e rm i na t ions ','is to wht'tnl:lor or not socieI pr.obldTts are evidence of
cb i l~ abuse and n-..·!lect sbou l d be left to th~ determination of the Court.

Sec. l02(c). T}-,j-= wouJri r-::"{'llre eVC1.:Y plac'~Ii'(!nt by a pa.rent to be
executed by a Jud~e. Hanyparents are cap~bleof making p1a~ements of
their children ....,it1-,,)ut the invasion of their privacy by a Court. In
States wh~re ad"'lpt i ...·o agrc-ements may be m-.lde by natural parent and
adoptive parent h,,·f.)re filing the adoption petition. this provision
would reouire ll"'''2ll~Il~llt for Indi.c1n 'par~nts, to be different from that
of other; and r"1~;('~: ,!u(:':it-i\)ns of d i scr i mt narton, The above described
ad·;"pt:i.ve aglt:'I·."'" 'IIt ,:;. c rc of t en us od in step-parent adoptions, though
trlat is not. t ho i r ,-x ...r t us i ve use. Furthp.r, the "replacc-me*nt" of an
adopted child J1'iglJt be with a p"rent and ste,p-parent.

Sec. 103 (a). F..iU.j 1y m'~Jr'lb(>rs, wht?th.:.r e x t endod or nuclear-family, may
not a!wa};s be I. ""':- l·l.:h';(:ment of r,rr.!f(~r(,.lonce. Many zel at Ives do not 'Wish
to take on adniti'.lilal child rearing r e spons Lb'i Li t.Lea , some do not wish
to have the inll'rfl··r'··nce by the natur-aI parents which almost always
r e su l t.s , The d,;1.-1's "best interest" should be the compelling reason
for the s'!lecti.)n of a p t accmerre ,

. (b) lIside fiom the appropriateness of Inc1u,Hng such restrictions in
Federal legisla! ion. t.h-vre are certain f'robh'ms about some of the
pr".,ferences as stott',l. In l03(b) (5) "lIny foster home run by an
Indian family" dot's not, provide any safe']uar.-ls as to the character
and stability of th" f.,mily and their st.anding in the ,'ommunlty. two
char'ec t er i.s t i c s tlut clrl~ ,~xtl'l?m(."ly important "to a foster child's
c1ovcloprnent ...

lis to l03(b) (6). "cus t od t uI." should be definc'd further. lin Indian
operated l,Jroup home on a r oservat.Jon might be consLdorcd "custodia.l­
but not Le intend"d to l>rovide for the needs of anolescent J ..1inquents.
If "custodial" refers to SI:L'llt'C cust.ody, there are J.n~ufficlent Indian
ope r a t ed r csourcos , To our knowledgp., th.;rc arc no Ir,dicln operated .
faci litil.~s whlch l'l"l)"i.l,' :-;'''':uro cus t.ody other than adult jails and
jcli Is e r e lQt,111y IJnSlll':dble as p'l acc-mon t s for children.
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Sec. 103(c). 7n adoption cases. the Court's jurisdiction is ended
with the adoption de-c.ree as its jurisdiction in the case is for the
purpose of adoption. lis long as a Court has <"c>r,tinuing jurisdiction.
a.:loptive par"nts cor.not; have the full status of" parents. Their rights
under this f'rovision would have to be defined.

.Sec~ 104. Courts with extensive adoption expe£ience have not settled
this que,stion so simply. For eX~J"ple. Courts hav .. entered adoption

"decrees wh"re ar.onymity was promi sed to the natural parents. The
op~nin9 of all r~cor~s would result in a breach of promise in these
cases. Also. the ~rivacy ~ct may affect the availability of some records.

Again. it should be, noted that the State Codes may not have such provisions .
and this Bill would set up a conflict that might be difficult to ;eso1ve. .

TITLE 'II - INDIAN FAMILY DEvELOPMENT

This Title provides for the funding of Indian tribes by the Secretary
of the Interior~ wh,:;. may be joine:d by the Se-cretary of. Health, Education,
and Welfare, in fu.nning India)) organizations in off-reservation comrnund t Les ,
to establish and op~rate Inoian family d~velo~ment programs. The 0om~

ponents of a family development program are describE.-d.

The .Secretary is further authorized to fund Indian tribes for a sp..cial home
improvement pro~r"m to upgr ..de housing when (1) the housing of Indian
foster and adoptive homes is substandard. (2) improvements would enable
Indian persons to qualify as foster or adoptive parents under tribal"
law and regulation. and (3) where improved housing of a disintegrating'
f"mily would significantly contribute to the family's stability.

lin appropriation is authorized for ·these two programs.

The Title further authorizes Indian tribes to establish and operate an
Indian family development program and sets forth the rights of Indian
foster hom~s under a tribally implemented licensing·or regulatory system•.
Tribes are also authorized ~o construct a family development center.
Purposes. for whi ch 9£ants or cont r act.s may be awarded for off-rl~slJ.cvation

Loca t i ons are described. .

The Title 'also authorizes" and directs the Sec"retary to undertake a study
of the c i rcumstances surrounding all child placements which have' occurred
in the last 16 y,>ars where the chi Ldren so placed are still under" 18.
-f a plrtccmcnt is found invalid, or otherwise lCljally de fe..ctive, when

'](~ ptlrcnts or 'IIJ.llificd bloQd r~lat.i.vc rcqu('st i.t, the Sec(ctary is
·,Jt.horized to unde r take certain actions in the u.s. District Court."

Fur:ther, 9t'ant:s or l.:ontr.lcts are aut.ho r i.aed with Indian tribes .or Indi.an
org;:mizati.oils to oll1~rate a legal defense fund to provide rel)resentalion

'by all dttOl"l'1I1Y rl)l' I"!'vfory Indian child or its parents, ,)5 appzopr Let.e , who
s the subje.;t of a ch i.Ld p l acemout; l'roct1eding•. An approprLat.Lon on

. \ll.ih.il:l:&.ltion iR «·:;f.i.lblis}It.'d for t.ho sc activities.



92

8

Fuct.hE-l" prcvisir.1ns .)f the ri t l e refer to rule making_

Sec. 201(a). 'fhl: Sr,,:c'3'! ..... y now ha.o; the aut.hority to cnt.e-r Jnt.o contracts
and grants with tribe's [r)r the ~";,(;"L"vi.("es 11("~r:ribed.

(b) ". The prov i s i on i:; o i l('nt as to Yf"lalionships 'With the DepartJn.=nt of
H~uslng.and (j.rr.~~~ r).;·v,"?lopnll?lIt prorJL'~'"i,"S with some s';'Jllfldr purposes , and
WIth Tr l~a~ nOII~lrry 1m U-,o:i t it:'s, .:J.nd with the BlA ~(,)mc irrtprov~mC'nt pH:"gram..
rn: e l'r~v~:lons ~'~l, !l'-,W JC'91 s l e t Lon s hou Ld refl(oct the l::.xperi4?ncc gai.ned
wIth s i.mr r e r Irh.1.-3n

l'ro'3'rnfI1S for Inl'ti.ans 'by (-xisting or qarri z e t i ons , but
do not.

(c). This prov i s ron dup l i{_"atcs authority now held by the Secreta.ry of
Hea Lt.h , Edl.lC3tio'n, illld Ncffare, unde r Tit.Ie XX of the Social Security A<::t.

sec , 202{a) ..'&,'Jlll\".ll·ity ~ow ('>eists_for such programs. However, tribal
court j'ld'."s and s t a f f (..202. (a) (7l/ do not r-oqu i r a tr~i.nin9 in child
welfare and fami ly ol.e-.'d .s t ance pt·'.''':;Jr2rns, but in the j ud i c i a I process
rp.late to fatn i Ly 1 ".... '11"'1tt:crs~

Sec. 202 (b) (1). Tb i s is the right of an Indian f"mily now and it is .an
unnccc s sa ry and :,,·:·:::;ibly unw-3ITrttnled lp.gislation in t be arp-a of family
privacy.

(2) -n: i s would ',' ..m to imply that ,,11 Indian-licens,.d foster homes would
have flrst pre f or. ,..-(' for any child - how would' cornpe t Lnq claims be
settled? woult1 'J'Il- 1.ave to be co Lec t od even if domon-s t rabIy unsuitable
and. it were- t h-..... orIy ("'IIH~ .3V,lil.able?

Sec. 202 (2) (B) .",,1 (C). 'T<·ml'orary care of Indian chi Iilren should not be
prov rdad in the ·:~"tmt1' faci.lity thdt provillcs for the do t ox Lf'Lca t Ion of
adults. ' ,

S~c .. 203. Again, the problem of "Indian organization," and the duplication
of '1'1 tie XX au t.hor it i za tions to the Secretary of Health, Edu.:ation, and
Welfare, except f"r <03(b) (Indian legal defense fund).

S"c. 204(a). The study of all plac<'ments mdde in the last 16 years of
chi loren who ~r.c ~till undor IS, whe:th(.'r foster ca r-e of atioption place­
mcnts,.would In.m,lny situations inflict great har duh tp unnecessarily,
ann ra t se que s t ions of the- invasion of privacy by the l'''('f.'I.~ral gover.nment,
and of int.erfl~r(.'nce in St..s t e child pJacCrnl:tllt acri v i t i cs ,

A placement may, bb "invalid or legally de f'ec t Lve " yet its continuance
cou l d h~ ('!.;s,-..,t i a L :o:c the child's well-being. J\ 11ar.cllt 1 g w.ish , par t.Lc ­
ul<"lrl~ ]f only a wh i m, s hou ld not be the sole coutrollillg e Iumorrt in the
brt:.·c.lk.u.19 0f" cl 1" o1t:C:·"UI'lIt. npC.· ..1W~I~ a l11dCClncnt is i uvo 1 i (1 or legally
(h...rec t.Jvo , -It dt)('$ nvt follow t-lt.:lt ro t ur n t- the pan:lll. or dcsi.t~nat·p.d
01001'1 rt"l-tt i vc hi to th~ cb.i Id ' « arlV\lnl:aIJ9:, evon If h i u' r():::;tcr t;oJce
pl c'}f,:c·r.H.'Jlt i~i h'rl.l}:,en. .
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l'I"hy is the U.S. Dist.rict C.,urt Lnvo lved when "th",r .Cour t.s have
jurisdiction? T]'0re has been consi<lc·rable publ lcl.tyas to, the un­
availability of sHvices from the District Attorney Offices relative
to criminal matters. Would this suggest that these Offices might also
be unable to rf'sponil to cases ad~ed to their workload under'this Bill?'

.Also 1 there would· be cases whe:re solutions could be effected without
.court action.

(b). Emplo~n~nt of counsel for a child and a par~nt in every child
placement Pl"OCG'.:-l1 i nCJ, whether judicial or administ.rative, is perhaps
iml'ossible to a.:hiove, if oniy b"cause of the limiteil number of' attorneys

, practicing in thi s field, particularly in rural or isolated areaa ,
Further, the desirability of ",np10ym"nt of counsel is questionable where
the relationship is" not adversarial.

The comparability between the proposed appropriation for family develop­
ment program 201(~) and the programs related to legal issues 204(c)
appear dispropo1'\ lonate. In fact, in the third year, authorizations,,'
~"!=:.i.~t~d to ley,..! i$sUCS in child placement exceeds' ·that for family lffe
development. The latter program would require a comparatively larger
appropriation if it were to be effective.

~.ge consider the (!ue:stions and issues referred to above the basis for
our inability to &~P?Ort the Bill in its present form.

In addition to anil in further elaboration of our basic position in
this matter we provide the follO'wing comments:

1. Constructive legislation to protect the general welfare and
well-beir.g of' Indian chi ldren is always most certainly desirable.
Subsequent drafts, if any, of t.his particular 1egis1"tion hopefully
will address the questions and Issues referred to above.

2. Aside from operational statistical data pertaining to BIA child welfare
assistance the most comprehensive date available as pertains to this legis­
lation is co~tained in "Report on FIJlieral, State, and Tribal Jurisdiction­
Task Force Four: Feder~l, State and Tribal JurisdictIon -Final Report
t.o the lImedean Inn ian Policy Review Commission,· pp. 179-242. We haye no
resources available to verify the validity and re1iahility of any of
this da t.a which did not originaLe within this Bureau.

3. Any laws resulting from this proposed 1egislat Lon or any similar
subaequent; legislaUon will be better served and enforced through ac1rnin­
istration by D!IlF:W. This is' par t iClllarly true in view of the national
SI;OPC and the Ff'clp.l"i\l-State int(aYleldtionships Lnvo Ived , In this re'~Llrd,'

Dilir.:'\i adnri n.l s tra t i.ve oxpor t t so , funding source, Ln t e r s t a t e placeml1nt of
chi l']re~, and program review authority over states arc all f ac t or s to
be cons i dered , Jnt.o r Loz O.:J?artment adJninistration would be extxeml:.-Iy
d i fficult:, if [>(')!":sible <1t all, i'Hld would req,uire at the min!m1JJn the
... I.lil j'"1 f)f )no 1.'t"C,r,'l:ldllil.ll (".'hi 111 \-.,!I,lf.1}"n wnrlu"r"fI.
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Honorable James Abourezk
Chairman, Select Committee

on Indian Affairs
Uni ted States Senate
Washington, n. c. 20510

near Mr. ChaiMIlan :

This responds to your request for our vievs on S. 1214, a bill "To establish
standards for the placement of Indian children in foster or adoptive homes, to
prevent the breakUp of Indian families, and for other purposes."
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considered; such as, Federally Recognized Indian Tribes be given the option
equal to the status as States to be funded to administer their own child vel fare
services programs; and Indian tribes are given full faith and credit to their
legislative and judicial sovereign povers in standards set forth by them in
child welfare services programs. We defer to the Department of Health,
Education, and Welfare as to a further discussion of S. 1928.

.1-
We endorse the general concepts of S. 1214, namely that the placement of Indian
chi Idren in foster and adoptive homes should be done Within the context of their
cultural environment and heritage and should insure the preservation of their
identity and unique cultural values; and the stability and security of Indian
family life should be promoted and fostered. Hovever, ve cannot support
enactment of S. 1214 for the reasons discussed herein.

Further, HEW recently established the Administration on Children, Youth and
Families, which administers a spectrum of programs for child and family velfare •

."i---.... .. HEW's authority Will be further expanded under S. 1928. The Bureau of Indian
I ' Affairs has very fev programs in this area, and S. 1214 places nev requirements

on· the Secretary of the Interior vhich may conflict With or duplicate current
HEY/authorities, as ve·ll as the HEW authorities under S. 1928.

Title I of the bill contains provisions governing Indian child placement.
Title II vould authorize the Secretary to make grants or enter into contracts
With Indian tribes and organizations for Indian family development programs,
including off reservation families, and special home improvement programs. For
this purpose, Title II authorizes $21,792,000 for fiscal yea:r 1978, $23,700,000
for fiscal year 1979 and $25,120,000 for fiscal yea." 1980.

Title II also: directs the Secretary to study all Indian child placement made
sixteen years preceeding enactment for all children placed still under age 18;
to make grants to or contract With Indian tribes or organizations for an Indian
family defense program; and to collect and maintain a central record file on
child placements. For these purposes section 204(d) authorizes $l-B million for
fiscal year 1979, $20 million for fiscal year 1980 and $22 million for .fiscal
yea:r 1981. .

The quantity and qUality of support services to vulnerable families generally
are not always sufficient to meet the needs of such families and their individual

V members, and this includes Indians. The Administration has recognized this .
"problem, and on July 26, 1977, the Administration's proposal, "The Child Welfare

Amendments of 1977", was introduced as S. 1928 in the Senate. S. 1928 vould .
amend the Social Security Act to establish standards for foster and adoptive
placements, and is designed to strengthen and improve child velfare programs
throughout the country. s. 1928 vould accomplish many of the goals set forth
in S. 1214, and vould assist Indian families in achieving such goals vithout
the concerns found in s. 1214, provided that certain technical amendments are

J;'e agree that a very high proportion of Indian children are living in foster care
arrangements. Hovever, in the case of the Bureau of Indian Affairs the children
are usually placed With Indian foster parents. Information from a study done in
1972 indicates that where the BIA made payments for foster care, about tvo-thirds
of foster homes vere Indian. This proportion has subsequently increased. The
BIA is not an adoption agency but has secured services from the Adoption Resources
Exchange of North America (ARENA) for the adoption of Indian children for vhom
adoptive homes are not available locally. Betveen July I, 1975, and June 30,
1976, about 90% of the children referred to ARENA vere placed vith Indian adoptive
families both on and off reservation. It is generally difficult to locate fand.lies
for many older or handicapped children, regardless of race, and this problem
equally applies to older or handicapped Indian children. This situation has
resulted in some placements in non-Indian adoptive home~.

The use of boarding school for foster care of an Indian child is often at the
choice of the parents. For other children, it is the best availabla placement.
Wa agree that it is desirable that there be less need for care of children avay
from their parents, but in the foreseeable future, boarding school placements
viII continue to be needed for many children vho require foster care.

S. 1214 also finds that Government officials involved vith Indian child placement
are unfamiliar vith and distainful of Indian culture. We vould point out that
the majority of BIA employees vho york with Indian families involved in placement
are themselves Indian. S. 1214 further finds that child placement subverts tribal
jurisdiction over domestic reiations if a tribe has established an Indian court.
The BIA honors such jurisdiction, as have several courts, including the U. S.
Supreme Court. Further many tribes have Welfare Committees vhich participate
in or advise BIA social services in matters of Indian child and family develop­
ment and in foster care activities. In some cases, there exist! Tribal Council
and/or Advisory Committees composed of local Indian residents.
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Section 105 re~uires that the la...s of any Indian tribe in any proceeding under
the bill and any tribal court order issued in such proceedings shall be given
full faith and credit in proceedings in all other jurisdictions.

We agree that tribal court proceedings over areas under trib~ jUJ"iod.i~tion

should be given full fai~(~"fd credit in the, proceedings of other jurisdictions.
and in the child velfare........ inter ~. thlS has been upheld by the U. S.
Supreme Court as well as by two State Supreme Courts.

In Wakefield v. Littlelight (347 A. 2d 228, 1975). the Maryland Supreme Court'
held that an Indian child domiciled on an Indan reservation is subject to tribal
court jurisdiction, and that tribal court jurisdiction continues even after the
child is removed f'rom the reservation and hom the State where the r-eservatdon is
located. .

4.~
Section 104 mandates that en adopted child re:;hing age 18 may, upon application
to the court which ent~red the final adoption decree. learn the name of his or
her natural pbTents. their last known address. their tribal affiliation and
grounds for severing the family relationship.

In Duckhead v. Anderson (No. 44120. 1976) the Washington State Supreme Court
ruled that Washington Courts have no jurisdiction to determine the custody of So

Blackfeet child placed in tempordXY foster care in Seattle by the Blackfeet Tribal
Court. Montana. The Court rejected the argument that Public La... 83-280 and
Washington lav applied to matters arising OD reservations outside the S~ate. and
that the child's presence in Washington gave State courts jurisdiction.

This issue of the adopted child's right to learn of his or her background has been
the subject of debate generally. Without taking any position on the merits of
this debate, ...e would point out that section 104 is in. direct conflict With many
State Codes as they no... stand. Further. courts usually enter adoption decrees
with the promise of anonym!ty to the natural parents. The opening of records
...ould·breach confidentially. and may be done against the express wishes of the
natural parents. Also. in most adoption proceedings, the records of adminis­
trative agencies containing personal information about the natural parents are
sealed to protect all the parties.

In Fisher v. District Court. (47 L. Ed. 2d 106. 1976). the U. S. Supreme Court
affirmed exclusive jurisdiction of the Northern Cheyenne Tribal Court over
..doption proceedings in which all parties ...ere members. of' the ~Tibe and residents
of the reservation in Montana. and held that "State court juri sdiction plainly
would interfere with the po...ers conferred upon the Northern Cheyenne Tribe and
exercised through the tribal court." (47 L. Ed. 2d 112)

3.

The definition of "Indian organization" in section 4(d) would expand the BIA's
present P,L. 93-638 authority for contracting and grant activities by adding as
eligible organizations with a "majc.rity" of Indian members (apparently "without
reg~rd to the co?trol of the organization) •. The definition appears to be incom­
pat:J.ble wi ~b Ina.:an control of Indian programs 0 Thus, organizations controlled
by non-Tn df ans mght be competitive with tribes and Indian organiz.9.tions for
available funds.

De:rinitions

Tit~e I establishes three categories of Indian children: (1) Indian children
liV1Dg on a Indian reservation 'Where a tribal court exercises Jurisdiction over
c?i~d ...elfare ma~ters and domestic relations; (2) Indien children domiciled or
ll~ng on an Ind~an reservati~n ...hich does not have a tribal court; and (3) Indian
chlldren not donuciled or liVlng on an Indian reservation. For children in each
category. certain procedures are re~uired before placement is legally valid.

Section 101(~) re~uires that where a cbild resides or is domiciled on a reservation
without,a trlbal cou;t. the.tribe must be given 30 d~ys notice of any placement
proceedings so that It may lotervene a~ an interested party.

Section 101(c) governs the placement of India~ children who reside a...ay !'rom a
reserv~tion. Before a.ny valid pl acemerrt can occur (except for temporary placement
when llfe 0: hea~tb is threatened) tribal membership must be establisbed and then
30 days notLee ga ven to the tribe to intervene in the placement proceedings. .

Und~r ~ecti.on,,102(b) the r:~uirement that child placement can only be made upon
a flnding of an overWhelmlng weight of evidence" is at var.ience with the pre­
vai~ing standards"o: proof for such proceedings. Either "clear and convincing"
or preponderance lS the usual standard of proof of evidence in child abuse and
neglect cases; tlb'eyon-d a reasonable doubt" in deliquency cases.

Section 103(c) requires that a tribal court retain jurisdiction over a ~hild
placed in an off':'reservation foster or adoptive home or an institution until that
child is eighteen.

In ~dopti~n cases. the court's jurisdiction ends with the adoption decree as its
jurlsdictlon in the case is for the purpose of adoption. As long as a court has
continuing jurIsdiction. adoptive parents cannot have the full status of parents,
nor can a family be assured that an adopted child will be permitted to remain
with the family. Such a provision is not in the best interest of the child.
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6.

A placement may be "invalid or legally defective" yet its continuance could be'
essential for the child's vell-being. A parent's vish should not be the sale
controlling element in the overturning of a placement. Because~placementis
~echnically invalid or legally defective. it does not follov that return to the
parent or designated blood relative is to the child's advantage. Again. the
paramount standard must be the child's best interest. and aection 204(8) vould
not insure that. .

Sincerely.

While we recognize that legal counsel may not always be available to parents or
other blood relations in child placement proceedings in our judgment.
section 204(b) is not necessary.

Section 204(b) requires the Secretary to make grants to or contracts with Indian
tribes and organizations for an Indian family legal defense program.

Further. section 204(b) vould appear to duplicate existing legal aid progr8JllS
particularly' those under the auspices of the Legal Services Corporation. We
;;.uestion the need for' a comprehensive legal defense program in ;Light of exi sting
alternativel. Tribes and the BIA can explore the best vays to utilize these
existing alternatives;

1145
The Office of Management and Budget~ advised that there is no objection to the
presentation of this report from the standpoint of the Administration's program.

This provision raises serious legal and policy questions. and in most cases would
not be in the best interest of the child. particularly vhen adopted. and could
.seriously disrupt a child's life. Legally. section 204(a) conflicts. vith Tribal
and State placement lays and procedures. and raises the issue of invasion of pri­
vacy by the Federal government as vell as that of Federal interference in State
placement proceedings. Further. the conferring of jurisdiction on the U. S.
~istrict Court for actions ~ the Secretary to overturn such placements is an
inappropriate forum since child placement is a Tribal and State court matter.

s. 1926 viII provide increased Federal assistance to States for. among other things •.
'adoption assistance. Under section 472(b) of s. 1926. adoption assistance by the
State could include non-recurring expenses such as legal expenses.

5.

standards for child
conferral of full

~~
'e~/slote

.IJ Tribes already have authority to"l."i!ls' eti,,~ and establish
"":(:.:""lfa.re proceedings in tribal courts. hence ve endorse the

o faith and credit on tribal proceedings.

Title I would also impose one uniform set of Federal standards over an tribes.
without considering the wide cultural diversity and values of Indians throughout
the country. Further, Title I is far more restrictive to tribes than the present

r system because it increases Federal intrusion in ~ regulation or tribal domestie
',' matters 'and sovereignty. In the spirit of self-determination. ve believe that a

". reaffirmation of the Federally Recognized Indian Tribe's legislative and judicial.
powers in addition to the full faith and credit provision. by the Congress. vould
over c~me the concept of Federal intrusion into the domestic affairs of the Indian
tribes. .

Title II

Under the broad general authority of the Snyder Act '(25 U.S.C. 13). theBIA can

.
...f ".o~1 assist tribes in activities such as establishing anll. operating family. tribaln: development programs. Further. the Secretary can already contract with tribes.­

'pursuant to Public Lav 93-636 for some of the services described in Title II.

Wi th r-egar-d to the home improv~ment program under section 201(b). tribal housing
authorities already have authority to designate certain projects for foster homes.

/ Further, section 20l(b) roay duplicate progr-eras of the Depar-:ment of Housing and
j/, Urban Development for si milar purposes. as well as duplicatlng the BIA home
lt~ improvement program.

Section 20l(c) and 203 concerns the establishment of off-reservation family
de.velopment programs by the Secretary through grants to or contracts vitho Indian
organizations. .

Enactment of section 20l(c) and 203 could significantly increase our. service'
population off-reservation. and decrease our resources for and services to reser­
vation Indians intb1s entire a.rea\. Further. section 20l(c) and 203 duplicate
authority that HEW has under Title XX of the Social Security Act.

Section 204(a) requires the Secretary to study all Indian child placements.
Whether foster or adoptive. made within 16 years prior to enactment vhere the
child is still a minor. If the Secretary finds a:ny such placemen,t invalid or
legally defective. and a blood relative vith previous custody so requests. the
Secretary may' institute legal proceedings in U. S. District Court to restore
custody to such relative.




