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Section 105 re~uires that the la...s of any Indian tribe in any proceeding under
the bill and any tribal court order issued in such proceedings shall be given
full faith and credit in proceedings in all other jurisdictions.

We agree that tribal court proceedings over areas under trib~ jUJ"iod.i~tion

should be given full fai~(~"fd credit in the, proceedings of other jurisdictions.
and in the child velfare........ inter ~. thlS has been upheld by the U. S.
Supreme Court as well as by two State Supreme Courts.

In Wakefield v. Littlelight (347 A. 2d 228, 1975). the Maryland Supreme Court'
held that an Indian child domiciled on an Indan reservation is subject to tribal
court jurisdiction, and that tribal court jurisdiction continues even after the
child is removed f'rom the reservation and hom the State where the r-eservatdon is
located. .

4.~
Section 104 mandates that en adopted child re:;hing age 18 may, upon application
to the court which ent~red the final adoption decree. learn the name of his or
her natural pbTents. their last known address. their tribal affiliation and
grounds for severing the family relationship.

In Duckhead v. Anderson (No. 44120. 1976) the Washington State Supreme Court
ruled that Washington Courts have no jurisdiction to determine the custody of So

Blackfeet child placed in tempordXY foster care in Seattle by the Blackfeet Tribal
Court. Montana. The Court rejected the argument that Public La... 83-280 and
Washington lav applied to matters arising OD reservations outside the S~ate. and
that the child's presence in Washington gave State courts jurisdiction.

This issue of the adopted child's right to learn of his or her background has been
the subject of debate generally. Without taking any position on the merits of
this debate, ...e would point out that section 104 is in. direct conflict With many
State Codes as they no... stand. Further. courts usually enter adoption decrees
with the promise of anonym!ty to the natural parents. The opening of records
...ould·breach confidentially. and may be done against the express wishes of the
natural parents. Also. in most adoption proceedings, the records of adminis­
trative agencies containing personal information about the natural parents are
sealed to protect all the parties.

In Fisher v. District Court. (47 L. Ed. 2d 106. 1976). the U. S. Supreme Court
affirmed exclusive jurisdiction of the Northern Cheyenne Tribal Court over
..doption proceedings in which all parties ...ere members. of' the ~Tibe and residents
of the reservation in Montana. and held that "State court juri sdiction plainly
would interfere with the po...ers conferred upon the Northern Cheyenne Tribe and
exercised through the tribal court." (47 L. Ed. 2d 112)

3.

The definition of "Indian organization" in section 4(d) would expand the BIA's
present P,L. 93-638 authority for contracting and grant activities by adding as
eligible organizations with a "majc.rity" of Indian members (apparently "without
reg~rd to the co?trol of the organization) •. The definition appears to be incom­
pat:J.ble wi ~b Ina.:an control of Indian programs 0 Thus, organizations controlled
by non-Tn df ans mght be competitive with tribes and Indian organiz.9.tions for
available funds.

De:rinitions

Tit~e I establishes three categories of Indian children: (1) Indian children
liV1Dg on a Indian reservation 'Where a tribal court exercises Jurisdiction over
c?i~d ...elfare ma~ters and domestic relations; (2) Indien children domiciled or
ll~ng on an Ind~an reservati~n ...hich does not have a tribal court; and (3) Indian
chlldren not donuciled or liVlng on an Indian reservation. For children in each
category. certain procedures are re~uired before placement is legally valid.

Section 101(~) re~uires that where a cbild resides or is domiciled on a reservation
without,a trlbal cou;t. the.tribe must be given 30 d~ys notice of any placement
proceedings so that It may lotervene a~ an interested party.

Section 101(c) governs the placement of India~ children who reside a...ay !'rom a
reserv~tion. Before a.ny valid pl acemerrt can occur (except for temporary placement
when llfe 0: hea~tb is threatened) tribal membership must be establisbed and then
30 days notLee ga ven to the tribe to intervene in the placement proceedings. .

Und~r ~ecti.on,,102(b) the r:~uirement that child placement can only be made upon
a flnding of an overWhelmlng weight of evidence" is at var.ience with the pre­
vai~ing standards"o: proof for such proceedings. Either "clear and convincing"
or preponderance lS the usual standard of proof of evidence in child abuse and
neglect cases; tlb'eyon-d a reasonable doubt" in deliquency cases.

Section 103(c) requires that a tribal court retain jurisdiction over a ~hild
placed in an off':'reservation foster or adoptive home or an institution until that
child is eighteen.

In ~dopti~n cases. the court's jurisdiction ends with the adoption decree as its
jurlsdictlon in the case is for the purpose of adoption. As long as a court has
continuing jurIsdiction. adoptive parents cannot have the full status of parents,
nor can a family be assured that an adopted child will be permitted to remain
with the family. Such a provision is not in the best interest of the child.
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6.

A placement may be "invalid or legally defective" yet its continuance could be'
essential for the child's vell-being. A parent's vish should not be the sale
controlling element in the overturning of a placement. Because~placementis
~echnically invalid or legally defective. it does not follov that return to the
parent or designated blood relative is to the child's advantage. Again. the
paramount standard must be the child's best interest. and aection 204(8) vould
not insure that. .

Sincerely.

While we recognize that legal counsel may not always be available to parents or
other blood relations in child placement proceedings in our judgment.
section 204(b) is not necessary.

Section 204(b) requires the Secretary to make grants to or contracts with Indian
tribes and organizations for an Indian family legal defense program.

Further. section 204(b) vould appear to duplicate existing legal aid progr8JllS
particularly' those under the auspices of the Legal Services Corporation. We
;;.uestion the need for' a comprehensive legal defense program in ;Light of exi sting
alternativel. Tribes and the BIA can explore the best vays to utilize these
existing alternatives;

1145
The Office of Management and Budget~ advised that there is no objection to the
presentation of this report from the standpoint of the Administration's program.

This provision raises serious legal and policy questions. and in most cases would
not be in the best interest of the child. particularly vhen adopted. and could
.seriously disrupt a child's life. Legally. section 204(a) conflicts. vith Tribal
and State placement lays and procedures. and raises the issue of invasion of pri­
vacy by the Federal government as vell as that of Federal interference in State
placement proceedings. Further. the conferring of jurisdiction on the U. S.
~istrict Court for actions ~ the Secretary to overturn such placements is an
inappropriate forum since child placement is a Tribal and State court matter.

s. 1926 viII provide increased Federal assistance to States for. among other things •.
'adoption assistance. Under section 472(b) of s. 1926. adoption assistance by the
State could include non-recurring expenses such as legal expenses.

5.

standards for child
conferral of full

~~
'e~/slote

.IJ Tribes already have authority to"l."i!ls' eti,,~ and establish
"":(:.:""lfa.re proceedings in tribal courts. hence ve endorse the

o faith and credit on tribal proceedings.

Title I would also impose one uniform set of Federal standards over an tribes.
without considering the wide cultural diversity and values of Indians throughout
the country. Further, Title I is far more restrictive to tribes than the present

r system because it increases Federal intrusion in ~ regulation or tribal domestie
',' matters 'and sovereignty. In the spirit of self-determination. ve believe that a

". reaffirmation of the Federally Recognized Indian Tribe's legislative and judicial.
powers in addition to the full faith and credit provision. by the Congress. vould
over c~me the concept of Federal intrusion into the domestic affairs of the Indian
tribes. .

Title II

Under the broad general authority of the Snyder Act '(25 U.S.C. 13). theBIA can

.
...f ".o~1 assist tribes in activities such as establishing anll. operating family. tribaln: development programs. Further. the Secretary can already contract with tribes.­

'pursuant to Public Lav 93-636 for some of the services described in Title II.

Wi th r-egar-d to the home improv~ment program under section 201(b). tribal housing
authorities already have authority to designate certain projects for foster homes.

/ Further, section 20l(b) roay duplicate progr-eras of the Depar-:ment of Housing and
j/, Urban Development for si milar purposes. as well as duplicatlng the BIA home
lt~ improvement program.

Section 20l(c) and 203 concerns the establishment of off-reservation family
de.velopment programs by the Secretary through grants to or contracts vitho Indian
organizations. .

Enactment of section 20l(c) and 203 could significantly increase our. service'
population off-reservation. and decrease our resources for and services to reser­
vation Indians intb1s entire a.rea\. Further. section 20l(c) and 203 duplicate
authority that HEW has under Title XX of the Social Security Act.

Section 204(a) requires the Secretary to study all Indian child placements.
Whether foster or adoptive. made within 16 years prior to enactment vhere the
child is still a minor. If the Secretary finds a:ny such placemen,t invalid or
legally defective. and a blood relative vith previous custody so requests. the
Secretary may' institute legal proceedings in U. S. District Court to restore
custody to such relative.




