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1 extended family member in whose care the child may have

2 been left by his parent or parents or who otherwise has

3 custody in accordance with tribal law or custom, opposes the

4 loss of custody, no child placement shall be valid or given

5 any legal force and effect in the absence of a determination,

6 supported by clear and convincing evidence, including testi­

7 mony by qualified expert witnesses, thai the continued custody

8 of the child by his parent or parents, or the extended

9 family member in whose care the child has been left, or other-

10 wise has custody in accordance with tribal law or custom,

11 will result in serious emotional or physical damage. In

12 making such determination, proverty, crowded or inade­

13 quate housing, alcohol abuse or other nonconforming social

14 behaviors on the part of either parent or extended family

15 member in whose care the child may have been left by his

16 parent or parents or who otherwise has custody in accord­

17 ance with tribal law or custom, shall not be deemed prima

18 facie evidence that serious physical or emotional damage to

19 the child has occurred or will occur. The standards to be

20 applied in any proceeding covered by this Act shall be the

21 prevailing social and cultural stamdards of the Indian.

22 't' h' h hcommum y tn w sc t e parent or parents or extended

23 family member resides or with which the parent or parents

24 or extended family member maintains social and cultural ties.

25 (c) In the event that the parent or parents of an
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1 Indian child consent to a child placement, whether tempo­

2 rary or permanent, such placement shall not be valid or

3 given any legal force and effect, unless such consent 'is

4 voluntary, in writing, executed before a judge of a court

5 having jurisdiction over child placements, and accompanied

6 by the witnessing judge's certificate that the consent was

7 explained in detail, was translated into the parent's native

8 language, and was fully understood by him or her. If the

9 consent is to a nonadoptive child placement, the parent or

10 parents may withdraw the consent at any time for any

11 reason,. and the consent shall be deemed for all purposes

12 as having never been given. If the consent is to an adoptive

13 child placement, the parent or parents may withdraw the

14 consent for any reason at any time before the final decree

15 of adoption: Provided, That no final decree of adoption

16 may be entered within ninety days after the birth of such

17 child or within ninety days after the parent or parents have

18 given written consent to the adoption, whichever is later.

19 . Consent by the pareni or parents of an Indian child given

20 during pregnancy or within ten days after the birth of the

21 child shall be conclusively presumed to be involuntary. A

22 final decree of adoption may be set aside upon a showing

23 that the child is again being placed for adoption, that the

24 adoption did not comply with the requirements of this Act

25 or was otherwise unlawful, or that the consent to the adoption
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1 was not voluntary. In the case of such a failed adoption,

2 the parent or parents or the extended family member from

3 whom custody was taken shall be afforded an opportunity

4 to reopen the proceedings and petition for return of custody.

5 Such prior parent or custodian shall be given thirty days

6 notice of any proceedings to set aside or vacate a previous

7 decree unless the prior parent or custodian waives in

8 writing any right to such notice.

9 ( d) No placement of an Indian child, except as other-

10 wiSe provided by this Act, shall be valid or given any legal

11 force and effect, except temporary placements under circum­

12 stances where the physical or emotional well-being of the

13 child is immediately threatened, unless his parent or parents,

14 or the extended family member in whose care the child may

15 have been left or who otherwise has custody in accordance

16 with tribal law or custom, has been afforded the opportunity

17 to be represented by counselor lay advocate as required by

18 the C01wt having jurisdiction.

19 (e) Whenever an Indian child previously placed in

20 foster care or temporary placement by any nontribal public

21 or private agency is committed or placed, either voluntarily

22 or involuntarily in any public or private institution, includ­

23 ing but not limited to a correctional facility, institution for

24 juvenile delinquents, mental hospital or halfway house, or is

25 transferred from one foster home to another, notification

33

1 shall forthwith be made to the tribe with which the child has

2 significant contacts and his parent or parents or extended

3 family member from whom the child was taken. Such notice

4 shall include the exact location of the child's present place­

5 ment and the reasons for changing his placement. Notice

6 shall be made thirty days before the legal transfer of the

7 child effected, if possible, and in any event within ten days

8 thereafter.

9 SEC. 102. (a) In the case of any Indian child who

10 resides within an Indian reservation which maintains a tribal

11 court which exercises jurisdiction over child welfare matters,

12 no child placement shall be valid or given any legal force

13 and effect, unless made pursuant to an order of the tribal

14 court. In the event that a duly constituted Federal or State·

15 agency or any representation thereof has good cause to be-·

16 lieve that there exists an immediate threat to the emotional

17 or physical well-being of an Indian child, such child may be

18 temporarily removed from the circumstances giving rise to

19 the danger provided that immediate notice shall be given to

20 the tribal authorities, the parents, and the extended family

21 member in uihose care the child may have been left or who

22 otherwise has custody according to tribal law or custom. Such

23 notice shall include the child's exact whereabouts and the

24 precise reasons for removal. Temporary removals beyond

25 the boundaries of a reservation shall not affect the exclusive
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15 exercise responsibility over the welfare of such child.,

1 jurisdiction of the tribal court are)' the placement of an

2 Indian child.

16 (c) In the case of any Indian child icho is not a resi­

17 dent of an Indian resertiaiion 01' icho is other/vise under the

18 ,iu risdietioll of a State, if saul Jndian child has si,IJnificemt

19 contacts with an Indian tribe, no child placement shall be

20 ralid or given any leqa! f01'cB and effect, except temporary

21 placements under circumstances ichere the physical or emo­

22 tional well-being of the child is immediately and seriously

23 threatened, unless the Indian tribe with which such child

24 has si,IJnificant contacts has been accorded thirty days prim'

25 written notice of a right to intervene as an interested party

1 m the child placement proceedings. In the event that the

2 intervening tribe m~intains a tribal court ichich. has juris­

:3 diction over child iceliare matters, jurisdiction shall be trans­

4 [erred to such tribe upon its request unless good cause for

5 refusal is affirmatively shown.

6 (d) In the event of a temporary placement or removal

7 as provided in subsections (a), (b), and (c) above, imme­

8 diate notice shall be given to the parent or parents, the cusio­

9 dian from whom the child was taken if other than the parent

10 or parents, and the chief executive officer or such other person

11 h t 'be or trib ' .as sue rz e or tri es may deSIgnate for receipt of notice.

12 Such notice shall include the child's exact whereabouts, the

13' f hprecise reasons or is or her removal, the proposed place-

14 ment plan, if any, and the time and place where hearings

11) will be held if a temporary custody order is to be sought. In

16 addition, where a tribally operated or licensed temporary

17 child placement facility or program is available, such facili­

18 ties shall be utilized. A temporary placement order must be

19 sou,IJht at the next regular session of the court having juris­

20 diction and in no event shall any temporary or emergency

21 placement exceed seventy-two hours without an order from

22 the court of competent jurisdiction.

23 (e) For the purposes of this Act, an Indian child shall

24 be deemed to be a resident of the reservation where his parent

25 or parents, or the extended family member in whose care he

(b) In the case of em Indian child icho resides icitliin3

4 an Indian resercaiion ichicli possess!'/; but cloes not erercise

5 jurisdiction OVeI' child iceliare matters, no child placement,

6 by any noniribal public 01' pricate agency shall be valid 01'

7 given any leqal [orce and effect, except temporary placements

8 under circumstances where the physical 0/' emotional icell­

9 being of the child is immediately and seriousb] threatened,

10 unless such jurisdiction is transjerred to the State pursuant

11 to a mutual agreement entered into beticeen the State and

12 the Indian tribe pursuant to subsection (j) of this section,

13 In the event that no such aqreemeni is in effect, the Federal

14 a,qency 01' aqencies sel'cicin,IJ said reservation shall continue to
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1 may have been left by his parent or parents or who otherwise

2 has custody in accordance with tribal law or custom, is

3 ' resident.

4 (f) For the purposes of this Act, whether or not a non­

5 reservatilln resident Indian child has significant contacts

6 with an Indian tribe shall be an issue of fact to be determined

7 by the court on the basis of such considerations as: Member­

8 ship in a tribe, family ties within the tribe, prior residency

9 on the reservation for appreciable periods of time, reserva-

10 tion domicile, the statements of the child demonstrating a

11 strong sense of self-identity as an Indian, or any other ele­

12 ments which reflect a continuing tribal relationship. A finding

13 that such Indian child does not have significant contacts

14 with an Indian tribe sufficient to warrant a transfer of juris­

15 diction to a tribal court under subsection (c) of this section

16 does not waive the preference standards for placement set

17 forth in section 103 of this Act.

18 (g) It shall be the duty of the party seeking a change

19 of the legal custody of an Indian child to notify the par­

20 ent or parents, the extended family members from whom

21 custody is to be taken, and the chief executive of any tribe

22 or tribes with which such child has significant contacts by

23 mailing prior written notice by registered mail to the parent

24 or parents, or extended family member, and the chief executive

25 officer of the tribe, or such other persons as such tribe or
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1 tribes may designate: Provided, That the judge or hearing

2 officer at any child placement proceeding shall make a good

3 faith determination of whether the child involved is Indian

4 and, if so, whether the tribe or tribes with which the child

5 has significant contacts were timely notified.

6 (h) Any program operated by a public or private agency

7 which removes Indian children from a reservation area and

8 places them in family homes as an incident to their attend­

9 ance in schools located in communities in off-reservation areas

10 and which q;re not educational exemptions as defined in the

11 Interstate Compact on the Placement of Children shall not

12 be deemed child placements for the purposes of this Act.

13 Such programs shall provide the chief executive officer of

14 said tribe with the same information now provided to send­

15 ing and receiving states which are members of the Interstate

16 Compact on the Placement of Children. This notification

17 shall be facilitated by mailing written notice by registered

18 mail to the chief executive officer or other such person as

19 the tribe may designate.

20 (i) Notwithstanding the Act of August 15, 1953 (67

21 Stat. 588), as amended, or any other Act under which a

22 State has assumed jurisdiction over child welfare of any

23 Indian tribe, upon sixty days written notice to the State in

24 which it is located, any such Indian tribe may reassume the

25 same jurisdiction over such child welfare matters as any
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1 other Indian tribe not affected by such Acts: Provided, That

2 such Indian tribe shall first establish and provide mecha­

3 nisms for implementation of such matters which shall be sub­

4 ject to the review and approval of the Secretary of the Interior.

5 In the event the Secretary does not approve the mechanisms

6 which the tribe proposes within sixty days, the Secretary

7 shall provide such technical assistance and support as may

8 be necessary to enable the tribe to correct any deficiencie»

9 which he has identified as a cause for disapproval. Follow-

10 ing approval by the Secretary, such reassumption shall not

11 take effect until sixty days after the Secretary provides

12 notice to the State which is asserting such jurisdiction.

13 Except as provided in section 102(c), such reassumption

J4 shall not affect any action or proceeding over which a court

15 has already assumed jurisdiction and no such. actions or

16 proceeding shall abate by reason of such reassumption.

17 (j) States and tribes are specifically authorized to enter

18 into mutual agreements or compacts with each other, respect­

19 ing the care, custody, and jurisdictional authority of each

20 party over any matter within the scope of this Act, including

21 agreements which provide for transfer of jU1'isdiction on a

22 case-by-case basis, and agreements which provide for concur­

23 rent jurisdiction between the States and the tribes. The pro­

24 visions of the Act of August 15, 1953 (67 Stat. 588), as

25 amended by title IV of the Act of April 11, 1968 (82. Stat.
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1 78) shall not limit the powers of States and tribes to enter

2 into such agreements or compacts. Any such agreements shall

3 be subject to revocation by either party upon sixty days writ­

4 ten notice to the other. Except as provided in section 102(c),

5 such revocation shall not affect any action or proceeding

6 over which a court has a1ready assumed jurisdiction and no

7 such action or proceeding shall abate by reason of such revo­

8 cation: And provided further, That such agreements shall not

9 waive the rights of any tribe to notice and intervention as

10 provided in this Act nor shall they alter the order of prefer­

11 ence in child placement provided in this title. The Secretary

12 of the Interior shall have sixty days after notification to

13 review any such mutual agreements or compacts or any revo­

14 cation thereof and in the absence of a disapproval for good

15 cause shown, such agreement, compact, or revocation thereof

It: shall become effective.

17 (k) Nothing in this Act shall be construed to either en­

18 large or diminish the jurisdiction over child welfar~ matters

19 which may be exercised by either State or tribal courts or

20 agencies except as expressly provided in this Act.

21 SEC. 103. (a) In offering for adoption an Indian child,

22 in the absence of good cause shown to the contrary, a prefer­

23 ence shall be given in the following order: (1) to the child:s

24 extended family; (2) to an Tndian. home on the reservation

25 where the child resides or has significant contacts; (3) to an



2 mantain a record evidencing its efforts to comply with the

3 order of preference provided under subsections (a) and (b)

4 in each case of an Indian child placement. Such records

5 shall be made available, at any time upon request of the

6 appropriate tribal government authorities.
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1 Indian home where the family head or heads are members of

2 the tribe with which the child has significant contacts; and

3 (4) to an Indian home approved by the tribe: Provided,

4 however, That each Indian tribe may modify or amend the

5 foregoing order of preference and may add or delete prefer­

6 ence categories by resolution of its government.

1
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(0) Every nontribal public or private agency shall

7 (b) In any nonadoptive placement of an Indian child, 7 (d) Where an Indian child is placed tn a foster or

13

8 every nontribal public or private agency, in the absence of

9 good cause shown to the contrary, shall grant preferences

10 in the following order: (1) to the child's extended family;

11 (2) to a foster home, if any, licensed or otherwise designated

12 by the Indian tribe occupying the reservation of which the

13 child is a resident or with which the child has significant

H contacts; (3) to a foster home, if any, licensed by the Indian

15 tribe of which the child is a member or is eligible for member­

16 ship,. (4) to any other foster home within an Indian reser­

17 vation which is approved by the Indian tribe of which the

18 child is a member or is eligible for membership in or with

19 which the child has significant contacts; (.5) to any foster

20 home run by an Indian family; and (6) to a custodial insti­

21 tution for children operated by an Indian tribe, a tribal

22 organization, or nonprofit Indian organization: Provided,

23 however, That each Indian tribe may modify or amend

24 the foregoing order of preferences, and may add or delete

25 preference categories, by resolution of its government body.

8 adoptive home, or in an institution, outside .the reservation

9 of which the child is a resident or with which he maintains

10 significant contacts, pursuant to an order" of a tribal court,

11 the tribal court shall retain continuing jurisdiction over such

12 child until the child attains the age of eighteen.

SEG. 104. In order to protect the unique rights associ­

14 ated with an individual's membership in an Indian tribe,

15 after an Indian child who has been previously placed at­

16 tains the age of eighteen, upon his or her application to

17 the court which entered the final placement decree, and in

18 the absence of good cause shown to the contrary, the child

19 shall have the right to learn the tribal affiliation of his parent

20 or parents and such other information as may be necessaru

21 to protect the child's rights flowing from the tribal relation­

22 ship.

23 SEC. 10.5. In any child placement proceeding within
" .

24 the scope of this Act, the United States, every State, every

25 territory or possession of the United States, and everl}



43
of family development centers, as defined in subsection

(b) hereof;

/3) family assistance, including homemakers and

home counselors, day care, after school care, and em­

ployment, recreational activities, and respite services;

(4) provision for (Jounseling and treatment of I n­

dian families and Indian children;

(5) home improvement programs;

(6) the employment of professional and other trained

personnel to assist the tribal court in the disposition of

domestic relations and child welfare matters;

(7) education and training of Indians, including

tribal court judges and staff, in skills relating to child

welfare and family assistance programs;

(8) a subsidy program under which Indian adoptive

children are provided the same support as Indian foster

children; and

(9) guidance, legal representation, and advice to

Indian families involved in tribal or nontribai child

placement proceedings.

7

8

9

3

1

2

4

5

6

10

11

12

13

14

15

16

17

20

18

19

21 (b) Any Indian foster or adoptive home licensed or

22 designated by a tribe (1) may accept Indian child place­

23 ments by a nontribal public or private agency and State

24 funds in suppoft of Indian children; and (2) shall be

25 dgrante preference in the placement of an Indian child in

6 SEC. 201. (a) The Secretary of the Interior is hereby

7 authorized, under such rules and regulations as he may

8 prescribe, to carry out or make grants to Indian tribes and

9 Indian organizations for the purpose of assisting such tribes

10 or organizations in the e~tablishment and operation of Indian

11 family development programs on or near reservations, as

12 described in this section, and in the preparation and imple-

13 mentation of child welfare codes. The objective of every

14 Indian family development program shall be to prevent the

15 breakup of Indian families and, in particular, to insure

16 that the permanent removal of an Indian child from the

17 custody of his parent or parents, or the custody of any

18 extended family member in whose care he has been left his

19 parent or parents, or one who otherwise has custody accord­

20 ing to tribal law or custom, shall be effected only as a last

21 resort. Such family development programs may include, but .

22 are not limited to, some or all of the following features:

23 (1) a system for licensing or otherwise regulating

24 Indian foster and adoptive homes;

25 (2) the construction, operation, and maintenance
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1 Indian tribe shall give full faith and credit to the laws of

2 any Indian tribe applicable to a proceeding under the Act

3 and to any tribal court orders relating to the custody of a

4 child who is the subject of such a proceeding.

5 TITLE Ii-INDIAN FAMILY DEVELOPMENT
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1 tions, may include, but shall not be limited to, the following

2 features:

(2) the construction, operation, and maintenance

of family development centers providing the facilities

and services set forth in section 201 (d) ;

(3) family assistance, including homemakers and

home counselors, day care, after school care, and em­

ployment, recreational activities, and respite services,'

(4) provision for counseling and treatment both

of Indian families which face disintegration and, where

appropriate, of Indian foster and adoptive children;

and

(1) a system for regulating, maintaining, and

supporting Indian foster and adoptive homes, including

a subsidy program under which Indian adoptive chil­

dren are provided the same support as Indian foster

children;

3

4

5

6
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8
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16

17

18

20

19

21

(5) guidance, representation, and advice to Indian

families involved in child placement proceedings before

nontribal public and private agencies.

SEC. 203. (a) In the establishment, operation, and
22

funding of Indian family development programs, both on or
23

off reservation, the Secretary may enter into agreements or
24

other cooperative arran,qements with the Secretary of Health,
25

Education, and Welfare, and the latter Secretary is hereby
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1 accordance with title I of this Act. For purposes of quali­

2 fying for assistance under any federa.lly assisted program,

3 licensing by a tribe shall be deemed equivalent to licensing

4 by a State.

5 (c) Every Indian tribe is authorized to construct,

6 operate, and maintain a family development center which

7 may contain, but shall not be limited to-

8 (1) facilities for counseling Indian families which

9 face disintegration and, where appropriate, for the treat-

10 ment of individual family members;

11 (2) facilities for the temporary custody of Indian

12 children whose natural parent or parents, or extended

13 family member in whose care he has been left by his

14 parent or parents or one who otherwise has custody

15 according to tribal law or custom, are temporarily un-

16 able or unwilling to care for them or who otherwise are

17 left temporarily without adequate adult supervision by

18 an extended family member.

19 SEC. 202. (a) The Secretary is also authorized under

20 such rules and regulations as he may prescribe to carry

21 out, or to make grants to Indian organizations to carry out,

22 off-reservation Indian family development programs, as

23 described in this section.

24 (b) 0 ff-reservation Indian family development pro-

25 grams operated through grants with local Indian organiza-
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1 authorized for such purposes to use funds appropriated

2 for similar programs of the Department of Health, Educa-'

3 tion, and Welfare.

4 (b) There are authorized to be appropriated $26,.()00,­

5 000 during fiscal year 1979 and such sums thereafter as may

6 be necessary during each subsequent fiscal year in order

10 SEC. 301. (a) The Secretary of the Interior is author­

11 ized and directed under such rules and regulations as he

12 may prescribe, to collect and maintain records in a single,

13 central location of all Indian child placements which are

14 effected after the date of this Act which records shall show as

15 to each such placement the name and tribal affiliation of the

16 child, the names and addresses of his natural parents and

17 the extended family member, if any, in whose care he may

18 have been left, the names and addresses of his adoptive par­

19 ents, the names and addresses of his natural siblings, and

20 the names and locations of any tribal or nontribal public

21 or private agency which possess files or information concern­

22 ing his placement. Such records shall not be open for inspec­

23 tion or copying pursuant to the Freedom of Information

24 Act (80 Stat. 381), as amended, but information concern­

25 ing a particular child placement shall be made available in
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1 whole or in part, as necessary to an Indian child over the

2 age of eighteen for fl},e purpose of identifying the court which

3 entered his final placement decree and furnishing such court

4 with the information specified in section 104 or to the adoptive

5 parent or foster parent of an Indian child or to an Indian

6 tribe for the purpose' of assisting in the enrollment of said

7 Indian chilfl in the tribe of which he is eligible for member­

8 ship and for determining any rights or benefits associated with

9 such membership. The records collected by the Secretary pur-

10 suant to this section shall be privileged and confidential and

11 shall be used only for the specific purposes set forth in this

12 Act.

(b) A copy of any order of a~y nontribal public or

private agency which effects the placement of an Indian child

within the coverage of this Act shall be filed with the Secre­

tary of the Interior by mailing a certified copy of said order

within ten days from the date such order is issued. In addi­

tion, such p"ublic or private agency shall file with the Secre­

tary of the Interior any further information which the Sec­

1'etary may require by regulations in order to fulfill his

reoordkeepinq functions under this Act.

SEC. 302. (a) The Secretary is authorized to perform

any and all acts and to make rules and regulations as may

be necessary and proper for the purpose of carrying out the

25 provisions of this Act.
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to carry out the purposes of this title.

TITLE III-RECORDKEEPING, INFORMATION

AVAILABILITY, AND TIMETABLES

7

9

8



48

(b) (1) Within six months from the date of this Act,1

2 the Secretary shall consult with Indian tribes, Indian orga­

3 nizations, and Indian interest agencies in the consideration

4 and formation of rules ana regulations to implement the pro-

5 visions of this Act.

6 (2) Within seven months from the date of enactment

7 of this Act, the Secretary shall present the proposed rules

8 and regulations to the Select Committee on Indian Affairs

9 of the United States Senate and the Committee on Interior

10 and Insular Affairs of the United States House of Repre­

11 sentatives, respectfully.

12 (3) Within eight months from the date of enactment

13 of this Act, the Secretary shall publish proposed rules and

14 regulations in the Federal Register for the purpose of receiv­

15 ing comments from interested parties.

16 (4) Within ten months from the date of enactment of

17 this Act, the Secretary shall promulgate rules and regula­

18 tions to implement the provisions of this Act.

19 (c) The Secretary is authorized to revise and amend

20 any rules and regulations promulgated pursuant to this

21 section: Provided, That prior to any revision or amendment

22 to such rules or regulations, the Secretary shall present the

23 proposed revision or amendment to the Select Committee on

24 Indian Affairs of the United States Senate and the Com-
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mittee on Interior and Insular Affairs of the United States
1

House of Representatives, respectively, and shall, to the2

3 extent practicable, consult with the tribes, organizations, and

4 agencies specified in subsection (b) (1) of this section, and

5 shall publjsh any proposed revisions in the Federal Register

6 not less than sixty days prior to the effective date of such

7 rules and regulations in order to provide adequate notice to,

8 and receive comments from, other interested parties.

9 TITLE IV-PLACEMENT PREVENTION STUDY

10 SEC. 401. (a) It is the sense of Congress that the

11 absence of locally convenient day schools contributes to the

12 breakup of Indian families and denies Indian children the

13 equal protection of the law.

14 (b) The Secretary is authorized and directed to prepare

15 and to submit to the Select Committee on Indian Affairs of

16 the United States Senate and the Committee on Interior

17. and Insular Affairs and Committee on Education and Labor

18 of the United States House of Representatives, respectively,

19 within one year from the date of enactment of this Act, a

20 plan, including a cost analysis statement, for the provision to

21 Indian children of schools located near the students home.

22 In developing this plan, the Secretary shall give priority to

23 the need for educational facilities for children in the ele­

24 mentary grades.


