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MEMO: S 1214 - Page 5

6. Page 12, Sec. 104 needs expansion or clarification. This
is especially needed as in Maine some legal aid moneys should be set aside
for clients wishing to pursue this process. In Maine an order to the Probate
Court; or from that Court, has to be secured in order to open the "closed
records".
' 7. Page 15, Sec. 202 ~ Indilan Family Development Program: is
. incomplete in that no provision has been made to implemént preventive educ-
ational activities such as famlly education: child development, inter-
personal relations (Cf. Parent Effectiveness Training), etec. This section
ought also to be prioritized, maybe in the following order:
(1) Family education.
(2) (1) to become (2)
(3) (3) to remain (3)
{4) (4) to remain (4)
(5) (5) to remain (5)
(6) (6) to remain (6)
(7) (7) to remain (7)
(8) (1) to become (8)
(9) (8) to become (9)

One other thought: mlSsing is any mention of famlly reunification. This

is rapidly becoming a major emphasis of all family/child welfare and this -

language should be included.

8. Page 18, Sec. 204 (a) The 16 year study of adoptive proceed-
ings {s an important first étep toward identifying children lost to the Tribes.
One additional step needs to be added, and is known to have already'been
recommended, aﬁd that is an accounting of all placements, foster and a&optiVe,
on the parts of the States. This should cause to be ldentified all Indiaq

children still placed, under the age of 18 on such date and should include

names and last (current) address. It should be kept confidential and be

available only to appropriate Indian community personnel for purposes of Tribal

census, foster care research, family reunification, or other such reasons.
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MEMO: S 1214 - Page &

9. Page 20, Sec. 204 c (1) (2) & (3) - This relates solely to
the adoptive child and speaks about the option of enrollment of the child
in his or her tribe. This same regulation should be applicable to all foster
placements as well as this is the time when ties and cultural supports need
most to be maintained. Also, the matter of enrollment is, or ought to be,.
a political right of every ;hild - to belong to his or her own "people,"
and thus the matter should be converted from a bay to a must situation.

10. One last note thch was overlooked earlier. Page 3,

line 18 and following regarding placement of children in boarding schools.

The idea included is that social placement, rather than educational place~
ment ought to be discouraged. It is our contention based on the recent
Indian Child ﬁelfare State-of-the-Art study that this type of placement
must also be suspect. We specifically relate to the findings regarding the
Latter Day Saints program for educational placement of Indian children,
What may appear to be strictly for educational piacement may also carry
with it the cultural and social inferences of the non-Indian sosicety and
therefore ought to bé‘suspect. Please consider your wording carefully in

this matter. .
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SENATE BILL 1214
HEARING: August 4, 1977, Washington, .D. C.

As I have been called upon by the Cheyenne River Sioux Tribe of South
Dakuta to testify in these proceedings regarding Senate Bill 1214 known as
the Indian Child Welfare Act of 1977, the Cheyenne River Sioux Tribe then
presents the following:

When a law is made encompassing Indian people and Indian Tribes dn a
national Tevel it appears 1o be an enfringement and erosion of Tribal nov-
ereignty. Also when a national faw is passed the Congress of the United States
then in effect is saying that all Indian people and Tribes are the same. This
has goue on for generations. A1l Indian people and all Indian Tribes are not
‘e swae and this should be taken into consideration in every law that effect

Inifan people and Indian Tribes. The Cheyenne éiver Sioux Tribe reaffirms

anu Lelieves in the concepts set forth in Senate Bill 1214, but not until
reafirmation that Tribal sovereignty will not be infringed upon. It is then
the reconmendation of the Cheyenne River Sioux Tribe that the Bill should state
that Tribal sovereignty will rot be infringed upon and that Tribal standards
and Tribal laws will take precedence over Sepate Bill 1214. If the above can
be accomplished the Tribe will therefore a&cept with the following revisions
the passage of this bill:

Wilhin the section, Declaration of Policy, Section 3: it states "to dis-
courage unnecessary placowent of Indian children in boarding schools for social
rather than educational reasoﬁs". We feel that children should remain with their
natural parents but in some cases this cannot be accdnp1ished. However, the
attendance in boarding schools for the Indian people has been a long standing

tradition for many Indian families. This sentence in the Bill must be clarified
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as to whether all attendance at boarding schools should be disapproved. Finally,
it may be an enfringement upon the rights of the parents to send their children
to schools they choose and it may also be an enfringement upong the rights of
the student to attend a school thet they want to attend. He.be1ieve too many
times Agencies and parents utilize boarding schools as institutional placeinents,
as emergency child care centers, etc., and for one reason or another want theif
child to attend a boarding school. These reasons can be from too many chi]drep
in the home, not enough subsistence to go around.

On another level it would not be necessary to send children to boirding
school if proper schools were available on a Tocal level. As a result students
will mot want to attend boarding school or have the nccessity to attend boarding
school.

Under Title I Child Placement Standards Section 101: (d) the bill should
make very strong statenments regarding the Tribes ability and capability of self-
determination. Line 16, 17, 18 & 19, "This section should not apply if the
Tribe has enatted or will enact its own law governing private placements.
Section 102: (b) Line 3, 4, 5 thé bi1l addresses itself to testimony in court,
it states in part that evidence inc]udjng testimony by qualified professional
witness is required. We have experienced instances when the Indian Health
Service personnel has refused to testify in cases involving child abuse, citing
an antiquatedIHS policy. We recomrend that the names of these agencies involved
with Child Protection be specified including the BIA, Indian Health Service,
State, local, and Tribal agencies.

Under the same Section 102: (b) Lines 13 through 17 we disagree with the
statement relative to evidence presented to the Tribal Court regarding misconduct
and alcohol abuse of the natural parents. Furthermore, it states that it shall

not be deemed primary evidence that serious, emotional damage to the child has

2.
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occured or will occur. We disagree with the section alcohol abuse or misconduct
causéd by alcohol abuse should not be utilized as evidence in child protection
cases. It is not the consumption of alcohol but the abuse of such substances
and the subséquent effects of the abuse. An illustration would be when a family
on a fixed income utilizes substantial portion of that income on the purchase

of alcohol. The result of such purchases being the deprivation of subsistence

of the children in the home.

Under Title 1 Child Placements Standards Section 101: this section implies

that all Indian Child Welfare activities must go through the Tribal court.

feel that if all matters pertaining to Indian welfare must go through the Triba]I

court then our Tribal court system must be shored up in terms of more funds to

hire juvenile staff, more juvenile judges and probation officers, etc.

Under Title II Indian Family Development, Section 201: it is postulated

that children in long term foster care placements will be returned to their
natural families if legal system was not properly utilized.

We would object to this because of the possible tramua that would be

experienced by the foster child. If it can be proven that the child wants to

return to the natural home and that no jrreparable emotional or physical damage

would occur, then it is acceptable.

Lastly, we Tirmly believe and support the concept of Indian family deve- -

lopment and concur wholeheartedly with the funds that will be appropriated for

such activities.
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REC'LSEP -8
Testimony of Mr. Virgil Gunn,lchai:man of the Health, Education,
and Welfare Committee of the Colville Business Council, before the
Senate Select Committee on Indian Affairs, on S. 1214, a bill "To
establish standards for the placement of Indian children in foster
or adoptive homes, to prevent the breakup of Indian families, and

for other purposes”.

Mr. Chairman, and members of this Committee, we appreciate the
opportunity to offer our comﬁents on the "Indian Child Welfare

Act of 1977". My name is Virgil Gunn, and I'm presently the Chair~
man of the HEW Committee for the Colville Reservation. Within the
framework of our Tribal Council form of government, the HEW Committee

has responsibility for matters such as those outlined in S. 1214.

If enacted into law, the B£11 would accomplish the following:

(1) Procedures would be established and standards would be set
which would govern the placement of Indian children in
foster or adoptive homes to allow the children to grow
up Iin settings that uniquely reflect the cultural values
of a Tribal or Indian heritage, AND

(2) Tribes would be assisted in the establishment, operation,
and management of programs aimed toward the promotion and

maintenance of viable Indian family structures.

History bears testimony to the situations found within Indian Country
which S: 1214 attempts to remedy: The removal of Indian children
from their natural homes and cultural settings which is a crisls of
national proportions that adversely affects Tribal long-term survival
and produces damaging social/psychological effects on many Indian

children;
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with few, if any, exceptions, the non-Indian public and private
agencies and state courts have no sympathy for, nor any under-
standing of, the Indian culture and it's unique role in Indian
family relationships; and the full magnitude of the problem
cannot be appreciated given the present idadequate record
keeping system.

SECTION BY SECTION ANALYSIS:

(1) The removal of Indian children from their cultural setting

has severe and long-lasting impacts not only on a tribe's

abi;itg to survive, but, too, it adversely affects the

child’s social and psychological wedl-being; and

(2) Non-Indian public and private agencies lack the werewithal
in most instances to deal with the various "intangibles"

which embrace the Indian family and tribal relationships.

S. 1214 attempts to rectify that situation in the following

manner:

Title I, entitled "child Placement Standards." requires, among

other things:

(a) placement of a child pursuant to an order of a Fribal court
where such courts do exist:

(b)‘ in cases where no tribal courts exist, placement can take
efféct only if the affected tribe Is given written notice
and has been provided the right to intervene in any proceed=~’ 7~
ings;

(c) where the child is a non-:egident or is not domiciled on a
particular reservation, the placement cannot take effect

unless the Indlan tribe of which the child is a member or
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is eligible for membership, has written notice and has the
right to intervene in any procdeedings;

(@) removal of a child from parental custody or from the custody
of adoptive Indian parents or blood relatives cannot take
place absent written notice to the tribe of which the child
is a member or is eligible for membership;

{e) a party seeking to change the custody of an Indian child
must provide written noticg to the appropriate tribal

official.

Section 102 requires that no placement of an Indian child can
take effect unless 30 days written notice as well as a right to
intervene and to be represented by counsel or a lay advocate

is granted to the natural parents or blood relatives.

The burden is on non-tribal agencies to show that alternative
remedial and rehabilitative programs and services designed to
prevent the break-up of the Indian family have been made avail-

able and have proved unsuccessful.

Additionally, it must be shown beyond a shadow of a doubt,
supéorted by clear and convincing evidence, that continued
custody of a child in his parents, adoptive parents of blood
relatives will result in emotional or physical damage——fhe
standards to be applied in making that determination shall be

those of the Indian community in which the affected parties reside.

Where consent has been given for the loss of custody either
permanent or temporary, placement cannot. take effect absent a

judicial determination that consent was freely and knowingly given.
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In adoption of non-adoptive placement, consent can be withdrawn

and render that placement ineffective.

Adoption decrees cannot take effect until after ninety days have

lapsed following the initial grant of consent.

Placement of an Indian child cannot take effect unless the ¢hild

has been represented either by counsel or a lay advocate.

Section 103 establlishes the order of preference non-tribal

agencies must follow in placing an Indian child up for adoption.

Section 104 grants an adoptive Indian child, upon reaching the
age of majority, the right to know the name and last know address
of his natural parents Qnd siblings as well as the tribal

affiliation.

Section 105 states that full faith and credit must be extended
to the laws of any Indian tribe involved in a proceeding under
this Act and to any tribal court orders issured in such proceed-

ings.

Title II, entitled “Indian Family Development,” authorizes the
Secretary of the Interlor to make grants or to enter into
contracts with Indian tribes to assist them in establishing and
operating Indian family development programs and in the prepara-

tion and implementation of child welfare coded.

The Secretary of HEW is authorized to cooperate in the establish~

ment, operation, and funding of off-reservation family
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development programs.

Section 204 authorizes the Secretary of the Interior to under-
take a study of the circumstances surrounding Indian child
placements which have occurred during the sixteen years preceding
the effective date of this Act where such children affected are

under 18 years of age.

Where placement is determined to have been done invalidly, habeas
corpus proceedings may be instituted on behalf of the natural

or adoptive Indian parents or blood relatives.
Indian family defense programs are authorized.

The Secretary is authorized and directed to collect and maintain
records in a single central location of all Indian child place~
ments are affected after the date of this Act or are the subject

of the study required under subsection (a) of this section.

The Secretary of the Interior is authorized and directed, after
consultation with the tribes, to promulgate such rules and
regulations as are necessary to implement the provisions of

this Act.

In its present form the bill attempts to vest the authority in
the concerned tribal governments to decide whether the Indian
child needs to be removed from his or her home and the manner

in which that child should be raised.
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Presently, these decisions are being made by a combination of
public and private social service agencies and court systems
which are inherently biased to reflect the cultural setting of

the decision maker.

Federal courts, and to a certain extenf, some State courts, have
tended to recognize the crucial place which the issue of child

custody hold in the framework of tribal self-determination:

"If tribal sovereignty is to have any meaning at all this
Jjuncture of history, it must necessarily include the right
within its own boundaries and membership to provide for its
young, a sine qua non to the preservation of its identity."

Wiseonsin Potowatomies of Hanndville Indiana Community v. Houston,

396 F. Supp. 719, 730 (W.D. Mich., 1973).
That issue of maintaining tribal identity is the controlling one.

In a2 recent New Mexico case concerning a Navajo child situated
off the reservation in Gallup, N. Mex., it was argued that the

Navajo tribal court is the appropriate forum to determine custody:

"Child rearing and maintenance of tribal identity are
'essential tribal relations.® By paralyzing the ability of the
tribe to perpetuate itself, the intrusion of the State in family
relationships * * % gng interference with a child ethnic identity
with the tribe of his birth are ultimately the most severe
methods of undermining retained tribal sovereignty and autonomy.”

(In re the Adoption of Randall Nathan Swanson, Amicus Curae

Brief No. 2407).

267

In Fisher v. District Court ~US.-, 47 L.Ed 2d 106 (1976), the

United States Supreme Court affirmed the jurisdiction of the N
Northern Chyenne Tribal Court to make custody determinations in
the face of a challenge to have such jurisdiction taken by

Montana State courts. Since Montana had not acquired jurisdiction
over Indian country pursuant to Pub. L. 83-280, and the action
arose on the reservation, the Sup;eme Court characterized the

tribal court’s jurisdiction as exclusive,

This extension of jfurisdiction over the reservation to a State
is by no means fatal to a tribe who wished to undertake the

child placement and family development programs on its own.

In Bryon v. Itasca County, ~U.$.~, 48 L. Ed 24, at 712, n.l1l4,
the court noted that Federal policy focused upon strengthening
tribal self-government, cilting in its support the Indian Financing

Act of 1974, 18 Stat. 77, 25 U.5.C. § 450, et segq.

Nowhere is there a more clearer expression of Federal policy

regarding Indian self-government where Congress found that:

"# # * the prolonged Federal domination of Indian service
programs has served.to retard, rather than enhance, the progress
of Indian people in thelr communities by depriving Indians of
the full opportunity to develop leadership skills crucial to the
realization of self-government, has denled to the Indian péople,
an effective voice in the planning and implementation of programs
for the benefit of Indians which are responsive to the true

needs of Indian communities.” (25 U.S.C. 8 450 (a)(I))i.
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Additionally, Congress noted that " * * # the Indian people will
. Y

never surrender their desire to control their relationships both

among themselves and with non-~-Indian governments, organizations

and persons." (25 y.s.c. § 450 (a)(2)).

In that same section Congress made a declaration of policy to
"respond to the strong expression of the Indian people for self-
determination" and declared its commitment "to the maintenance

of the Federal Government's uniqﬁe and continuing relationship
with a responsibility to the Indian people through the establish-

ment of a meaningful Indian self-determination policy."

In consideration of the foregoiny we think it reasonable to
assume that the implication lies strongly in favor of a tribe
to establish, operate, and maintain its own child placement
praogram, if it so desires, notwithstanding the existence of

state jurisdiction over domestic affairs and family relations

within an Indian reservation.

If not overtly clear on its face, we feel that controls of some
sort are needed to insure that state courts and private groups
and agencies comply with the provisions of the bill regarding
child placement and adoption proceedings. The tribe stands
ready, as I am sure other tribe and Indian grganizations are,
to work with the Committee to draft language to strenghen the
provisions to insure compliance with §. 1214 so that the intent

of this béll is fully implemented.
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The following are some of my personal comments on S. 1214 in
relation to Indian children that would be under the Bill should

it be passed and made into law.

I am a Social Work Assistant for ihe Colville Indian Agency, Bureau
of Indian Affairs, at Nespelem, Washington. I have worked in the
Branch of Social Services, BIA, since mid-1969. Due to my employment
with the social service area, I have become quite aware of the situ-
ation which our Indian children have been through and are still going

through under the implementation of PL 280 status.

There needs to be some standards set by which Statés would have to
abide by In their work with Indian children. With PL 280 status H
being a reality here on the Colville Reservation, we seem to be .
caught in a conflict where the end result is thaf our children are

the ones getting the dirty end of the stick. Specifically, the agency |
responsible for seeing to the well-being of our Indian children, dq

so with the general criteria of what works best with their concept. ;
Until recently, our children were treated like all other children

and placed in foster homes or adoption, without the consideration of
their cultural backgrounds and the need for the propagation of their
culture. With the passing into State law of the WAC (Washington
Adﬁiniétrative Code) inclusion for Indians section, we are just be- ;
ginning to realize what this really means to us. That the State of
Washington, and specifically the Department of Social & Health Service
is big enough in their hearts to acknowledge that there is something

in this cultural thing the Indians are talking about, is certainly
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a giant, i1If not tremulous, step for anycne to take., As the State
goes along through the coming years, the Implementation of this new
WAC section, will indicate to other states whether this will be a
success toward betterment of Indian chilldren; or a big fluke, with

our children being the pawns.

S. 1214 passage into law would strengthen Indian tribes as to the
responsibilities toward their children's futures. This S. 1214
would put the burden on the states to work hand-in-hand with Indian
tribes in placements for foster ca;e or adoption. Too long have
various states been ignoring the fact that Indian children do have

a culture, do have the right to Indian parents (whether natural or
adoptive), and do have the inherent right to grow in their culturai
atmospheres without interference from outside forces. Going by past
experience, when are the forces-that-be going to realize that we,
Indian people, do have a right to be considered as unigque, human
entities, vested with qualities, psychologically and physiologically,
that set us apart from the usual references for other people? Do we

have to go for another 200 years struggling to make the peoples of

the United States aware that we cultural-based Indians cannot possibly

be blend i ] :
ed into the "melting pot” of America without losing forever

that which makes us unique?

S. 1 iti

1214 is a positive step toward assurance that there 1s something
in the tribal stance for protection and/or preservation of culture
It is agreed by many tribal leaders and people that our childrén

a
re our future and our hope that cultural values and aspirations
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go on to future generations. Without the acceptance and assurance

of cultural continuity, then we will surely see a faltering within

this generation of Indian cultural values, this last to the detri-

ment of all, especially our children who are now in foster care

and adoptive ci:cumstances; and those in the future, if this isn't

looked at closely by everyone.

I don't think I have to go into statistics of Indian children here

on the Colville Reservation who are in foster care and adoptive cir-

cums tances, to make a clear point as to the urgency of S. 1214 to

be implemented. Out of 136 Colville enrolled children placed within

the last ten years, 20 known placements went to Indian (enrolled)

parents for adoption. There were of the 136 count, 31 KNOWN out-

of-State adoptive placements. One of the out-of-State adoption

placements has been rescinded. The non-Indian parents (adoptive)
could not cope with the Indian children, and so the}ebg cancelled
the adoption! The above numbers are of just the cases our branch

is aware of. Through various ways, the State of Washington public

assistance and private placing agencies can completely go around

the issue and place without contact to that child's tribe, until the

action is completed and irreversible. Only on stressing tribal

rights and benefits to that tribal enrolled child, have we been able

to get cooperation on whether the child is adopted or not. Oonly

within the last few years, have I seen a gradual change to seeing

that a child is adopted by their respective tribal pecple, to where

the number of children going to Indian homes is increasing, but still
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not as fast as it should be, if the various states were indeed
abiding by their new awareness. Right now, here in the State of
Washington even with the passage of the addition to the WAC's, we
still have a long way to go in resting assured that the State and
everyone connected to it and private agencies are honestly and gen-
erously giving us back our children by letting the Indian people

make the decisions on placements and final decisions.

There are some kinks in S. 1214, but the overall concept is a good
_éne. This could be worked out among the many tribes concerned and
with the law=-making body as to what could and could not be done.

To resist and haggle over various language in S. 1214, would surely
cause it not to be passed and we would be trying again within a
year or more to get legislation into effect for the protection of
our Indian children. There needs to be some legislation come down
from Washington, D. C. to impart once and for all the Importance of
involvement from tribes as tc the decisions on the futures of their
Indian children, be it foster care, adoption, court wardship, or
whatever, The involvement from tribes should be the first thing a
state should be regquired to have before passing a decision on any

Indian child.

The assurance to the tribes that they will be assisted in setting

up programs toward the protectioni;he tribal familial structures is
another positive aspect to S. 1214. Perhaps if this could be done
for tﬁe tribes, the high rate of Indian children going into foster

/
care or adoption would surely drop considerably. Thank you.
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August 12,

Senator James Abourezk, Chairman .
Senate Select Cormittee on Indian Affairs
1105 Dirkson Senate Office Building
Washington, D. C. 20510

Dear Senator Abourezk,

Enclosed, please find the Yakima Indian Nation's statement
on S. 1214 which is submitted for the record.

Your consideration of this Statement is appreciated.

Sigcerely,

GENERAL COUNCIL
TRIBAL COUNCIL

PN
AUG 1 9 1977
SIS |

Enclosure
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STATEMENT OF THE YAKIMA
INDIAN NATION REGARDING THE
INDIAN CHILD WELFARE ACT OF

1977, S. 1214

We would like to take this opportunity to present our views on S. 1214.

Initially. we appreciate the efforts of all those involved that have
made possible the introduction of this Legislation.

We cannot agree with the classification of Indian Children into three
catagories as provided in Section 101. (resides wiihin an Indian reservation;
domiciled within an Indian Reservation, or who resides within as Indian Reser-
vation which does not have a Tribal Court; and not a resident or domiciary
of an Indain Reservation). The plenary power of Congress is an undisputed
axiom and we urge that Congress vest exclusive and original Jurisdiction of
Child Placements involving Indian Children with a Tribal Court or the Tribal
Governing Body.

This Jurisdiction is the only way a child placement proceeding can accomp-
lish the following:

1. Maintenance of the internal integrity of an Indian Tribe; and

2. Recognition of the Extended Indian Family; and

3. Rendering a determination regarding the rights of a child

based upon the records that are maintained at the local level,
(realty, IIM, Enrollment and others).

Therefore, we recommend and urge consideration of amendments of the Act.
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Title I of the Act should be as follows:
TITLE I CHILD PLACEMENT AUTHORITY.

(a) Original and exclusive jurisdiction of Child
Placement Proceeding involving an Indian Child
shall be vested with the Tribal Court on the
reservation where the Child is member or is
eligible for membership.

(b) Original and'exclusive jurisdiction of a
Child Placement Proceeding involving an
Indian Child whose reservation does not have
a Tribal Court shall be vested with the
Tribal Governing Body where the Indian Child
is a member or is eligible for membership.

(¢) In recognition of the Sovereign Authority
of an Indian Tribe, full faith and credit
shall be given to the laws of an Indian
Tribe or to the appropriate action of a

Tribal Governing Body.

Title II would remain essentially unchanged.
We thank the Senate Select Committee on Indian Affairs for any

consideration given to the proposed amendments contained herein.





