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"Indian child" may constitute racial discrimination. So-
long as a parent who is a tribal member has legal custody
of a child who is merely eligible for membership at the
time of a proceeding, no constitutional problem arises.
Where, however, legal custody of a child who . is merely
eligible for membership is lodged exclusively with non-
tribal members, exclusive tribal jurisdiction can not be
justified because no one directly affected by the adjudi-
cation is an actual tribal member. We do not think that
the blood connection between the child and a biological
but non-custodial parent is a sufficient basis upon which
to deny the present parents and the child access to State
courts. This problem could be resolved either by limiting
the definition of Indian child to children who are actually
tribal members or by modifying the "(b)" portion to read,
"eligible for membership in an Indian tribe and is in the
custody of a parent who is a member of an Indian tribe.”

A second constitutional gquestion may be raised by
§101(e) of the House draft. That section could, in our
view, be read to require federal, State and other courts to
give "full faith and credit" to the “public acts, records
and judicial proceedings of any Indian tribe applicable to
Tndian child placements® even though such proceedings might
not be "final" under the terms of this bill itself. So
read, the provision might well raise constitutional questions
under several Supreme Court decisions. E.g., Halvey v. Halvey,
330 U.S. 610 (1947). We think that probiem can be resolved
by amending that provision to make clear that the full faith
and credit to be given to tribal court orders is no greater
than the full faith and credit one State is required to give
to the court orders of a sister State.

A third and more serious constitutional question is,
we think, raised by §102 of the House draft. That section,
taken together with §§103 and 104, deals generally with the
handling of custody proceedings involving Indian children
by State courts. Section 102 establishes a fairly detailed
set of procedures and substantive standards which State courts
would be required to follow in adjudicating the placement of
an Indian child as defined by §4(4) of the House draft.

As we understand §102, it would, for example, impose
these detailed procedures on a New York State court sitting
in Manhattan where that court was adjudicating the custody
of an Indian child and even though the procedures otherwise
applicable in this State-court proceeding were constitutionally

sufficient. While we think that Congress night impose such
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requiremgnts on State courts exercising jurisdicti
reservation ;ndians pursuant to Publichgw No.lggiggoovzz
§re.not convinced that Congress' power to control the,
1nc;dents‘of such litigation involving non-reservation
Indian ghlldren and parents pursuant to the Indian Commerce
qlause 1s'sufficient to override the significant State
1nteres§ in regulating the procedure to be followed by its
courts in exercising State jurisdiction over what is a
@radltlonglly State matter. It seems to us that the federal
interest in the off-reservation context is so attenuated
that the Tenth Amendment and general principles of federalism
preclude the wholesale invasion of State power contemplated
by §102. See Hart, The Relations Between State and Federal
Law, 54 Colum. L. Rev. 489, 508 (1954). 2/

Finally, we think that §101(b) of the H
shogld be'revised to permit any parent or cug:§§i§£a£§ an
Indian child or the child himself, if found competent b
the State court, to object to transfer of a placement Y
progeedlng to a tribal court. Although the balancing
of 1nt§rests between parents, custodian, Indian children
and tribes is not an easy one, it is our view that the

. constitutional power of Congress to force any of the

~ persons described above who are not in fact tribal members to

have such matters heard before tribal i i

: courts is questionable
under our analysis of §102 above and th i i
above in regard to §4(4). © views discussed

II. Non-Constitutional Problems

: thThere are, in add%tion, a number of drafting deficiencies
n e House draft. First, we are concerned about some language

i,used in §§2 and 3 regarding "the Federal responsibility for the

.‘care of the Indian people” and the s i ihili
i s " pecial responsib i
-and legal obligations to American Indian peopleg ibilities

The
such language has been relied on by at least one courtuse of

b / We note that we are aware of i

2 note 2 no Congressional findings which
:'woglq indicate the inadequacy of existing State~court pgocedures
-utilized in these custody cases,
.would strengthen Congress'

.even_assuming that such findings
hand in this particular matter. As a

policy matter, it is clear to us that the views of the States

&should‘be sqliciteq before Congress attempted to override State
lpower in this fashion, a position this Department took in testi-
5gogy g:gore the Senate Select Committee on Indian Affairs on

102 on February 27, 1978.
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to hold the federal government responsible for the

financial support of Indians even though Congress‘has .

not appropriated any money for such purposes, White v. califano,
437 F. Supp. 543 (D.s.D. 1977). We fear the language 1n

this bill could be used by a court to hold the Unlted_ )

States liable for the financial support of Indian families

Far in excess of the provisions of Title II of the bill

and the apparent intent of the drafters.

Second, §101(a) of the House draft, if read lite?al;y,'
would appear to displace any existing State court jurisdiction
over these matters based on Public Law No. 83—280: We doubt
that is the intent of the draft because, inter alia, there
may not be in existence tribal courts to assume such State-
court jurisdiction as would apparently be obliterated by this

provision.

Third, the apparent intent of §4(10) is, in effgct, to
reestablish the diminished or disestablished bounqarles of
Tndian reservations for the limited purpose of tr}bal
jurisdiction over Indian child placements. We thlpk that such
reestablishment, in order to avoid potential constitutional
problems, should be done in a straightforward manner after
the reservations potentially affected are.identifled and
Congress has taken into account both the impact on the
residents of the area to be affected and any other factors

Congress may deem appropriate.

The Office of Management and Budget has advised that
there is no objection to the presentation of this lgtter
and that enactment of the House Subcommittee on Ind%an
Affairs version of §.1214 would not be consistent with the

Administration's objectives. .

Sincerely,

At tetd

Patricia M. Wald
Assistant Attorney General
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Mr. Roxcario. This bill provides for the placement of Indian chil-
dren in appropriate foster and adoptive homes when placement be-
comes necessary and insures that the person making such determina-
tion is either indigenous to the Indian community or has respect and
understanding of the values of the Indian community of the child
in question.

1 want to commend my colleague, Jim Abourezk, for his work on
this bill. I hope I can work with him when we are both out of the Con-
gress next year, too.

‘We have counsel with us from the Senate committee, and the witness
list is long.

We will begin, without further ado, by calling Mr. Rick Lavis.

[Prepared statement of Hon. Rick Lavis may be found in the
appendix.]

STATEMENT OF RICK LAVIS, DEPUTY ASSISTANT SECRETARY FOR
INDIAN AFFAIRS, U.S. DEPARTMENT OF THE INTERIOR; ACCOM-
PANIED BY TED KRENZKE, DIRECTOR, OFFICE OF INDIAN SERV-
ICES, BUREAU OF INDIAN AFFAIRS; RAY BUTLER, DIRECTOR,
DIVISION OF SOCIAL SERVICES, BUREAU OF INDIAN AFFAIRS;
CLAIRE JERDONE, CHILD WELFARE SPECIALIST, BUREAU OF

© INDIAN AFFAIRS; AND DAVE ETHRIDGE, ATTORNEY, SOLICI-

~ TOR’S OFFICE

- Mr. Lavis. Thank you, Mr. Chairman.
* Mr. Chairman, I appreciate the opportunity to appear before the

. subcommittee today to present the Interior Department’s testimony
. on S. 1214, “The Indian Child Welfare Act of 1977.”

V_Ve agree that too often Indian children have been removed from
“their parents and placed in non-Indian homes and institutions. We also
i agree that the separation of an Indian child from his or her family can
.. cause that child to lose his or her identity as an Indian, and to lose a
‘i'sense of self-esteem which can, in turn lead to the high rates among
. Indian children of alcoholism, drug abuse, and suicide.

However, we do not believe that S. 1214, in its present form, is the |

. vehicle through which the Congress should seek to remedy this situa-
. tion. Therefore, the administration opposes enactment of S. 1214 as
¢ passed by the Senate and we ask the committee to defer consideration
. of the bill until such time as we have completed preparation of substi-
- tute legislation. We have already given the issue considerable thought,
3_.§Irfld Vﬁe hope to have our substitute ready for submission by early
. March.

Title I of S. 1214 would establish child placement jurisdictional

' lines and standards. Although title I incorporates many child place-
* ment safeguard provisions that we believe are necessary, the admin-
© istrative problems that would arise were that title in its present form
. to be enacted, do not allow us to support it. If this bill is enacted,

before any State court judge can proceed with a child placement, a
determination must be made as to whether the child before the court
is an Indian. The bill contains no definition of the term “Indian child.”

Mr. Ron~caLio. Is anybody in the audience not able to hear? We will
turn the PA system up.
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Mr. Coxkrin. The witness does not need to turn it on.

Mr. Roncario. What does the witness need to do, just talk?

Mr. Congrin. Yes, Mr. Chairman.

Mr. Lavis. We are assuming, however, that an Indian child is a
person under 18 who is an Indian, rather than a child of an Indian,

To determine whether the child is an Indian, the judge must deter-
mine whether the child is & member of an Indian tribe, which we
concede is not overly burdensome on the court, or whether the child
is eligible for membership in an Indian tribe. The standards for mem-
bership in Indian tribes vary from tribe to tribe. Even if the court
familiarizes itself with all these standards, it will also be necessary to
examine the blood lines of the child.

Title I also is unclear in its use of the term “child placement.” A
child placement, according to the definition in section 4(h) includes
any private action under which the parental rights of the parents or
the custodial rights of an extended family member are impaired. Does
this include the case where the mother of an Indian child freely asks
a relative to take over the care of her child? Should not these be pri-
vate actions not subject to invasion by outside parties? The definition
of the term child placement remains unclear and the difficulty it has
caused in discussion of this bill would be multiplied in the enforce-
ment of the bill.

Another serious problem we have with title I of the bill is that the

interest of the tribe seems to be paramount, followed by the interest’
of the biological parents of the Indian child. Nowhere 1s the best in-:
terest of the child used as a standard. Although the tribe is allowed
to intervene in placements of children off the reservation as an inter-
ested party, nowhere is the child afforded the opportunity to be repre-:
sented by counsel or even to be consulted as to where he or she wishes’

to be placed.

Certainly an adolescent should have a right to have his or her pref-
erence seriously considered by the court, especially in the case where

the child is not living on the reservation. ]
The amount of notice that must be given before a child can be re-

moved from the home also does not reflect the best interest of the child.:
Unless a determination is made that the “physical or emotional well-:"
being of the child is immediately and seriously threatened,” the par-:
ents must be given 30 days’ notice before a child can be removed. There’
are no provisions in the bill allowing this notice to be waived by the’

parents. Thus, even in the case where the parent consents to the place-

ment, and perhaps even welcomes it, the proceeding cannot begin until

30 days after notification of the parent. ) ) )
We also recognize the potential this bill has of seriously invading

the rights to privacy in the case of the parent of an off-reservation’

child who is the subject of a child placement. Under the provisions of
section 102(c), if the State court determines that an Indian child
living off the reservation has significant contacts with a tribe, that
tribe must be notified of the proceeding, allowed to intervene as an
interested party, and in some cases the proceeding must be transferred
to.the tribal court of that tribe.
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- ' Thus, even in the case of an unwed Indian mother living in an urban
- setting far from the reservation who does not wish the members of
the tribe to know she has had a child, the interests of the individual
are overlooked in deference to the interests of the tribe.

We are troubled by a requirement that without regard to the consent
of the parents the child of one who has chosen a life away from the
reservation must return to the reservation for a placement proceeding.

Although these are just a few of many problems we believe the
enactment of this bill would create, we do not mean to imply by this
testimony that the special problems of Indian child welfare should be
ignored. We simply believe that the bill, as it is written, is cumber-
some, confusing, and often fails to take into consideration the best
interests of the Indian child.

As regards title IT of the bill, we believe that it also needs to be
rewritten. The Secretary of the Interior already possesses many of
the authorities contained in title II. Qur principal concern with the
title, however, is that the Secretary of the Interior would be granted
certain authorities that are now vested in the Secretary of Health, Edu-
cation, and Welfare. We are unclear which Department would be re-
quired to provide what services; and we would be hesitant, without
an increase in manpower and money, to assume responsibilities for
providing services which are now being provided by the Department
of Health, Education, and Welfare. '

- We have no objections to titles IIT and IV of the bill. We would
suggest, however, that title ITI include the requirement that the Sec-
retary of the Interior review the records compiled when preparing
per capita judgment fund distribution roles to determine whether any
of the placed children are entitled to share.

As I stated earlier, the administration proposes to offer substitute
~language for the bill. We recognize the urgency of addressing the
roblems of Indian child welfare in a timely manner. Therefore, we
ope to present our substitute to the committee by early March.

.- This concludes my prepared statement. I will be glad to respond to
~any questions the committee has.

r. RoncaLio. I have no questions.
-~ Mr. Runnels?

Mr. Run~ers. No questions, Mr. Chairman.

Mr. Roxcario. Do any of the staff have questions?

[No response,]

Mr. Ro~cavrto. Thank you very much.,

Mr. Lavis. Thank you, Mr. Chairman.

Mr. Roncario. You realize that we are anxious to have you give us
a draft on that, and we hope it will not be later than you say it will be.

Mr. Lavis. Yes, sir. '

Mr. Roncavto. The next witness is Dr. Blandina Cardenas.

We are happy to have you here this morning.

Dr. Cardenas, I notice the statement is fairly long. If you want to
read it, that is all right with us, but if you want us to insert it in the
record and then just highlight it, you are welcome to do so.

[Prepared statement of Hon. Blandina Cardenas may be found in
the appendix.]
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STATEMENT OF DR. BLANDINA CARDENAS, COMMISSIONER FOR'

THE ADMINISTRATION FOR CHILDREN, YOUTH AND FAMILIES;
ACCOMPANIED BY JIM PARHAM, DEPUTY ASSISTANT SECRE-
TARY, OFFICE OF HUMAN DEVELOPMENT SERVICES; AND FRANK
FERRO, CHIEF, CHILDREN’S BUREAU, ADMINISTRATION FOR
CHILDREN, YOUTH AND FAMILIES, U.S. DEPARTMENT OF
HEALTH, EDUCATION, AND WELFARE

Dr. CarpeEnas. We will be happy to have it put in the record.
Mr. Roxcario. You have Mr. Parham and Mr. Frank Ferro with
ou?

Y Dr. CarpEnas. Yes,

Mr. Rowncarzo. Thank you. )

Dr. Caroenas. Chairman Roncalio and members of the subcommit-
tee: My name is Blandina Cardenas, and I am responsible for the
Administration for Children, Youth and Families in the Department
of Health, Education, and Welfare. . )

I am particularly pleased to participate in your hearing this morn-
ing, because it touches on a subject about which I have strong feelings:
namely, the ability of our varied child welfare services to meet the:

needs of minority children. ) ] )
I know that much time and careful consideration has gone into the.

preparation of S. 1214, I am particularly grateful for the cooperative

spirit in which staff of the relevant subcommittees have worked with:

individuals at HEW. It has convinced me that however we might differ:

on details, we share the same goals. I am also appreciative of the fact!

that the Department has been invited to comment, even though HEW.

would not have primary responsibility for administering the pro-’ as otl S,
¢ existing authorities and have the potential of disrupting funds now

visions of this bill.

The legislation that is the subject of this morning’s hearing has’
caused us to do some hard thinking about our role in relation to the -
child welfare services available for Indian children and their families..
I wish I could tell you that we have definitive answers so what that role,
should be. What I have to say instead is that we find ourselves in agree- -
ment about the goals and impressed by the thoughtful deliberation:
S. 1214, but we have some questions about the ap-,
by S. 1214 and are taking a close look at how we;:
..-Affairs made us more cognizant of the special needs and problems of

that has gone into
proach represented
could make existing

I realize that your

HEW programs more responsive to Indians.

willingness to hear all sides, and T would hope that we could continue:

to work together to sort out these very difficult issues.
During the Senate Select Committee’s hearings last Au

by authority of HEW on the state of Indian child welfare.

However, we were of the opinion at the time that the administra-.

tion’s child welfare initiative, embodied in S. 1928, would be a more

appropriate legislative vehicle for addressing the specific needs of

hearings this morning reflect the subcommittee’s. -
" The Department has responded to the need to increase the level of

C 4 th - understanding, and knowledge of Indian child welfare problems and
ust 4, the! -
Department testified that provisions of the bill which wou d provide:
funds for Indian children in need of child welfare services and estab- -
lish certain procedures in Indian child welfare proceedings before
State courts and tribal courts are, in fact, goals worth attaining—
especially in light of the detailed findings of a recent study conducted,
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Indian children. While the Department feels that more needs to be
done to make child welfare services more adequately address the needs
of Indian children, we continue to have great concern about the provi-
sions contained in S. 1214.

The Department’s previous testimony pointed out our commitment
to determine the best way to optimize the impact of HEW programs
for Indian people. That commitment continues to be firm.,

The Department promised the members of the Select Committee on
Indian Affairs that we would work to secure changes that would make
H.R. 7200 more responsive to the special needs of Indian children. We
have worked, with the assistance of the committee’s very able staff, and
fulfilled our promise to help secure meaningful changes to H.R. 7200.
That bill which is now on the Senate calendar, contains two provisions
that should have significant implications for Indian child welfare
services.

First, the bill provides that the decisions of Indian tribal courts on
child custody matters be given full faith and credit by State courts.
Second, the bill authorizes the Secretary of Health, Education, and
Welfare, at his discretion, to make direct grants to Indian groups for
the delivery of services to children and their families under title IV-B
of the Social Security Act.

While the Department continues to feel that the administration’s
child welfare initiative, and specifically the two changes directly re-
lated to Indians, would improve the system of Indian child place-
ments, we agree that more needs to be done.

We feel that the existence of legal and jurisdictional barriers to the
delivery of services by State and county systems warrants a closer look
at how these programs can become more responsive to Indians as well
as other citizens, rather than creating programs that might duplicate

provided to Indians under these and other HEW programs.

The National Tribal Chairman’s Association and four other groups
are now conducting a project to explore the desirability of amending
the Social Security Act or alternative steps to more effectively provide
social services for Indians. That project is being funded at more than
one-quarter of $1 million, and will also draft a tentative implementa-

tion plan,

The 1974 hearings before the Senate Select Committee on Indian

Indians in trying to maintain family and tribal ties for their children.

has caused us to reexamine how we might more effectively channel
assistance to tribal governments through its existing authorities.

Recently, the Department reported on a 2-year, state-of-the-field
survey of Indian child welfare services needs and service delivery. The
survey examined the activities and policies of 21 States, and tried as
well to review the training and employment opportunities for Indian
professionals in child welfare.

The survey pointed to several of the factors that remain of concern
to members of this subcommittee as well as others interested in the
field, and to HEW.
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First, the need to support increased involvement by tribal govern-
ments and other Indian organizations in the planning and delivery of
child-welfare-related services.

Second, the need to encourage States to deliver services to Indians
without discrimination and with respect for tribal culture.

Third, the need for trained Indian child welfare personnel.

Fourth, the need to resolve jurisdictional confusion on terms that
will eliminate both the most serious gaps in service and the conflicts
between State, Federal, and tribal governments that leave too many
children without needed care.

And, finally, the need to assure that insensitivity to tribal customs
and cultures 1s not permitted to result in practices where the delivery
of services weaken rather than strengthen Indian family life.

At the same time, we are moving ahead with targeted efforts to

assist tribes. We are providing technical assistance to aid the govern-

ing bodies of recognized Indian groups in the development and imple-
mentation of tribal codes and court procedures with relevance for
child abuse and neglect. Under this 2-year project, training and tech-

nical assistance will be provided to from 10 to 20 Indian reservations. :
Five projects are now being conducted to demonstrate methods by
which Indian organization could deliver social services to Indian chil-

dren and families.

Similar efforts will focus specifically on the delivery of child wel- |
fare services in Public Law 280 States, the design of day care stand- .

ards appropriate to Indian children living on reservations.

All of these activities, including those that are still being put into :

operation, are intended to reflect the Department’s belief that Indian

child welfare services must be based not only on the best interests of
the child and support for the family unit—however that may be .
defined—but also on a recognition of the need to involve Indians them- ;

selves in the nrovision of services.

While the Department supports the goals of S. 1214, we have sev-
eral concerns with the bill and oppose its enactment. We understand .
that the Department of the Interior is preparing a substitute bill, and
we would like to continue to work with the subcommittee in the devel-

opment of a substitute bill.
Our concerns focus on the following:

First, the bill would seem to move in the direction of separate social
services for Indians, on terms that may imply that State governments
are no longer responsible for their Indian citizens, We are reluctant to |
tamper with the existing system in ways that run the risk of disrupt- ;
ing services now being provided to Indian children on and off res- :
ervations, or jeopardizing the full availability to Indian children of

services intended for all children.

While we do not believe it is the intent of this legislation, or of -

those who have worked so hard on it, we think it would be unfortunate

if the adoption of this legislation should lead to a cutback in State :

services to which Indian families are now entitled.

Mr. Rowncavro. Let me ask you a question now, and that is: Were

those concerns expressed in the Senate before they passed their bill?
Dr. CarpeNas. Yes.
Mr. RoNcarto. And they passed it nevertheless?
Dr. CaroeNas. Yes.
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Mr. Roncarto. Do you anticipate working with the Indian Affairs
people who just testified on the amendments %

Dr. CarpEnas, Yes. )

Mr. Roxcarto. I am going to ask Congressman Runnels to chair for
5 minutes, because we have an emergency on the Sioux bill. T will be
back in 5 minutes.

Mr. Runners [presiding]. I will do it from here.

Mr. Roncarto. I will be back in 5 minutes.

Dr. CarbpEnas. A second concern of the Department is the need to
assure that there is a match between the capability of Indian tribes
and organizations to administer S. 1214, and the responsibilities they
would assume. For example, the bill provides for the assumption of
judicial responsibilities as well as the administration of social welfare
agencies or “Indian Family Development Centers.”

Because of past and present practices, Indian tribes have had little
opportunity to acquire expertise in the development and administra-
tion of social welfare programs. Many HEW funding sources, for
example, are tied to the provision of specific services designated in leg-
islation, and are not generally available for designing and developing
new service delivery capabilities. While some of our developmental
and demonstration authorities have been used for these purposes, we
are not confident that there has been enough time for them to make
the difference that a bill such as this would require.

A third concern of the Department is the likelihood that S, 1214
discriminates in an unconstitutional fashion against Indians living
off the reservation, who are not members of a tribe, by restricting
access to State courts in the adjudication of child welfare matters.
Indians residing on reservations, who are members of the tribe, can
come under the exclusive or concurrent jurisdiction of tribal authority.
However, with respect to nonmembers and Indians living off the res-
ervation, there is some question as to whether the tribal courts can
exert jurisdiction over these persons. Section 102(c) of the bill estab-
lishes procedures that courts must follow in considering cases involving
Indian children who reside off the reservation. Indian tribes must
be provided notice of the right to intervene in the proceeding, and are
granted authority on a case-by-case basis to request the transfer of
jurisdiction if they maintain tribal courts.

QOur concern is that parents, particularly those of mixed backgrounds
who may have few tribal contacts, will be compelled to fight for the
custody of their children in perbaps distant and unfamiliar surround-
ings. This could represent a heavy emotional burden on the parent or
parents, and an economic one as well. And it would be detrimental to
the child to require that he or she be placed in a tribal setting if his
or her only home has been in an off-reservation setting.

In this as in any other program for which the Fegeral Government
shares responsibility, there will be a need for some mechanism to pro-
vide ongoing evaluation. Such evaluation data should help us better
judge how changes like those heing proposed are working, and how, or
whether, they might be modified in the future,

One final issue is of concern to the Department,

We are concerned that the adoption process could be seriously af-
fected by section 101(c), which permits final adoption decrees to be set
aside at any time if it can be shown that the adoption did not comply





