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‘ichts to Indian lands became the exclusive province 'of"the _federnl law. Indian
%ifle f‘ecognized to be only a right of occupancy was extinguishable only by the
United States.”
Oneide Indian Nation v. County of Oneida, 414 U.S, 661, 667 (19’7!1;)11t ¢ Indians
xclusive right of extinguishing aboriginal property rights of Indi
waghsegected in thge Indian Nonintercourse Acts, now codified in the currslnt
form at 23 U.8.C. § 177, It would appear, then, that the suﬂprem.acy clause to t.ﬁe
TUnited States Constitution, operating via 25 U.SHQ. §17 x_whlch er?bodles1 de
preemptive right of the United States to deal with Indians, wou d pr};zé: ude
the exercise of any state authority over presently existing aboriginal I‘l% h Sgt
In State v. Quigley, 52 Wash.2d 234, 324 P.2d 827 (1955): the _Was mh%l}ll
Supreme Court held that an Indian did not possess abgngmal rights w. tlh
excluded the exercise of state power to regulate }315 huntmg.'In t‘hat case,h 3
Indian failed to show that his aboriginal right continued qnextmgmsh?d. He al
been arrested on lands he had purchased from a nqn-Indlan. The Quigley pane:
was of the view that Indian title had been extingms‘he;d, al.though there was no
express statutory or other clear manifestation of' extmgu'lsl.lmex}t. The case is
questionable for this reason. Further, the court failed to distinguish betweent até
extinguishment of title as to land and the right to hunt on such Ianc}. Qox;r 0
Claims cases have made clear that the two rights are sevex:able and distine i be?
Even though aboriginal title to land may have been extn_lguisheq by a tr gs
acceptance of compensation for the government_;’s unauthomzed takmg_' of lgnh tss;
that would not necessarily extinguish aboriglna}} hunting 'and, ﬁsh_mg rig
unless they were specifically dealt with in re§o_1v1ngr the Indians’ claim agi‘;x.m?t
the government. The Interior Department Sohcltgr ‘1S‘Of the opinion that t 15} s
the case with the Kootenai Tribe of Idaho which recei.ved co.mpensqtion for
lands taken mistakenly from that tribe which never participated in a treaty with
Jnited States. L .
th(i{rémorandum from Associate Solicitor to Commissioner of ;ndlan Affairs,
dated October 29, 1975. The same opinion deals ywth th'e.quest.lon of to Wih%t
extent a state might regulate the exercise of their a}bO}'lg}nql ’rlghts, It points
out that there is no sound authority permitting state jurisdiction over.the rights,
as they would appear to be protected by the supremacy clause, But in the cziise
of Kake v. Egan, 369 U.S. 60 (1962), the Court held that. the aboriginal fishing
rights of Alaska Natives were not exclusive, and certain f-ederal regulat{ons
could not exempt them from Alaska's anti-fish tra_p.law Wlt'hout'appropnate
legislation. The Court acknowledged that the abgmgmglpsh.mg rlghfis of the
Indians’ is property over which Alaska had di§cla1med jurisdiction in its state-
hood enabling act, but that the enabling act did not mandate gxclusxve federal
jurisdiction over such matters. It seems to allow state regulation based on the
“‘migr‘atory habits of salmon” which would make the presence of fishing traps
“no merely local matter,” L.
ml)(nkeer was actually concerned with the extent of permissible federal power to
regulate and permit Indian fishing. It does not appear.that the basis for the
preemptive impact of aboriginal rights over the exercise qf stf%te regulatmcy
power was fully considered. Furthermore, the anomalous 51t}1at10n of Alask‘a
Natives was in a state of considerable uncertainfy _at the time of the Kake
decision : it has now been resolved by the Alaska l\atlxvg'Glalms Settlelee.nt Act,
43 T.S.C. §1601 et seq. The Supreme Court of Idahol will soon be de01d1qg the
question of whether and to what extent a state may regulate the gxermse of
aboriginal hunting rights of the Kootenai Tribe. State v. Coffce, No. 12040,

RECOMMENDATIONS

. is not recommended that any specific legislation be enacted rela'ti've to
iml-isgc;idn over Indian hunting and fishing rights. The subje.cf, is pohtnqally
‘char;zed in some areas, such as the Northwest. In the present milieu the 1eg1s}a-
tive process would be encumbered by emotionalis'n} and pressures from special
interests. Already a vocal non-Indian minority is call}ng for congressional
abrogation of Indian treaty hunting and fishing rights in the wake of a few
court decisions upholding those rights. Abrogation probably would be personally
distasteful to much of Congress and the public beca'mse of the qxora} and legal
questions involved. The price of compensating InQIans for extmgulshment gf
the rights would be staggering. Congress has considered the subject before in
the context of Washington Indian rights and has elected not to act. HR.J. Res,
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698, 87th Cong., 2d Sess. (1962); H.R.J. Res. 48, 88th Cong., 1st Sess, (1963) ;

S.J. Res. 170 & 171, 88th Cong., 2d Sess, (1964).

2. Courts, not Congress, are forums for resolving unsettled questions in the
area. The law is not simple or fully developed and would benefit from clarifica-
tion, particularly as to off-reservation rights. But rights vary considerably from
place to place and would have to be dealt with on an ad hoc basis rather than
in sweeping legislation. Courts are competent to discern the jurisdictional
attributes of off-reservation treaty hunting and fishing rights by reference to
the language and circumstances of the treaties involved. Principles to guide
judicial treaty construction are well established. Reference to rules of federal
supremacy, as modified by the Puyaellup rule, provides the necessary guideposts
for judicial analysis in the area.

3. To facilitate litigation to determine and enforce treaty rights, provision
should be made for tribes to recover their attorney’s fees and expenses of suit.
Presumably a lawsuit should only be necessary when the parties—-typically n
state and a tribe-—have been unable to resolve their differences short of invoking
the aid of the courts. The history of litigation concerning Indian treaty hunting
and fishing rights in the Northwest is long and tortured. Indians have spent
many years and untold sums of money litigating and relitigating rights under
age-old treaties. In the meantime, the rights have been rendered nugatory
because state police power prevents Indians from hunting or fishing pending the
outcome of the current legal battle. A concurring judge in the Ninth Circuit Court
of Appeals opinion in United States v, Washington, supra, recognized the problem :

“The record in this case, and the history set forth in the Puyallup and Antoine
cases, among others, make it crystal clear that it has been recalcitrance of
Washington State officials (and their vocal non-Indian commercial and sports
fishing allies) which produced the denial of Indian rights requiring intervention
by the distriet court. This responsibility should neither escape notice nor be
forgotten.”

To place the burden of enforcing Indian rights where the responsibility for
their denial lies, Congress should enact legislation entitling an Indian tribe to
recover its attorney’s fees and other expenses when it is successful in such a suit.
‘Without statutory authorization or special circumstances it appears that federal
courts are powerless to make such awards. See Alyeska Pipeline Service v.
Wilderness Society, 421 U.S. 24, 44 L.Ed.2d 141 (1975). Exampiles abound of
such congressional action when important federal rights are vindicated by private
litigants. 44 L Ed 2d at 155 n.33. The possibilities are many. but one approach
would be to amend 28 U.S.C. § 1362 (federal question jurisdiction for tribal
plaintiffs). It might read:

“A court may award attorney’s fees and other expenses against any litigant
to an Indian tribe which is successful in an action under this section to enforce
or prevent infringement of its property or other rights protected or secured by a
federal treaty, act, agreement or executive order.”

4. It is recommended that, independent of the question of jurisdietion over
treaty hunting and fishing rights, Congress be wary of legislation which would
indirectly result in intrusion upon Indian rights or resources. For instance,
authorization of a dam to be built on a river may not appear at first to involve
Indian rights. However, if the impact is to prevent the exercise of Indian off-
reservation treaty rights by destroying access to usual and accustomed fishing
places or damaging fish habitat and thus reducing numbers of fish available
to Indians, a direct clash with treaty rights is presented. Such projects are
vulnerable to challenge as in violation of the treaty unless Congress specifically
terminates treaty rights with appropiiate compensation. See, e.g., Umatilla Tribe
v. Froclke, U.8.D.C,, D. Ore. Civil No. 72-211 (final judgment 8/17/73) (Chal-
lenge to construction of dams which would flood fishing sites and interfere with
fish migration. Settled on stipulated judgment.).

While compensating a tribe for loss of fishing opportunity as a result of a
federal project is a lawful way to deal with the matter, (see Whitefoot v. United
States. 293 F.2d 658 (Ct. Cl. 1961), cert. denied 369 U.S. 818 (1962)), far more
desirable from the Indian standpoint would be development means to protect
the rights and minimize impacts on them from federal projects. Perhaps the
ultimate solution lies in developing a review procedure similar to that under
Section 102(C) of the National Environmental Policy Act, 43 U.S.C. § 4332,
which would require investigation and research into possible infringements on
Indian rights inherent in any proposed major federal action.
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APPENDIX D
A ProproSAL FOR CLARIFYING THE TAx STATUS OF INDIANS

(Prepared for American Indian Policy Review Commission Task Force on Fed-
eral, State, and Tribal Jurisdiction by Daniel H. Israel)

A. Federal Tazation of Indians and Indian Property

In resolving questions concerning the extent of federal taxing jurisdiction
over Indians and.-Indian property, it is generally accepted that federal tax stat-
utes apply to Indians and Indian property unless such taxation is inconsistent
with specific rights reserved either by treaty or federal statute. Thus, while the
Tnited States has recognized that Indian tribes are not taxable entities, Rev.
Rule 67-284, 1967-2 Cum. Bull. 55, the courts have taken a case-by-case approach
to determine whether general federal taxing status should apply in a given
case to an Indian or to Indian property. In Choteau v. Burnett, 283 U.S, 691
(1931) and in Superintendent of Five Civilized Tribes v. Commissioner, 295 U.S.
418 (1935), the Court ruled that federal income statutes were designed to apply
to each individual resident of the United States and to all income from whatever
source, including income earned by an Indian. Nevertheless, the Court in Squire
v, Capoeman, 351 U.S. 1 (19568), exempted income derived directly from a trust
allotment because of the prohibition in the allotment act against taxation and
because of a provision in the applicable treaty reserving the land from taxation.
The allotment exemption was followed in and with the states in which they are
located. On numerous occasions their jurisdictional problems have involved
various attempts by the United States and the states to tax Indians and Indian
property.

The unique tax status of Indians is central to the special legal and social
relationship which the United States has created for Indians and their reser-
vations. The tax aspects of this relationship limit the United States and the
states from imposing their taxes against Indians and Indian reservations in the
same broad manner that they normally tax persons and property within their
jurisdictions. The purpose of this paper is to summarize the existing tax
relationships between Indians and the United States and the states, and to
formulate congressional legislation which would clarify the Indian tax status
in two areas which require special consideration.

I.-A SUMMARY OF THE TAX STATUS OF INDIANS

Indian tribes were once characterized as distinct, independent, political com-
munities. Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). While the legal status
of Indian tribes has undergone many changes since this characterization, it
remains clear today that Indian tribes are ‘“unique aggregations possessing at-
tributes of sovereignty over their members and their territory.” United States v.
Mazurie, 419 U.S. 544, 557 (1975). As distinet political bodies with attiibutes of
sovereignity, Indian tribes have long had problems in their governmental relation-
ships both with the United States Stevens v. Commissioner, 452 F.2d 741 (9th
Cir. 1971), involving the federal taxability of income earned from allotments
which had been acquired by gift or exchange from other Indians, but it was not
followed in Holt v. Commissioner, 364 T.2d 38 (8th Cir. 1966), cert. denied,
386 U.S. 931 (1967), involving the federal taxability of income earned by a mem-
ber of an Indian tribe from leased tribal lands. Big Fagle v. United States, 300
¥.24 765 (Ct. CL 1962). United States v. Hallam, 304 F.2d 620 (10th Cir. 1962).
Commissioner v. Walker, 362 F.2d 261 (9th Cir., 1964), and Rev. Rule 67-284,
which spells out in detail the position of the Internal Revenue Service on exemp-
tions of Indian income from federal taxation, each analyze under various circum-
stances whether an Indian exemption exists to limit federal tax liability.

B. State Tazation of Indians and Indian Property

In resolving guestions eoncerning the extent of state jurisdiction over reserva-
tion Indians, it has been held that the sovereignty of Indian tribes, although no
longer the sole determining factor, must still be considered because it provides
a background against which the applicable treaties and federal statufes must be
read. McClanahan v. Arizona State Tax Commission, 411 U.S, 164, 172 (1973).
Given the existing federal relationship between Indian tribes and the United
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States, state taxation over reservation Indians or property can only be sustained
if authorized Ly an act of Congress. Moreover, such authorization must be specific
and precise for the Supreme Court recognizes that there is a “special area of state
taxation’” which requires a navrow construction to be given to the scope and extent
of state taxation authority, See Mescalero Apache Tribe v. Jones, 411 U.8. 145,
148 (1973) ; MeClanahan v. Arizona State Taz Commission, and Moe v, Con-
federated Salish and Kootenai Tribes, U.8——- 96 S.Ct. 1634 (1976).

Currently before the Supreme Court is Bryaen v. Itasce County, —U.S8 —,
96 S.Ct. 2102 (June 14, 1976) which will determine whether Congress in
enacting Public Law 280, 28 U.8.C. § 1360 and 18 U.S.C. § 1162, conferred state
taxing authority over reservation Indians and reservation property. Presumably,
a favorable outcome in Bryan will mean that Public Law 280 reservations will
be tieated no differently than non-Public Law 280 reservations—in the alterna-
tive, if the outcome is unfavorable. Indians and non-trust property on Public

Law 280 reservations will he subject to comprehensive state taxation,

Court deeisions have confirmed that the states lack the authority to tax either
Indian income earned on a reservation or Indian real and personal property
located on a reservation, whether held in trust or not. McClanahan v. Arigona
Tar Commission; Moe v. Salish and Kootenai Tribes, 44 USLW 4535, April 27,
1976. United States v. Rickert, 188 U,S. 432 (1903).

The scope of state taxing authority over Indians and Indian property.located
off the reservation is similar to the scope of federal taxing power over Indians
where ever located, Thus, Indians and their property are exempt only if =
federal statute or treaty specifically provides for an exemption. Mescalero Apache
Tribe v, Jones.

A retail trading business subject to federal control and supervision operating
on an Indian reservation, whether owned by an Indian or non-Indian, is not sub-
Jject to state taxation on its business transactions with Indians. Moe v. Salish and
Kootenai Tribes; Warren Trading Post v. Arizone Taex Commission, 380 U.S. 685
(1965). In Moe, the Court authorized the State of Montana to require an Indian
retailer to collect a tax imposed on a non-Indian purchaser of cigarettes:and in
doing so distinguished the case from the state tax which was improperly asserted
against the federally licensed trader, not the purchaser, in Warren Trading Post.
In the circumstances of the Moe case, the Supreme Court was unwilling to strike
down that portion of the state law which required the Indian retailer to collect
the tax for the state, bécause the Court found that the burden imposed on the
Indian retailer of collecting the tax did not significantly interfere with the right
of the reservation Indians to exercise governmental authority on the reservation
free of state interference. ‘

State taxation of non-Indians engaging in businesses dealing with Indian
property has been upheld either because an express act of: Congress autherized
the tax [see, e.g., British-American Oil Producing Co. v. Board of Equalization,
299 U.S. 159 (1986) ; ¢f. Santa Rita 0il & Gas Co. v. Board of Bqualization, 101
Mont, 268, 54 P. 2d 117 (1938) 1, or because it was found that the state tax would
not significantly interfere with the right of reservation Indians to govern them-
selves. Sce, eg., Oklehoma Tax Commission v. Texas Co., 336 U.S. 342 (1949) ;
Agna Caliente Band of Mission Indians v. County of Riverside, 442 F.24 1184
(9th Cir. 1971), cert, denied 405 U.S. 933 (1972) ; Moe v. Salish and Kootenai
Tribes, 44 USLW 4535, April 27, 1976. )

An important unresolved aspect of the Indian tax status involves state attempts
at taxing on-reservation business ventures entered into jointly between Indians
and non-Indians. This area of Indian taxation, more than any other, should be
clarified in order to allow tribes and individual Indians to make business and
development decisions with a reasonable degree of certainty as to their tax conse-
quences. Thus, where a reservation venture is owned and operated in part by an
Indian (or tribe) and in part by a non-Indian, the current state of the law may
result in state taxation over only the non-Indian portion. Presumably the Indian
portion of the business asSets, inventory and income would be exempt because
Congress has not specifically authorized state taxation. However, the non-Indian
portion would be taxable in the absence of either an act of Congress prohibiting
the tax or a finding that the state taxation significantly interferes with the right
of reservation Indians to govern themselves. As discussed below, the establish-
ment of tribal taxes for assertion against such ventures will demonstrate most
directly that the state taxes interfere unlawfully with the exercise of tribal
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self-government. See, e.g., Willinms v. Lee, 858 U.S. 217 (1939) ; Fisher v. District
Conrt, —— U.8. , 96 S.Ct. 943 (1976).

C. Tazation by Indian Tribes g Indi

Ample authority exists for tribes to impose taxes on Indians and non-In ians
with gmir reservgtions. Iron Crow v, Oglaele Sioux Tribe, 231 F.2d 80 (8th Qn‘.
1956) ; Buster v. Wright, 135 F. 947 (Sth Cir, 1903), appeal daszmssed, 203‘ US
599 (1906) ; Morris v. Hitchcock, 21 App. D.C. 556 (1903), aff d, 194 US 384
(1904). Even though such authority has existed for years, tribes are just now
beginning to realize the need to impose tribal taxes over reservation ventures
in order to support increasing tribal governmental_ act1v1ty.. . .

However, the assertion of tribal taxation alone will not assist tribes in expa_nd—
ing their governmental revenues. A second step is necessary to allow tribal
governments to realize 3 full and fair share of_reserv‘atlon income. Tha_t second
step is to eliminate double taxation by ousting stgite taxing aqthozrlty. The
value of tribal taxation is significantly diminished if state taxatxon‘ls not'; at
the same time prevented, for it is clearly not in the mte_rest of ":[ndlan tribes
to have Indian and non-Indian businesses on their reservations sungcted to bqth
stare and tribal taxation. Such a result will inevitably deter non-Indian }inanmal
and management involvement which is badly needgd on many reservatxons.. )

Establishing the primary tax authority of Indian tribes could be achieved
through litigation which demonstrates that the state tax creates an unacceptable
double tax burden on reservation taxpayers and hence significantly interferes
with the primary right of reservation Indians to govern .themselve§. Howeve}',
a preferred approach would be for Congress to enaqt a blll' confirming the pri-
mary taxing authority of Indian tribes over reservation business ventures. Such

ill is proposed in Part II of this paper. o

B l’i‘llxle xilsf’in Il)egal restraint on tribal taxation is found %n_the‘geneml 11m_1tatlons
on tribal governmental action imposed by the Inqian C}wl Bxghts Act, 25 U'S”Cl'
§ 1301, et seq. At least two separate problems exist: Flrsj: is whether tl}e equa

protection provisions in the Indian Civil Righys Act require thag: any tnbaldta'x
be applied indiscriminately as between Indians and non-Indians, Secon 1;
whether a tribally imposed tax on non-Indians who.have no power .to vote aln

influence tribal government policies violates the right of nor‘l-Indlans t:o_ ('us
process under law, The equal protection problems can be avoided by utilizing
tribal taxes which although authorizing taxes over Indians and non-Indians are
8o designed that the impact on less affluent Ind_lan taxpayers is mmumzedi.3
This can be achieved by imposing exemptions which would affect the leve} 0
taxation or by authorizing credits for trilt))al members in furtherance of tribal

rnmental policies benefiting tribal members. :

go’ﬁxe secondpgoncem, namely potential due process problems raised by the
inability of non-Indians to participate directly in formulating tribal goveini
mental decisions, can be ameliorated in part by establishing a governme{; a
ageney such as a tax commission whieh could include.non-Indians as members
or which could implement tribal council taxing authorizations through a pxt')océe;-
dure for rulemaking which would allow public comment and input from both

Indians and non-Indiansalike.

I1. CLARIFYING THE TAX STATUS OF INDIANS THROUGH CONGRESSIONAY, LEGISLATION

rly all of the law determining the scope of federal and state taxing
au}tgrfgii]xreonv?ei Indians and Indian reservations has been developed hy coux;l'de;j-
cisions, there are necessarily certain aspects of the tax_ statgus of Indians w ;IC
conld bhe clarified by congressional legislation. Such ]eg1.§lﬂtmn cn}ﬂd reg_v r:n_tw(]‘
existing patterns of law for its foundation and could prov1_(15e the t;xhes' the D]m (,3(
States, and the states a degree of certainty and predictability which has not here-
sted. i . ‘
to?ﬁi gﬂttiged for clarification deals with the statu,_% of Indian .tnbes as gover n;
mental units under federal tax law. This problem is well on its way to be’“?i
corrected—the result of two bills presentlv before Congress. The Indian ’I’n',a
Government Tax Status Act (8, 2664, H.R. 16058,_9‘4th Cong., 1st Sess. 1975)
attempts to provide Indian tribes with the same privileges granted generall,v. to
state and local governments, Thus. the Act would exclude fr'or'n feder‘al taxatlonl
interest on bonds issued hy Indian tribes, would allow a deduction against federa
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income tax liability for taxes paid to au Indinn tribe, would authorize estate and
gift deductions for gifts to Indian tribes, and would provide tribal enterprises
with certain exemptions from gasoline and fuel excise taxes already granted state
and local governments.

Any attempted legislation designed to create an across-the-board exemption
for Indians and/or Indian property from federal income taxation may well be
unrealistic., The exemption would be fundamentally inconsistent with the often
held position of the United States Supreme Court that federal taxes apply to
Indians in the absence of some specific statutory exemption, However, even in
the absence of such a broad exemption, the enactment of the Indian Tribal
Government Tax Status Act would provide significant benefits to reservation
Indians for it would strengthen the ability of tribes to undertake additional
governmental programs and to participate in new proprietary activities without
disturbing their exempt tax status.

Perhaps the greatest need for clarification of the tax status of Indians, which
can be achieved through congressional legislation, is in the scope of state tax
authority over reservation ventures which include both Indian and non-Indign
interests. On one hand, Congress cannot be expected to enact legislation which
would grant reservation Indians the power to sell at wholesale or retail free of
state taxation products normally manufactured and sold off the reservation, This
of course Seems to be the ruling in ifoe v. Salish and Kootenai Tribes. On the
other hand, where the subject of the venture is peculiar to the Indian reserva-
tion, such as the development of minerals, timber, commercial fish, and other
resources peculiarly associated with the reservation, Congress would be much
ore sympathetic to enacting legislation granting the Indian tribes primary jur-
isdiction to impose tribal taxes over such activities. Such legislation would pro-
vide that an authorized tribal tax imposed on a business venture would preempt
state taxes otherwise applicable,

This legislation would be in line with the current state of the law which sug-
ges?s that state laws, including tax laws, may not he authorized against non-

would create a “tax haven” for Indians. Moreover, to the extent that the stateg
Dresently have no taxing authority over that portion of g venture which is Indian
owned,' the proposed econgressional enactment would clarify the lack of state
authority over only that portion of the venture not owned or controlled by In-

ITI. CONCLUSIONS

'l‘l'le subject of the wunique Indian tax status has been given considerable at.
tention recently by the United States Supreme Court. In a number of far reach-
ing decisions the Court has clarified considerably the scope of the exemptions
enjoyed by Indian tribes, reservation Indians and Indian property against both
federal and state taxes. The scope of the exemption is significantly greater for
statg t_axes than it is for federal taxes. Federal legislation has been introduced
c}nn‘f:vmg the government tax status of Indian tribes and providing tribes with
mgmﬁc-ant' benefits, It is proposed that federal legislation be enacted to clarify
the. m0§t important unresolved aspect of the Indian tax status, The proposea
lgmslntu?n would confirm the primary authority of tribal taxation over reserva-
f'mn bnsmgsses nnd. would proYide that where reservation business ventures are
.lsltlz‘lpeh;;iftliloenc‘,ﬂy with reservation resources tribal taxing authority may preempt
. Of course, nothing in this proposed legislation would prevent tribes from assert-
ing in f(;deral court litigation that state taxation of any Iudian or non-Indian
reservation business unlawfully interfere with the right of reservation Indians

to govern themselves where the tri
0 g ] ribe has enacted a lawful tax o va-
tion business. ’ 7 that reserva
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[In the House of Representatives]

Mr. Ullman introduced the following bill; which was referred to the Committee
on Ways and Means

Be it enacted by the Senate and House of Represenlatives of the United States
of America in Congress assembled, That this Act may be cited as the “Indian

Resource Tax Act of 19767,
FINDINGS AND DECLARATION OF PURPOSE

Section 1. The Congress finds that—
(a) the governmental status and powers of Indian tribes has been re-

peatedly recognized and affirmed by the Congress, the executive branch, and
the courts from the earliest days of the Republic, and

(b) notwithstanding such recognition, Indian tribes have bieen effectively
prohibited from asserting tribal taxes on businesses owned and operated by
non-Indians located on reservations which are invelved directly with reserva-
tion resources, because states have undertaken broad taxation of reservation
resource development, and

(¢) establishing the primary tax jurisdiction of Indian tribes over res-
ervation resource development would recognize the unique goveinmeutal
status of Indian tribes, the depletion of treaty reserved Indian trust prop-
erties which often occurs as a result of the development of Indian resources,
the contribution of Indian resources to American economic needs, the spe-
cial governmental services provided to reservation Indians by Indian tribes,
and at the same time recognize the limited responsibilities which the states
have over reservation affairs.

SecTION 2. A new Section, 25 U.S.C. § 481, shall be added to Vol. 25 U.S8.C. which
shall provide, “When a tribal tax is imposed with respect to a business owned
in part or in whole by a non-Indian and the business is directly involved with
development and sale of a resource which is peculiar to the reservation or secured
for the benefit of the Indians, the tribal tax shall preempt any inconsistent state
taxes which might be otherwise applicable.” ’ o
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