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rlvhts to Indian lands became the exclusive province o(the ~ederal law. Indian
title recognized to be only a right of occupancy was sxttngutahable only by the
United States."
Oneida Indian Nation v. County of Oneida, 414 o.s. 661, 661 (1914)

The exclusive right of extinguishing aboriginal. pr,operty rtghts of Indians
was reflected in the Indian Nonintercourse Acts, now codified in the current
form at 25 USC. § 177. It would appear, then, that the suyrem.acy clause. to the
Fnited States Constitution operating via 25 U.SC. § 17/ wlrlch embodies t~e
preemptive right of the United States to deal wit~. I,ndians, .w.ould preclu e
the exercise of any state authority over presently existing aborIgmal rlg~ts.

In State v, Quigley, 52 Wash.2d 234, 324 P.2d 827 (195~): the :vashmgt;on
Supreme Court held that an Indian did not possess aborIgmal rtghts WhICh
excluded the exercise of state power to regulate his hunting. .rn ~hat case, the
Indian failed to show that his aboriginal right continued ~nextmgUlsh~d.He had
been arrested on lands he had purchased from a n?n-Indlan. The Qutgley panel
was of the view that Indian title had been extinguished, although there was ~o
express statutory or other clear manifestation of exting~iS~me~t. The case IS
questionable for this reason. Further, the court failed to dlsttngutsh between a~
extinguishment of title as to land and the right to hunt on such lan~. Slourt 0
Claims cases have made clear that the two rights are seve~able and dlstmct. ,

Even though aboriginal title to land may have been extlngulshed by a tribe s
acceptance of compensation for the government's unauthorized takin~ of l~nds,
that would not necessarily extinguish aborigin::l hunting .and, flshlng rI~hts
unless they were specifically dealt with in resolvmg the Indla~s. claim aga.mst
the government. The Interior Department Solicitor is of the opmton that this is
the case with the Kootenai Tribe of Idaho which recei.ved cO?1pensation ~or
lands taken mistakenly from that tribe which never partlclpated in a treaty with
the United States. . . . . Aff i

Memorandum from Associate Solicitor to CommIssIOner of. ~ndlan airs,
dated October 29 1975 The same opinion deals with the question of to what
extent a state might r~gulate the exercise of. their aboriginal rights. It points
O~lt that there is no sound authority permitting state jurisdiction over. the rights,
as they would appear to be protected by the supremacy clause. But ;n the case
of Kake v. E.qan, 369 U.S. 60 (1962), the Court held that. the aborigmal fishing
rights of Alaska Natives were not exclusive, and certam ~ederal regulat~ons
could not exempt them from Alaska's anti-fish trap law without appropriate
legislation. The Court acknowledged that th~ ab?rigin::l~s~in? rights of the
Indians' is property over which Alaska had disclaimed JUrIsdictIon l~ its state­
hood enabling act, but that the enabling act did not mandate ~xclusive federal
jurisdiction over such matters. It seems to allow state regulatIon bas~d on the
~'migratory habits of salmon" which would make the presence of flshing traps
"no merely local matter." . •

Kalce was actually concerned with the extent of permiSSible federal. power to
rezulate and permit Indian fishing. It does not appear. that the baSIS for the
pr~emptive impact of aboriginal rights over the exercise o.f st::te regulatol?
power was fully considered. Furthermore, the ~nomalous slt::Jahon of Alas~a
Natives was in a state of considerable uncertam;y.at the. time of the Kake
decision: it has now been resolved by the Alaska Native Claims Settlel;le.nt Act,
43 U.SC. ~ 1601 et seq. The Supreme Court of Idaho will soon be daclding the
question of whether and to what exteJl~ a .state may regulate the ~xerclse of
aboriginal hunting rights of the Kootenai 'I'rlbe. State v. Coffee, No. 1_040.

RECOMMENDATIONS

1. It is not recommended that any specific legislation be enacted rela.ti.ve to
jurisdiction over Indian hunting and fishing rights. The sUbj~c~ is polltJ~ally
'chal'gE'd in some areas, such as the Northwest. In the present mllieu the Iaglsla­
tive process would be encumbered by emo~ion::lis~ and I?ressures from spacial
interests Alreadv a vocal non-Indian mtnorltv IS calling for congressional
abroO'ati~n of Indian treaty hunting and fishing rights in the wake of a few
court decisions upholding those rights .. Ahroaatlon probably would be personally
distasteful to much of Congress and the public because of the ~ora! and legal
questions involved. The price of compensating In~ians for extm.gUlshment ?f
the rights would be staggering'. Congress has considered the subject hefore III
the context of Washington Indian rights and has elected not to act. H.E.I. Res.
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698, 87th Cong .. , 2d Sess. (196~); HILT. Res, 48, 88th Coug., 1st Sess. (1963) ;
S.J. Res. 170 & 171, ssn. Oong., 2d Sess. (1964).

2. Courts, not Congress, are forums for resolving unsettled questions in the
area. 'I'he law is not simple or fully developed and would benefit from clarifica­
tion, particularly as to off-reservation rights. But rights vary considerably from
place to place and would have to be dealt with on an ad hoc basis rather than
in sweeping legislation. Courts are competent to discern the jurisdictional
attributes of off-reservation treaty hunting and fishing rights by reference to
the language and circumstances of the treaties involved. Principles to guide
judicial treaty construction are well established. Reference to rules of federal
supremacy, as modified by the Puyallup rule, provides the necessary guideposts
for judicial analysis in the area.

3. To facilitate litigation to determine and enforce treaty rights, provision
should be made for tribes to recover their attorney's fees and expenses of suit.
Presumably a lawsuit should only be necessary when the parties--typically II
state and a tribe---have been unable to resolve their differences short of invoking
the aid of the courts. The history of litigation concerning Indian treaty hunting
and fishing rights in the Northwest is long and tortured. Indians have spent
many years and untold sums of money litigating find rellt lgut ing rights under
age-old treaties. In the meantime, the rights have been rendered nugatory
because state police power prevents Indians from hunting or fishing pending the
outcome of the current legal battle. A concurring judge in the Ninth Circuit Court
Of Appeals opinion in United. stotee v, Wa8hi1~gton, supra, recognized the problem:

"The record in this case, and the history set forth in the Puyallup and Antoine
cases, among others, make it crystal clear that it has been recalcitrance of
·Washington State officials (and their vocal non-Indian commercial and sports
fishing allies) which produced the denial of Indian rights requiring intervention
by the district court. This responsibility should neither escape notice nor be
forgotten. "

To place the burden of enforcing Indian rights where the responsibility for
their denial lies, Congress should enact legislation entitling an Indian tribe to
recover its attorney's fees and other expenses when it is successful in such a suit.
Without statutory authorization or special circumstances it appears that federal
courts are powerless to make such awards. See Atuestea Pipeline Seroice v
Wilderness Society, 421 U.S. 24, 44 L.Ed.2d 141 (1975). ExampJes 'abound of
such congressional action when important federal rights are vindicated by private
litigants 44 LJiJd2d at 155 n.33. The possibilities are many. hnt one approach
would be to amend 28 U.S.C. § 1362 (federal question jurisdiction for tribal
plaintiffs). It might read:

"A court may award attorney's fees and other expenses against any litigant
to an Indian tribe which is successful in an action under this section to enforce
or prevent infringement of its property or other rights protected 01' secured by a
federal treaty, act, agreement or executive order."

4.. It is recommended that, independent of the question of jurisdiction over
treaty hunting find fishing rights, Congress be wary of legislation which would
indirectly result in intrusion upon Indian rights or resources. 1<'01' instance,
nurhorizatlon of a dam to be built on a river may not appear at first to involve
Indian rights. However, if the impact is to prevent the exercise of Indian off­
reservatton treaty rights hy destroying access to usual and accustomed fishing'
places or damaging fish habitat and thus reducing numbers of fish available
to Iridlnns, a direct clash with treaty rights is presented. Such projects are
vulllp,rnhie to challpnge as ill violation of the 'treaty unless Congress specifically
termtnares troutv rights with nppropr Iat.e compensation. See, e..o., Umatilla Tribe
V. Froctke, U.S.D.C, D. OrC'. Civil No. 72--211 (final judgment 8/17/73) (Chal­
lenge to construction of dams which would flood fishing sites and interfere with
fish migration. Settled on srtpulated judgment).

'While compensating a tribe for loss of fishing opportunity as a result of a
federal project is a lawful way to deal with the matter, (see Whitefoot v. United
State8.293 F2d 658 (Ct. CI 1961), celt. denied 369 U.S. 818 (1962), far more
desira ble from the Indian standpoint would be development means to protect
the rights and minimize impacts on them from federal projects. Perhaps the
ultima te solution lies in developing a review procedure similar to that under
Section 102(C) of the National Emironmental Policy Act, 43 U.S.C. § 4a:t?,
which would require investigation and research into possible Infrlnzements 011
Indian rights inherent in any proposed major federal action. "
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APPENDIX D

A PROPOSAL FOR CLARIFYING THE TAX STATUS OF INDIANS

(Prepared for American Indian Policy Review Commission Task Force on Fed­
eral, State, and Tribal Jurisdiction by Daniel H. Israel)

A. Federal Taxation of Indians and Indian Proper-tv
In resolving questions concerning the extent of federal taxing jurisdiction

over Indians and Indian property, it is generally accepted that federal tax stat­
utes apply to Indians and Indian property unless such taxation is incon~istent
with specific rights reserved either by treaty or federal statute. Thus, while the
United States has recognized 'that Indian tribes are not taxable entities, Rev.
Rule 67-284, 1007-2 CUIll. Bull. 55, the courts have taken a case-by-case approach
to determine whether general federal taxing status should apply in a given
ease to an Indian or to Indian property. In ctiotea« Y. Burnett, 283 U.S. 691
(1931) and in Superintendent at Five Civilized Tribes v, Commissioner, 295 U.S.
418 (1935), the Court ruled that federal income statutes were designed to apply
to each individual resident of the United States and to all income from whatever
source, including income earned by an Indian, Nevertheless, the Court in Squire
v, Onpoeman, 351 U.S. 1 (1956), exempted income derived directly from a trust
allotment because of the prohibition in the allotment act against taxation and
because of a provision in the applicable treaty reserving the land from taxation.
The allotment exemption was followed in and with the states in which they are
located. On numerous occasions their jurisdictional problems have involved
various attempts by the United States and the states to tax Indians and Indian
property.

The unique tax status of Indians is central to the special legal and social
relationship which the United States has created for Indians and their reser­
vations. The tax aspects of this relationship limit the United States and the
states from imposing their taxes against Indians and Indian reservations in the
same broad manner that they normally tax persons and property within their
jurisdictions. The purpose of this paper is to summarize the existing tax
relationships between Indians and the United States and the states, and to
formulate congressional legislation which would clarify the Indian tax status
in two areas which require special consideration

I A SU~nIARY OF THE TAX STATUS OF INDIANS

Indian tribes were once characterized as distinct, independent, political com­
munities. Worcester v, Georgia, 31 U.S. (6 Pet.) 515 (1832). While the legal status
of Indian tribes has undergone many changes since this characterization, it
remains clear today that Indian tribes are "unique aggregations possessing at­
tributes of sovereignty over their members and their territory." United States v.
Moeurie, 419 U.S. 544, 557 (1975). As distinct political bodies with attributes of
sovereignity, Indian tribes have long had problems in their governmental relation..
ships both with the United States Steoens v, Commissioner, 452 F.2d 741 (Dth
Cir. 1971), involving the federal taxability of income earned from allotments
which had been acquired by gift or exchange from other Indians, but it was not
followed in Holt v. Commissioner, 364 F.2d 38 (8th Cir. 1966), ceri. llenied,
386 D.,S. 931 (1967), involving the federal taxability of income earned by a mem­
bel' of an Indian tribe from leased tribal lands. Bit; Eagle v. United States, 300
F.2d 765 (Ct. C1. 1962). tmuea States v, Hallam, 304 F.2d 620 (10th Cir. 1962).
Commissioner v. Walker, 362 F.2d 261 (9th Clr. Hl64) , and Rev Rule 67-284,
which spells out in detail the position of the Internal Revenue Service on oxemp..
tions of Indian income from federal taxation, each analyze under various circum­
stances whether an Indian exemption exists to limit federal tax liability.

B. State Taxation ot Iruiiane ana Indian Property
In resolving questions concerning the extent of state jurisdiction over reserva­

tion Indians, it has been held that the sovereignty of Indian tribes, although no
longer the sole determining factor, must still be considered because it provides
a background against which the applicable treaties and federal statutes must be
read. McClanahan v, Arizona State Tax Commission, 411 U.S .. 164, 172 (1973).
Given the existing federal relationship between Inclian tribes and the United
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Sta tes, state taxa tion over reservatton Indians or property can only be sustained
if authorized by an act of Congress .. Moreover, such authorization must be specific
and precise for the Supreme Court recognizes that there is a "special area of state
taxation" which requires a narrow construction to be given to the scope and extent
of state taxation authority, See Mescalero Apache Tribe v. Jones, 411. U.S. 145,
148 (1973); McClanahan v. Arizona State Tax Commission, and Moe v, Con­
[edcrat etl Salish and Kootenai Tribes, --U,S.,---, 00 SOt. 1634 (1976)"

Currently before the Supreme Court is Bryan v, Itasca County, ·_--U,S-_·,
96 Set. 2102 (June 14, 1976) which will determine whether Congress in
enacting Public Law 280, 28 U.S.C, § 1360 and 18 U.S.C. § 11.62, conferred state
taxing authority over reservation Indians and reservation property. Presumably,
a favorable outcome in Bryan will mean that Public Law 280 reservations will
be ti eated no differently than non-Public Law 280 reservations-in the alterna­
tive, if the outcome is unfavorable. Indians and non-trust property on Public
1,11\\ ~SO reservations will he subject to comprehensive state taxation.

Couit decisions have confirmed that the states lack the authority to tax either
Indian income earned on a reservation or Indian real and personal property
located ona reservation, whether held in trust or not, McClanahan v, Ar-izona
Tad' Oomrnission ; Moe v. Salish anll Kootenai Tribes, 44 USLW 4535, April 27,
197G. United States v, RIckert, 188 U.S. 432 (1903).

The scope Of state taxing authority over Jndlans and Indian property.located
off the reservation is similar to the scope of federal taxing power over Indians
where ever located. Thus, Indians and their property are exempt only if 'a
federal statute or treaty specifically provides for an exemption. Mescalero Apache
Tribe v, Jones.

A retail trading business subject to federal control and supervision operating
on an Indian reservation, whether owned by an Indian or non ..Indian, is not sub­
ject to state taxation on its business transactions with Indians. Moe v. Salish and
Kootena; Tribes; WMTen Trading Post v, Arizona Tax Commission, 380 U.S. 685
(1965). In Moe, the Court authorized the State of Montana to require an Indian
retailer to collect a tax imposed on it non-Indian purchaser of cigarettes and in
doing so distinguished the case from the state tax which was improperly asserted
against the federally licensed trader, not the purchaser, in Wltrren Trading Post.
In the circumstances of the Moe case, the Supreme Court was unwilling to' strike
down that portion of the state law which required the Indian retailer to collect
the tax for the state, because the Court found that the burden imposed on the
Indian retailer of collecting the tax did not significantly interfere with the right
of the reservation Indians to exercise governmental authority on the reservation
f'reeof state interference

State taxation of non-Indians engaging in businesses dealing with Indian
properr« has been upheld either because 'an express act of Congress authorized
tho tax [see, e.o. British-Arnerican. Oil Producing Co. v, Board ot EquaUzation,
209 U. S. 159 (1936) ; ct. Santa Rita Oil <f: Gas Co. v. Board ot Equalization, 101
Mont. 268', 54 P. 2d117 (1936)],01' becanse it was found that the state tax would
not significantly interfere with the right of reservation Indians to govern them­
selves See, eo.. Oklahoma Tax Commission v.. Texas Oo., 336 U.S" 342 (1949) ;
Alllla Calient.e Band of AI-issIon Indiang v. County of RIver'side, 442 F.2d 1184
(9111 Cir. 1971), cert. deniet; 405 US. 933 (1972); 1I10e v, Salish and Kootenat
Tribes, 44 USLW 4535, April 27, 1976.

An Important unresolved aspect of the Indian tax status involves state attempts
at taxing on-reservation business ventures entered into jointly between Indians
and non-Indians. This area of Indian taxation, more than any other, should be
clarified in order to allow tribes and individual Indians to make business and
development decisions with a reasonable degree of certainty as to their tax conse­
quences, Thus, where a reservation venture is owned and operated in part by an
Indian (or tribe) and in part by a non-Indian, the current state of the law may
result iII state taxation over only the non-Indian portion. Presumably the Indian
portion of the business assets, inventory and Income would be exempt because
Congress has not specifically authorized state taxation. However, the non-Indian
porfion would be taxable in the absence of either an act of Congress prohibiting
the tax or a finding that the state taxation significantly interferes with the right
of reservation Indians to govern themselves. As discussed below, the establish­
ment of tribal taxes for assertion against such ventures will demonstrate most
directly that the state taxes interfere unluwfully with the exercise of tribal
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self-government See, C{)., WilliulJls v. Lee, 358 u.s. 217 (HJ5!.J) ; Fi.~her v, District
Oourt, -_. U.S, --, 96 S.Ct. 943 (1970).
C. TailJation by Indian Tribes

Ample authority exists for tribes to impose taxes on Indians and non-Indians
with their reservations.. Iron Crow V. O,qlala Sioux Tribe, 231 F.2d 80 (Sth Cir,
1956) ; Bueter v.. Wright, 135 F 9'17 (8th Cir. 1(05), appeal dismissed, 203 US.
599 (1906) ; Morris v. Hitolicoclc, 21 App. D.C. 556 (1903), afj'd, 194 U.S. 38'1
(1904). Even though such authority has existed for years, tribes are just now
beginning to realize the need to impose tribal taxes over reservation ventures
in order to support increasing tribal governmental activity.

However, the assertion of tribal taxation alone will not assist tribes in expand­
ing their governmental revenues. A second step is necessary to allow tribal
governments to realize a full and fair share of reservation income. That second
step is to eliminate double taxation by ousting state taxing authority. The
value of tribal taxation is significantly diminished if state taxation is not at
the same time prevented, for it is clearly not in the interest of Indian tribes
to have Indian and non-Indian businesses on their reservations subjected to both
state and tribal taxation.. Such a result will inevitably deter non-Indian financial
and management involvement which is badly needed on many reservations.

Establishing the primary tax authority of Indian tribes could be achieved
through litigation which demonstrates that the state tax creates an unacceptable
double tax burden on reservation taxpayers and hence significantly interferes
with the primary right of reservation Indians to govern themselves. However,
a preferred approach would be for Congress to enact a bill confirming the pri­
mary taxing authority of Indian tribes over reservation business ventures.. Such
a bill is proposed in Part II of this paper.

The main legal restraint on tribal taxation is found in the general limitations
on tribal governmental action imposed by the Indian Civil Rights Act, 25 U.S.C.
§ 1301, et seq. At least two separate problems exist: First is whether the equal
protection provisions in the Indian Civil Rights Act require that any tribal tax
be applied indiscriminately as between Indians and non-Indians. Second is
whether a tribally imposed tax on non-Indians who have no power to vote and
influence tribal government policies violates the right of non-Indians to due
process under law. The equal protection problems can be avoided by utilizing
tribal taxes which although authorizing taxes over Indians and non-Indians are
so designed that the impact on less affluent Indian taxpayers is minimized.
This can be achieved by imposing exemptions which would affect the level of
taxation or by authorizing credits for tribal members in furtherance of tribal
governmental policies benefiting tribal members.

The second concern, namely potential due process problems raised by the
inability of non-Indians to participate directly in formulating tribal govern­
mental decisions, can be ameliorated in part by establishing- a governmental
agency such as a tax commission which could include non-Indians as members
or which could implement tribal council taxing authorizations through a proce­
dure for rulemaklna which would allow public comment and input from both
Indians and non-Indians alike.

II. CLARIFYING THE TAX STATUS OF INnIANS THROUGH CONGRESSIONAL LEGISLATION

Because nearly all of the law determining the scope of federal and state taxing
authoritv oyer Indians and Indian reservations has been developed hv court de­
cisions, there are necessarily certain aspects of the tax status of Indians which
could he clarified by conaressional lpgislation, Such legislation could I'f'ly on til('
existing patterns of la w for its foundation and could provide the tribes. the United
States, and the states a degree of certainty and predictability which has not here­
tofore existed

The first need for clarification deals with the status of Indian tribes as govern­
mental units under federal tax law.. This problem is well on its way to being
corrected·-the result of two bills presonrlv before Concress. The Tnilian Tribal
Government Tax Status Act (1'. 26fH. HE. 16058, 94th Conz, 1st Sess. 19i5)
attempts to provlde Indian trihes with the same privile.g-es granted generally to
stllte and local goyprnment". Thus. the Act would exclude from federal taxation
interest on bonds issued hy Indian trilwR, would allO\, a dedudion agninst fpdpral
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il!<;ouW fax .liability for tuxes paid to llll Iudlu n t.rlhe, would a.utho rizo estate and
g\ft d,t'duc,tlOns for.gifts. to lnfliun, tribe", ~ll<l would provide tribal enterprises
\\ 1th eel tam exempttons from gasoline and fuel excise taxes already granted state­
and local governments.

~~ny ~ttempted legtslation designed to create an across..the-board exemption
for, In?~3;ns ~nd/or Ind~an property f~'om federal income taxation may well be
ullleu!lst,l~. 'The exemption would be fundamentally inconsistent with the often
hell! positton of the United States Supreme Court that federal taxes apply to!
I ndians m the absence of some specific statutory exemption. However even in
the, absence of such a broad exemption, the enactment of the India~ Tribal
Go~ernment.Tax Status Act would provide significant benefits to reservation
~;lcllU:IS for It would s,trengthen th.e, a bili t,y of tribes to. undertake additional
,.,?' eln~lental programs and to particlpata 111 new proprietary activities without
dlsturblng their exempt tax status.

Perhaps ~he greatest need for clarification of the tax status of Indians which
can be. achieved through congressional legislation, is in the scope of st~te tax
~uthol'lty over reservation ventures which include both Indian and non-India~
Interests, On one ha~d, ConFess cannot be expected to enact legislation which
would grant reservation Indians the power to sell at wholesale or retail free of
state taxation products normally manufactured and sold off the reservation Th'
of co.urse seems to be the ~uling in Moe v, Salish and Kootenas Tribes .. On t~~
o,tller hand, where the subject of the venture is peculiar to the Indian reserva­
tion, such as the development of minerals timber commercial fish and oth
resources peculiarly associated with the r~servati~n Congress wouid b e~
~l:'o~'e .sympathetie to ~nacting legislation granting the'Indian tribes prim:r~~~I'­
l~dlctlOn to Impose tribal taxes over such activities. Such legislation would J 1'0­
vtlde that an auth0.rized tribal tax imposed on a business venture would pree~ t
s ate taxes otherWIse applicable. p

This legislation would be in line with the current state of the Ia . I' h
ges~s that state laws, including tax laws, may not be authortz d w W.llC sug-
;"l~~~a~~eo~g~tr~~ervati,ont:Vhelred~heir application would Signifi~an~l~a~~~~l~~:~

" reset va IOn n ians to govern themselves Since the 1'0 os d
~~glsla~l.on woul? b~ limited to. business ventures tied peculiarly to res~ur%es ~f

.e l~ l~n {ese~,vatlOn, th~,leglSlati?n could not be open to the criticism that it
\\OU crea e a tax haven for Jndluns. Moreover to the extent th
Er:seftl[hhav~ no taxing authority over that portio~ of a ve~ture Wh~Jht~er~t:i~:

i~~\11~~~O~~!~;!~~2!;::~i;~:~~:~{:11~~?:E:~;~~:t1~;
porarv exemption from the other:rse a iic offelln~ business ventures a tern­
posed tax enactment is attached to this r~~or:ble tribal tax. .A copy of the pro.

III. COSCLUSIO!XS

The subject of the unique Ind' t t t .
tentlou recentlv by the United St~atl~s~x s.a USChas been gi ven considerable at.
inG' decisions the 'o ..' . upreme Jourt In a number of far reach..
enjoyed by Indian t~~l~;Sh~s cla,rl~ed con~iderahl,v the Scope of the exemptions
fe(le~'al and state t 'Tlhesenation IndIans and Indian propertv azainst both

c 'axes, e scope of the ex t· . " .",
I'tate taxes than it is for f'edera l taxes F demlPl10l? IS ~lglllficantly greater for
clarifving the ov . ." c, e ~la eglslatlOn has been introduced
significant ben~fit:r~~nr~l~;~~o~;~t~~ao/lel~ldl[ll: ;T~l?es a,nd providing tribes with
the most important unresolved asr ect of era e"',lslatlOn he enacted to clarify
I:-A"islati?n would cnnfi rm the Pl'i'n;~n' nlltht~l::tTnd~~n.t,ax ,.St'~tl,lS The proposed
!'IOn husmesses and would provide that wh ~ I J ~ .•11l~,tl tax'l.tron over reserva­
111vnlved directly with reservation . " erte'lreSPl' a,tlOn husmess ventures are
state taxation. . < resources 11 ia l taxing authority may preempt

. Of course, nothing in this ,proposed lea 1· tion w .
mg in federal court litigation that st "'tIS ~ 101~?OUlc1 prevent ~rlbes from assert-
reservation business unlaWfully interf~l~ '~~~l l~n o~o~~Y fln?lan or .non ..In~ian
to govern themselves where the trIb I . Ie 11,., J 0 1eservation Indians
tion business. II e IaS enactecl a lawful tax on that reserva-
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[In the House of Representatives]

:Mr. ullman introduced the following bill; which was referred to the Committee
on ,VaJ's and "leans

Be it enacted by the Senate anel House of Representatives of tlie United. States
ot America in Congress assembled, 'I'hat this Act may IJe cited as the "Indian
Resource Tax Act of 1976".

FIXDIXGS AND DECL.!.RATIOX OF PURPOSE

SECTION 1 The Congress finds that-
(a ) the governmental status and powers of Indian tribes hasbeen re·,

peatedly recognized and affirmed by the Congress, the executive branch, and
the courts from the earliest days of the Republic, and

(b) notwithstanding such recognition, Indian tribes have heen effectilelY'
prohibited from asserting tribal taxes on businesses owned and operated by
non-Indians located on reservations which are involved directly with reserva..
tion resources, because states have undertaken br oud taxation of reservation
resource development, and

(c) establishing the primary tax jurisdiction of Indian tribes OH'l IPS·,
ervatlon resource development would recognize the unique governllll'lltal
status of Indian tribes, the depletion of treaty reserved Indian trust prop..
erties which often occurs as a result of the development of Indian reS011lces,
the contribution of Indian resources to American economic needs, tlle spe­
cial governmental services provided to reservation Indians by Indian t ribas,
and at the same time recognize the limited responsibilities which the states
have over reservation affairs.

SECTION 2. A new Section, 25 USC. § 481, shall be added to Vol. 25 U.S.c., which
shall provide, "When a tribal tax is imposed with respect to a business owned
in part or in whole by .a non-Indian and the business is df rectlv involved with
development and sale of a resource which is peculiar to the reservation or secured
for the benefit of the Indians, the tribal tax shall preempt any inconsistent state
taxes which might be otherwise applicable." ,
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