






148

(4) Imprisonment for inability to pay" fine.~An indigent member
of the Papago Tribe was jailed for inability to pay a fine imposed on
conviction for theft. Defendant petitioned for writ of habeas corpus
under 25 U.S.C. 1303, arguing that the Supreme Court's decision in
Tate v. Short, 401 U.S. 395 (1971) holding that a person could not be
imprisoned for inability to pay a fine was binding. on tribal court
through the equal protection clause of 25 U.S.C. 1302(8). The court
granted the writ, declaring confinement unlawful but did not expressly
hold that Tate was incorporated in 25 U.S.C. 1303(8).178

(5) Unreasonable search and seizure.-The right of persons to be
secure in their persons, houses, papers, and effects against unreason­
able search and seizure is contained in 25 U.S.C. 1302(2). The leading
case, Loncassion v, Leekity,179 concerns the shooting by a Zuni tribal
police officer of a member of the Pueblo who was attempting to escape
arrest for drunkenness. The member brought an action for damages
under 25 U.S.C. 1302(2) and 25 U.S.C. 1302(8) charging that the
officer was intentionallv or grossly negligent and that the tribe was
negligent in hiring and training the officer. The court held that the
right to be free from excessive injurious force. arbitrarily inflicted,
was among the rights protected under the Indian Civil Rights Act
provisions on due process and unreasonable search and seizure.

Loncassion should also be noted for its finding that damages were
allowable under the Indian Civil Rights Act. even though the statute
makes no provision for them, because courts have the power to adjust
remedies where Federal rights have been invaded. The court rejected
sovereign immunity from suit for the tribe based on the statute and on
finding a waiver in the terms of a contract between the Pueblo and
BIA, whereby the tribe set up a law enforcement program and agreed
to be liable for damages or injury to persons or property, attorney's
fees and liability for damages or injury to persons or property, at­
torney's fees, and liability insurance for suits brought for wrongful
conduct by tribal officers. The court allowed plaintiff's claim for dam­
ages resulting from the Pueblo's negligence in hiring and training its
officers under the agreement with the BIA. Furthermore. the court
applied Bivens v. Si» Umlcnoum. Named Agents/3o to hold the individ­
ual officer liable for violations of 25 U.S.C. 1302 (2).

Loncassion. has far reaching' implications for tribes attcmpinrr to
exercise sovereign powers. ,Vith limited financial resources, tribes
may nevertheless be faced with large damage actions for injuries
caused by tribal employees. The legal cost in defending against suits
of this kind and the cost of insurance could also be prohibitive. Thus,
at the same time Federal policy is encouraging tribes to expand their
areas of responsibilities, the unavailability of financial support is
operating to cut back the expansion. Finally, the effect of individual li
ability on tribal officers will harm recruitment of qualified personnel.
Federal support for training tribal officers is ]imited.

The Indian Civil Rights Act of 1968 has also been used as the basis
for a State court holding that the act did not create power in a tribal
government to issue search warrants. In State v. Railey,l81 a Zuni
tribal court had issued a search warrant. Evidence seized pursuant to

178 In re Pablo. Civ. Xo. 72-99 (D. Ariz, JulJ 21, 1(72).
179 334 F. Supp. 3iO (D. x. ~Iex, 1(71).
180 403 US 3,Q8 (1971),
181 87 X.~L 27'5, 5'32 P2d 204 (1915).
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the warrant was admitted into evidence against the defendant at his
trial in State court and conviction resulted, On appeal, the New Mex­
ico appellate court overturned the conviction and ordered a new trial
on the ground that the evidence was inadmissible in State court, since
the tribe did not have power to issue search warrants. The provision in
the Indian Civil Rights Act 182 prohibiting warrantless searches and
requiring probable cause did not create power in the tribal govern­
ment to issue search warrants. Using a rationale often employed by
Federal courts in interpreting the act, a prohibition against warrant..
less searches and seizures of persons 01' property provision of habeas
corpus for unlawful detention would be meaningless 1£ no power in
the tribal government to issue warrants existed.

Furthermore, the tribe does 'not draw its po,ver to issue warrants
from the Indian Civil Rights Act, but from its tribal sovereizntv.b •

FI:NDIXGS

One: Tribal Justice systems-police and courts-are evolvinz insti-
tutions. b

Two: The design and structure of most existinz tribal justice sys­
tems have been explicitly or implicitly imposed on t~i'bes by the Federal
Government.

Three: There is a significant need for tribal flexibility in the redesizn
and restructuring of these justice institutions. b

Four :The Federal courts, through the Indian Civil Rizhts Act and
28 U.S.C. 1331 (a) have become intimately involved in the

b

functionin 0"

of tribal governments. b

Five. The closer tribal governments come to non-Indian modes of
government in structure and functioning-as opposed to any tradi­
tional systems-s-the closer they are held to American constitutional
standards.

Six: Because of colonial status of many tribal economies the finan-
cial burden must be borne by the Federal Government. '

Seven: Tri~a~ justice ~ystem~ with proper funding are capable of,
and are, providing effective delivery of services to all persons subject
to their jurisdiction. .

RECOJ\DIEXDATIOXS

One: Congress should appropriate significant additicnal moncvs for
the maintenance and development of tribal justice systems. .

(a) Funding should be channeled directly to tribes.
(b) Funding should specifically provide for making tribal courts,

courts of record.
. (c) This funding should provide tribes with the opportunity to re­

VIse C:GstIllg systems III order to develop systems of their own choosinrr,
Two: Congress should provide for development of tribal appellate

court svstcms,
(a) :L~ppellate systems will vary from tribe to tribe and region to

region,
(b) The development of appellate systems will require tribal expeii­

mentation and time.

182 25 U se 1302 (2}
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(c) Congress should, J)J' statu te, recognize such appclla to systems as
court systems separate from State and Federal systems.

Three: Tribal court decisions should be entitled to "full faith and
credit" by State and Federal courts.

Four: ",Vhen tribal appellate systems-v-be they by individual tribes
or multitribal-s-are firmly operative, the Federal court's role in review
of their decisions should be limited exclusively to "writs of habeas
corpus."

VI. FINDINGS AND RECOMMENDATIONS

A. GENERAL

FINDINGS

One: There is throughout all levels of American society substantial
ignorance and much misinformation concerning' the legal-political
status of Indian tribes and the history of the unique relationship be­
tween the United States and Indian tribes.

Two: This ignorance and misinformation, particularly when found
among all levels of government--Federal, State and local-has signifi­
cant negative impact on Indian tribes.

RECOJlUIENDATIONS

One: Congress should require mandatory training concerning In­
dian history, legal status and cultures of all government employees
administering any Federal program or State or local program funded
in whole or in part by Federal funds.

Two: Congress should allocate sufficient resources so that a compre­
hensive program of Indian education for non-Indians can be con­
ducted; such program should include:

(a) An evaluation of the history and civics curricula utilized
by elementary, secondary, higher education institutions.

(b) The identification of gaps and inaccuracies in such curricula.
(0) The provision of model curricula which accurately reflects

Indian history, tribal status and Indian culture.
(151)




