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The Department of Interior’s position on applying equal pro@e.ctlo,n
requirements to enrollment criteria is based on an early Solicitor’s
opinion. which followed passage of the act, In which a provision of
the Jicarilla Apache tribal constitution nlacing more restrictive mem-
bership requirements on illegitimate children than other persons was
considered.® ) .

The Tndian Civil Rights Act was viewed as placing equal protection
restrictions on the tribe’s former complete authority to determine ques-
tions of membership. Denial of rights to illegitimate persons to mem-
bership was considered to be not a rational exercise of governmental
power in the deterrence of illicit conduct and not based on an essential
requirement of the tribe. The opinion then suggests that there would
bhe no equal protection problem were the tribe to establish a rebuttable
presumption that an illegitimate child possessed no more than one-half
the blood auantum shown for his mother or father on the tribal mem-
hership roll. since the Solicitor viewed blood quantum as an essential
requirement of the tribe. ) ) ]

The Interior Department has also applied this “essential require-
ment of membership® standard to void membership provisions for sex
discrimination and residency requirements. The Assistant Secretary
of the Interior, in a letter (February 23,1972), considered several pro-
visions of the constitution and bylaws of the Colusa Indian Commu-
nity in California which governed the adoption into the band of per-
sons of one-half or more Tndian blood related by marriage or descent
to members of the band who had resided in the community for at least
9 vears prior to application for membership. This residency require-
ment was held to be valid and not in violation of 25 U.S.C. Section
1302(8). but another section which excluded an Indian wife of a non-
Indian husband from eligibility into the band was held to be im-
permissible sex discrimination, as was a third section which provided
for loss of membership by a female member who married a nonmem-
ber.
One Federal district court has held that loss of membership by a
Colville woman through marriage to a Canadian Indian was not a
Federal question over which the court had jurisdiction.*

(d) Due process

Strict application of the full panoply of due process safeguards
which have developed under the Constitution creates significant prob-
lems for many tribes for a variety of reasons. First, lack of resources,
both financial and technical makes it impossible for all but the most
affiuent tribes to provide the necessary hearings and notice required
by procedural due process concepts. Second, informality in tribal gov-
ernments is often the rule. Most tribes have not adopted a bureaucratic
mentalitv.2¢® Third, a traditional cultural value makes the good of the
community primary rather than the rights of the individual. In this
context, fairness in the procedures used to reach the communal end
has a different meaning than that usually applied to constitutional due
process guarantees.

Cases charging due process violations have arisen most often with
regard to enrollment or membership and election disputes. At a mini-

138 Op, Dep. Roe. M-36793 76 I.D. 353 (1969).
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145

mum, 25 U.S.C. Scction 1802(8) requires that certain aspects of proce-
dural due process, principally notice and a hearing, must be observed
in granting or denying benefits of tribal membership.*

The right to procedural due process under 25 U.S.C. 1302(8) has
also been upheld where a tribe divided the possessory land holdings of
a member’s father and assigned the land to another member.’®2 In a
case not decided on the merits by the eighth circuit because of failure
to exhaust remedies, the district court found that due process require-
ments of 25 U.S.C. 1802(8) were met where tribal employees, termi-
nated for political activity against the tribal government during work
hours, were given a post-termination hearing. No pretermination hear-
ing was required by due process, the court ruled.*®

Most due process cases have involved election disputes. In Solomon
v. LaRose,* five electees to the Winnebago tribal council challenged
the right of the incumbent tribal council to exclude them from council
seats in violation of the tribal constitution and bylaws and due process
guarantees of 25 U.S.C. 1302(8). The court, in granting a temporary
injunction, stated that : 1%

Due process is more than requiring that a government’s decision be based upon
national evidentiary basis and that certain concomitants of procedural safe-
guards be observed, but entails the overriding notion that government must
operate within the bounds of the instrument which created it.

The danger of the Solomon case is its implicit view that Federal
courts will interpret the governing documents of a tribe according to
Anglo-American standards.!6

In Zuzon v. Rosebud Siouw Tribes" the court dismissed for lack
of jurisdiction an action which challenged on due process and equal
protection grounds a provision of the tribe’s constitution which dis-
qualified any employee of the PIIS or Department of the Interior
from candidacy for tribal council. ¢ The ninth circuit has recently
upheld a tribal 1-year residency requirement for candidates seeking
public office as not in violation of due process or equal protection
guarantees,!6?

Another critical area involving due process guarantees is that of
exclusion from the reservation. When the Indian Civil Rights Act was
passed, it was felt that due process requirements, coupled with the
prohibition of bills of attainder, could create problems for tribal gov-
ernments which sought to exclude persons from the reservation, espe-
cially where there were functionally separate tribal courts.*”® The first
case under the act realized this fear. In Dodge v. Nakair™ the court
overturned the order of a subcommittee of the tribal council excluding
a nonmember attorney from the reservation. In doing so, the court
stated that due process required governmental entities to utilize reason-
able means in seeking to achieve legitimate ends. Banishment was
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found to be a severe remedial device, and nonmembers on the reserva-
tion were found to be entitled to the assurance that they would not be
subject to summary ejection from their homes and place of employ-
ment Decause of the disfavor of a ruling segment of the tribe. One
commentator has avgued that due process requirements in such cases
should be less stringent for tribal members than for nonmembers be-
cause when the traditional interest of the tribe in controlling its mem-
bership and territory is weighed against individual interest, exclusion
means a greater loss of benefit, similar to banishment from one’s
country, to a member than a nonmember, ¥

(e) Property disputes

A leading case in this area is Crow v. Lastern Band of Cherokee In-
diang, Inc., 127 506 F2d 1079 (4th Cir. 1975). A Cherokee tribal
member brought an action charging violation of equal protection and
due process guarantees of 25 U.S.C. 1302(8) by the tribal govern-
ment in dividing her father’s possessory land holding and assigning it
to others. The fourth circuit held that under the JCRA the plaintiff
was entitled to procedural due process incident to the property divi-
sion, as well as an even handed application of tribal customs, tradi-
tion and any formalized rules relative to tribal land. Federal courts,
however, do not have power to go beyond due process to rule on the
merits since there was nothing in JCRA which swept aside Indian
sovereignty over property law. If there were, it would conflict with
the policy of the Indian Reorganization Act. The circuit court ob-
served the district court had not taken into account the communal
nature of Cherokee land ownership and appeared to be applying
Anglo-American real property principles which were incompatible
with the fact that Indian lands gelonged to the tribe or community,
rather than to individuals severally or as tenants in common. Indian
customs and traditions were to be used as guides rather than the
technical rules of common law.

The Orow holding is consistent with ICRA policy favoring tribal
sovereignty and statements by the Ervin subcommittee that the ICRA.
was not intended to apply full equal protection and due process guar-
antees and the attendant dislocations in too quickly subjecting tribal
governments to a sophisticated legal structure.

In Johnson v. Lower Elwvha Tribal Community. 128 484 T.2d 200
(9th Cir. 1973), plaintiff challenged revocation of his land assignment
without meaningful opportunity for a hearing by the tribal council
as a violation of equal protection and due process. While the case was
decided on jurisdictional grounds, Joknson contains a footnote dis-
cussion of the meaning of due process under 25 U.S.C. 1302(8) in
which the court stated that:

There may be some provision of the Indian Civil Rights Act that under some
circumstances may have a modified meaning because of the special historic
%11?;11111@ of particular tribal customs or organization. However, this is not one of
_As support for its position, the court quotes a reaction from the
Ervin subcommittee hearing which says, with certain exceptions, the
same limitations and restraints as those imposed on the U.S. Govern-
ment by the Constitution are to be imposed on tribal governments ex-

"2 Harvard note at 13635-06.
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ercising powers of self-government. The Jo/nson court says this view
supports its finding that the clear intention of the subcommittee was
that due process requirements be interpreted in the same manner as
is applied to the United States or individual States. The court also
noted that the tribal constitutions provide that members may not be
denied rights or guarantees, including due process, enjoyed by citi-
zens under U.S. Constitution.

One court has recognized that tribes have the power of eminent
domain, In Senece Constitutional Rights Organization v. George, 130
348 F. Supp. 51 (D.N.Y. 1972), plaintiff sought to prevent the Seneca
Nation from signing or implementing an agreement with a corpora-
tion which wished to locate a factory in an industrial park to be de-
veloped by the Nation. Among his claims for relief, the plaintiff
charged that the Seneca Nation Jacked the power of eminent domain.
The court held that the Nation had eminent domain power as an in-
herent right of sovereignty except where restrictions were placed on
it by the United States and that 25 U.S.C. 1302(5) was a Congres-
sional recognition of the power of eminent domain.

(f) Oriminal procedures and ordinances

(1) Attorney cases.—It has been held that 25 U.S.C. 1302(6), guar-
anteeing the right to defense counsel in one’s own defense, prohibits
a tribal judge and chief of police from denying an Indian the right
to retain a professional defense attorney in his own defense.!’® Another
court reasoned that professional attorneys were necessary to protect
the habeas corpus power granted by the Indian Civil Rights Act. Such
cases have generally rejected tribal arguments that 25 U.S.C. 1802 (6)
requirements are satisfied by permitting fellow tribesmen to represent
plaintiffs in court.r” These cases illustrate a realized fear of the tribes
at the hearings on the Indian Civil Rights Act: introduction of pro-
fessional attorneys into informal tribal settings and the inequality of
resources where a tribe is too poor to employ professional counsel.

(2) Jury trial—In Low Dog v. Cheyenne River Sioux Tribal
Court,*™ the court struck down a provision of the tribal code which
required a $17 fee and a cash bond 1n order for a defendant to obtain a
jury trial de novo on appeal of a conviction in tribal court. The court
also found that the defendant was entitled to be informed of his right
to appeal and a free jury trial. Furthermore, any sentence following
conviction by jury on appeal could not exceed sentence received in
the Jower court and credit had to be given for pretrial confinement and
confinement pending appeal. In Claw v. Armstrong,’™ a Federal dis-
trict court ordered the tribal preparation of a procedure for granting
jury trials in trial court under the 25 U.S.C. 1302(10) gnarantee of
the right to trial by jury of not less than six persons. The free jury
trial requirement can be serious because of its potential impact on poor
tribes.

(3) Rewocation of probation.—Due process does not require a hear-
ing before a trial court before revocation of suspended sentence for

violation of parole.””
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(4) Imprisonment for inability to pay fine—An indigent member
of the Papago Tribe was jailed for inability to pay a fine imposed on
conviction for theft. Defendant petitioned for writ of habeas corpus
under 25 U.S.C. 1308, arguing that the Supreme Court’s decision in
Tate v. Short, 401 U.S. 395 (1971) holding that a person could not be
imprisoned for inability to pay a fine was binding on tribal court
through the equal protection clause of 25 U.S.C. 1302(8). The court
granted the writ, declaring confinement unlawful but did not expressly
hold that Zate was incorporated in 25 U.S.C. 1303(8).1®

(5) Unreasonable search and seizure—The right of persons to be
secure in their persons, houses, papers, and effects against unreason-
able search and seizure is contained in 23 U.S.C. 1302(2). The leading
case, Loncassion v. Leekity,*™ concerns the shooting by a Zuni tribal
police officer of a member of the Pueblo who was attempting to escape
arrest for drunkenness. The member brought an action for damages
under 25 U.S.C. 1302(2) and 25 U.S.C. 1302(8) charging that the
officer was intentionally or grossly negligent and that the tribe was
negligent in hiring and training the officer. The court held that the
right to be free from excessive injurious force, arbitrarily inflicted,
was among the rights protected under the Indian Civil Rights Act
provisions on due process and unreasonable search and seizure.

Loncassion should also be noted for its finding that damages were
allowable under the Indian Civil Rights Act, even though the statute
makes no provision for them, because courts have the power to adjust
remedies where Federal rights have been invaded. The court rejected
sovereign immunity from suit for the tribe based on the statute and on
finding a waiver in the terms of a contract between the Pueblo and
BIA, whereby the tribe set up a law enforcement program and agreed
to be liable for damages or injury to persons or property, attorney’s
fees and liability for damages or injury to persons or property, at-
torney’s fees, and liability insurance for suits brought for wrongful
conduct by tribal officers. The court allowed plaintiff’s claim for dam-
ages resulting from the Pueblo’s negligence in hiring and training its
officers under the agreement with the BIA. Furthermore. the court
applied Bivens v. Siz Unknown Named Agents,** to hold the individ-
ual officer liable for violations of 25 U.S.C. 1302(2). )

Loncassion has far reaching implications for tiibes attemping to
exercise sovereign powers. VWith limited financial vesources, tribes
may nevertheless be faced with large damage actions for injurles
caused by tribal employees. The legal cost in defending against suits
of this kind and the cost of insurance could also be prohibitive. Thus,
at the same time Federal policy is encouraging tribes to expand their
areas of responsibilities, the unavailability of financial support 1s
operating to cut back the expansion. Finally, the efiect of individual li-
ability on tribal officers will harm recruitment of qualified personnel.
Federal support for training tribal officers is limited. ]

The Indian Civil Rights Act of 1968 has also been used as the basis
for a State court holding that the act did not create power in a tribal
government to issue search warrants. In State v. Railey®* a Zuni
tribal court had issued a search warrant. Evidence seized pursuant to
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the warrant was admitted into cvidence against the defendant at his
trial in State court and conviction resulted. On appeal, the New Mex-
ico appellate court overturned the conviction and ordered a new trial
on the ground that the evidence was inadmissible in State court, since
the tribe did not have power to issue search warrants. The provision in
the Tndian Civil Rights Act **2 prohibiting warrantless searches and
requiring probable cause did not create power in the tribal govern-
ment to issue search warrants. Using a rationale often employed by
Federal courts in interpreting the act, a prohibition against warrant-
less searches and seizures of persons or property provision of habeas
corpus for unlawful detention would be meaningless if no power in
the tribal government to issue warrants existed.

Furthermore, the tribe does not draw its power to issue warrants
from the Indian Civil Rights Act, but from its tribal sovereignty.

Fixpixes

One: Tribal Justice systems—police and courts—are evolving insti-
tutions.

Two: The design and structure of most existing tribal justice sys-
tems have been explicitly or implicitly imposed on tribes by the Federal
Government.

Three: There is a significant need for tribal flexibility in the redesign
and restructuring of these justice institutions.

Four: The Federal courts, through the Indian Civil Rights Act and
28 U.S.C. 1331 (a) have become intimately involved in the functioning
of tribal governments.

Five. The closer tribal governments come to non-Indian modes of
government in structure and functioning—as opposed to any tradi-
tional systems-——the closer they are held to American constitutional
standards.

Six: Because of colonial status of many tribal economies, the finan-
cial burden must be borne by the Federal Government.,

Seven: Tribal justice systems with proper funding are capable of,
and are, providing effective delivery of services to all persons subject
to their jurisdiction.

RECOMAENDATIONS

One: Congress should appropriate significant additional moneys for
the maintenance and development of tribal justice systems.

(@) Funding should be channeled directly to tribes.

(6) Funding should specifically provide for making tribal courts,
courts of record.

(¢) This funding should provide tribes with the opportunity to re-
vise existing systems in order to develop systems of their own choosing.

Two: Congress should provide for development of tribal appellate
court systems.

(@) Appellate systems will vary from tribe to tribe and region to
region.

(0) The development of appellate systems will require tribal experi-
mentation and time.

¥ 235 U S.C 1302(2)

T

-




150

(¢) Congress should, by statute, recognize such appellate systems as
court systems separate from State and Federal systems.

Three: Tribal court decisions should be entitled to “full faith and
credit” by State and Federal courts.

Four: When tribal appellate systems—Dbe they by individual tribes
or multitribal-—are firmly operative, the Federal court’s role in review
of their decisions should be limited exclusively to “writs of habeas
corpus.”

VI. FINDINGS AND RECOMMENDATIONS
A. GENERAL
FINDINGS

One: There is throughout all levels of American society substantial
ignorance and much misinformation concerning the legal-political
status of Indian tribes and the history of the unique relationship be-
tween the United States and Indian tribes.

Two: This ignorance and misinformation, particularly wheén found
among all levels of government—DFederal, State and local—has signifi-
cant negative impact on Indian tribes.

RECOMMENDATIONS

One: Congress should require mandatory training concerning In-
dian history, legal status and cultures of all government employces
administering any Federal program or State or local program funded
in whole or in part by Federal funds.

Two: Congress should allocate sufficient resources so that a compre-
hensive program of Indian education for non-Indians can be con-
ducted ; such program should include :

(@) An evaluation of the history and civies curricula utilized
by elementary, secondary, higher education institutions.

(0) Theidentification of gaps and inaccuracies in such curricula.

(¢) The provision of model curricula which accurately reflects
Indian history, tribal status and Indian culture.

(151)
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