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a district court." Liberal application of the FOIA to Indian records
can be adverse. For example, potential competitors to Indian tribal
enterprises could learn about Indian plans and ideas, while keeping
their own secret, or internal tribal matters can be spread on the record.

Several examples of the way the FOIA provisions have affected
Indians are: a legal services attorney representing persons claiming
eligibility for Colville tribal membership was given access to the
membership roll which contained highly personal data on thousands
of res~rv~tlOn residents, such .as.parental identity, legitimacy of birth,
financial lllformatIOn. and criminal and mental health records; 18 the
I!IA released its files' on a Navajo Reservation gravel mining opera­
tron : 19 an attorney representation contract of the Azua Caliente band
'HtS ordered disclosed to a news service' 20 how'evet the New Mexico
State engineer was refused technical information o~ water resources
on three New Mexico reservations.>' BIA has been construed as an
"agency" for FOIA purposes in all of the above instances and would
appear. to be covered under the definition in 5 U.S.C. § 551(1) : "each
author-ity of the Government of the United States whether or not it is
within or subject t.o review by anot~er agency ..." Thus, it appears
that the presumption III favor of disclosure under the act would in­
clude BIA under this definition.w This, of course, creates a significant
l?roblem where the BIA is acting in its trustee relationship to tribes,
for normally a trustee should not release data detrimental to the bene­
ficiary of the trust.

Courts have ~ome .to ~ontrary results in. answering the question
whether an Indian tribo Itself would be subject to the disclosure re­
q~Irements. I~ .has ?een reported that th~ Interior Department has
tn ken the POSI~I?n that the tnbes are subject to disclosure. The De­
partment's Solicitor has demanded that the Colville Tribe turn over to
him evidence gathered by the tribe for a water risrhts suit in which the
Department had taken a position ady-erse to the t~ibe.23 Ironically, the
trustee IS asking hIS beneficiary to aid the trustee in an action azainst
the Indian interests. b

Since it is questionable that tribal or Government trustee records are
per se outside the act's scope, decisions on disclosure have turned on
whether the particular documents to be disclosed are within a statu­
tory exemption.. The agency relying on an exemption has the heavy
burden of showmg that the exemption applies," and the courts have
narrowly construed these exemptions.>

Detailed requirements of APA rulemaking if made applicable to
Indian tribes would cripph, most reservation oovernments. Tribal
"!l1:ncil:-, may often consist of people with little formal education
living m remote areas and operating under a tradition of oral deci-
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sionmaking. Under present systems and funding, they would find it
virtually impossible to comply with the law or to acqurre the necessary
legal assistance to do so. Outsiders could then challenge these pro-,
cedural requirements and thereby overturn tribal council actions, as
sovereign immnnitv is waived in APA actions."

The National Environmenral Policy Act (NEPA) 27 also has had
a,great effect on the way Federal agencies decide t? implement or ~p­
prove projects in order to .a~hieye the goals ?f environmental quality.
It has engendered much litigation, most of It on the requirementsof
the environmental impact statements which have been stringently in­
terpreted by the cO~lrts: "They m.ust be compl~ed with !o ,t,1,I;s fullest
extent unless there IS a clear conflict of statutoru authority.

Case law has made it clear that NEPA applies to projects con­
structed and funded by the Federal Government as well as projects
simply requiring Fedel'al licensing o~' approval.s" Thus, vir~ually.all
Indian projects would be mcluded. The disadvantages of inclusion
are that a new element IS added to the decisionmaking process, and
the Federal dutv to promote the best interests ofthe tribes may be sub­
jugated to the competing interests of. the general population-s-a clear
conflict of interest. The will of the rribe can be thwarted in ItS efforts
at self-determination in use of its resources. Also, outsiders can use
the act to veto Indian projects. .

Inoreasinz the obstacles to self-determination, the act also requires
preparationb of the environmental impact statement 30 which !llust be
sufficient to pass judicial scrutiny. This statement takes a considerable
amount of time and monev. In addition, the courts have sometimes
required "programmatic" impact statements-in w}lich a single pr.oject
statement must be intszrated and approved within an entire regional
DIan. Indian tribes can'be caught between the regional plan and those
who oppose comprehensive development. For ~xa;mple, in Sierra Olub
v. Morton 31 the court held that a programmatIc Impact statement for
the northern Gre:l1t Plains was required before further Federal action
could be taken on coal development since the Government had treated
the individual permits and approvals as part of an overall develop­
ment by preparing regional reports, studies arid task forces. The Crow
Tribe was caurrht between white ranchers and environrnentalists and
Government a~d industry. The Crow Tribe had negotiated favorable
coal leases and additiomll Federal approval was required by regula­
tions before mining could begin. The Crow Tribe, along with the
Government, lost.

APPLICABILITY TO INDIANS OF FEDERAL STATUTES DELEGATING AUTHORITY

TO THE S'l'ATES

Congress has begun in recent years to share enforcement authorit.y
with the States Oil regulatory statutes. For example, the Clean Au'
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