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self-government See, C{)., WilliulJls v. Lee, 358 u.s. 217 (HJ5!.J) ; Fi.~her v, District
Oourt, -_. U.S, --, 96 S.Ct. 943 (1970).
C. TailJation by Indian Tribes

Ample authority exists for tribes to impose taxes on Indians and non-Indians
with their reservations.. Iron Crow V. O,qlala Sioux Tribe, 231 F.2d 80 (Sth Cir,
1956) ; Bueter v.. Wright, 135 F 9'17 (8th Cir. 1(05), appeal dismissed, 203 US.
599 (1906) ; Morris v. Hitolicoclc, 21 App. D.C. 556 (1903), afj'd, 194 U.S. 38'1
(1904). Even though such authority has existed for years, tribes are just now
beginning to realize the need to impose tribal taxes over reservation ventures
in order to support increasing tribal governmental activity.

However, the assertion of tribal taxation alone will not assist tribes in expand­
ing their governmental revenues. A second step is necessary to allow tribal
governments to realize a full and fair share of reservation income. That second
step is to eliminate double taxation by ousting state taxing authority. The
value of tribal taxation is significantly diminished if state taxation is not at
the same time prevented, for it is clearly not in the interest of Indian tribes
to have Indian and non-Indian businesses on their reservations subjected to both
state and tribal taxation.. Such a result will inevitably deter non-Indian financial
and management involvement which is badly needed on many reservations.

Establishing the primary tax authority of Indian tribes could be achieved
through litigation which demonstrates that the state tax creates an unacceptable
double tax burden on reservation taxpayers and hence significantly interferes
with the primary right of reservation Indians to govern themselves. However,
a preferred approach would be for Congress to enact a bill confirming the pri­
mary taxing authority of Indian tribes over reservation business ventures.. Such
a bill is proposed in Part II of this paper.

The main legal restraint on tribal taxation is found in the general limitations
on tribal governmental action imposed by the Indian Civil Rights Act, 25 U.S.C.
§ 1301, et seq. At least two separate problems exist: First is whether the equal
protection provisions in the Indian Civil Rights Act require that any tribal tax
be applied indiscriminately as between Indians and non-Indians. Second is
whether a tribally imposed tax on non-Indians who have no power to vote and
influence tribal government policies violates the right of non-Indians to due
process under law. The equal protection problems can be avoided by utilizing
tribal taxes which although authorizing taxes over Indians and non-Indians are
so designed that the impact on less affluent Indian taxpayers is minimized.
This can be achieved by imposing exemptions which would affect the level of
taxation or by authorizing credits for tribal members in furtherance of tribal
governmental policies benefiting tribal members.

The second concern, namely potential due process problems raised by the
inability of non-Indians to participate directly in formulating tribal govern­
mental decisions, can be ameliorated in part by establishing- a governmental
agency such as a tax commission which could include non-Indians as members
or which could implement tribal council taxing authorizations through a proce­
dure for rulemaklna which would allow public comment and input from both
Indians and non-Indians alike.

II. CLARIFYING THE TAX STATUS OF INnIANS THROUGH CONGRESSIONAL LEGISLATION

Because nearly all of the law determining the scope of federal and state taxing
authoritv oyer Indians and Indian reservations has been developed hv court de­
cisions, there are necessarily certain aspects of the tax status of Indians which
could he clarified by conaressional lpgislation, Such legislation could I'f'ly on til('
existing patterns of la w for its foundation and could provide the tribes. the United
States, and the states a degree of certainty and predictability which has not here­
tofore existed

The first need for clarification deals with the status of Indian tribes as govern­
mental units under federal tax law.. This problem is well on its way to being
corrected·-the result of two bills presonrlv before Concress. The Tnilian Tribal
Government Tax Status Act (1'. 26fH. HE. 16058, 94th Conz, 1st Sess. 19i5)
attempts to provlde Indian trihes with the same privile.g-es granted generally to
stllte and local goyprnment". Thus. the Act would exclude from federal taxation
interest on bonds issued hy Indian trilwR, would allO\, a dedudion agninst fpdpral
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il!<;ouW fax .liability for tuxes paid to llll Iudlu n t.rlhe, would a.utho rizo estate and
g\ft d,t'duc,tlOns for.gifts. to lnfliun, tribe", ~ll<l would provide tribal enterprises
\\ 1th eel tam exempttons from gasoline and fuel excise taxes already granted state­
and local governments.

~~ny ~ttempted legtslation designed to create an across..the-board exemption
for, In?~3;ns ~nd/or Ind~an property f~'om federal income taxation may well be
ullleu!lst,l~. 'The exemption would be fundamentally inconsistent with the often
hell! positton of the United States Supreme Court that federal taxes apply to!
I ndians m the absence of some specific statutory exemption. However even in
the, absence of such a broad exemption, the enactment of the India~ Tribal
Go~ernment.Tax Status Act would provide significant benefits to reservation
~;lcllU:IS for It would s,trengthen th.e, a bili t,y of tribes to. undertake additional
,.,?' eln~lental programs and to particlpata 111 new proprietary activities without
dlsturblng their exempt tax status.

Perhaps ~he greatest need for clarification of the tax status of Indians which
can be. achieved through congressional legislation, is in the scope of st~te tax
~uthol'lty over reservation ventures which include both Indian and non-India~
Interests, On one ha~d, ConFess cannot be expected to enact legislation which
would grant reservation Indians the power to sell at wholesale or retail free of
state taxation products normally manufactured and sold off the reservation Th'
of co.urse seems to be the ~uling in Moe v, Salish and Kootenas Tribes .. On t~~
o,tller hand, where the subject of the venture is peculiar to the Indian reserva­
tion, such as the development of minerals timber commercial fish and oth
resources peculiarly associated with the r~servati~n Congress wouid b e~
~l:'o~'e .sympathetie to ~nacting legislation granting the'Indian tribes prim:r~~~I'­
l~dlctlOn to Impose tribal taxes over such activities. Such legislation would J 1'0­
vtlde that an auth0.rized tribal tax imposed on a business venture would pree~ t
s ate taxes otherWIse applicable. p

This legislation would be in line with the current state of the Ia . I' h
ges~s that state laws, including tax laws, may not be authortz d w W.llC sug-
;"l~~~a~~eo~g~tr~~ervati,ont:Vhelred~heir application would Signifi~an~l~a~~~~l~~:~

" reset va IOn n ians to govern themselves Since the 1'0 os d
~~glsla~l.on woul? b~ limited to. business ventures tied peculiarly to res~ur%es ~f

.e l~ l~n {ese~,vatlOn, th~,leglSlati?n could not be open to the criticism that it
\\OU crea e a tax haven for Jndluns. Moreover to the extent th
Er:seftl[hhav~ no taxing authority over that portio~ of a ve~ture Wh~Jht~er~t:i~:

i~~\11~~~O~~!~;!~~2!;::~i;~:~~:~{:11~~?:E:~;~~:t1~;
porarv exemption from the other:rse a iic offelln~ business ventures a tern­
posed tax enactment is attached to this r~~or:ble tribal tax. .A copy of the pro.

III. COSCLUSIO!XS

The subject of the unique Ind' t t t .
tentlou recentlv by the United St~atl~s~x s.a USChas been gi ven considerable at.
inG' decisions the 'o ..' . upreme Jourt In a number of far reach..
enjoyed by Indian t~~l~;Sh~s cla,rl~ed con~iderahl,v the Scope of the exemptions
fe(le~'al and state t 'Tlhesenation IndIans and Indian propertv azainst both

c 'axes, e scope of the ex t· . " .",
I'tate taxes than it is for f'edera l taxes F demlPl10l? IS ~lglllficantly greater for
clarifving the ov . ." c, e ~la eglslatlOn has been introduced
significant ben~fit:r~~nr~l~;~~o~;~t~~ao/lel~ldl[ll: ;T~l?es a,nd providing tribes with
the most important unresolved asr ect of era e"',lslatlOn he enacted to clarify
I:-A"islati?n would cnnfi rm the Pl'i'n;~n' nlltht~l::tTnd~~n.t,ax ,.St'~tl,lS The proposed
!'IOn husmesses and would provide that wh ~ I J ~ .•11l~,tl tax'l.tron over reserva­
111vnlved directly with reservation . " erte'lreSPl' a,tlOn husmess ventures are
state taxation. . < resources 11 ia l taxing authority may preempt

. Of course, nothing in this ,proposed lea 1· tion w .
mg in federal court litigation that st "'tIS ~ 101~?OUlc1 prevent ~rlbes from assert-
reservation business unlaWfully interf~l~ '~~~l l~n o~o~~Y fln?lan or .non ..In~ian
to govern themselves where the trIb I . Ie 11,., J 0 1eservation Indians
tion business. II e IaS enactecl a lawful tax on that reserva-
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[In the House of Representatives]

:Mr. ullman introduced the following bill; which was referred to the Committee
on ,VaJ's and "leans

Be it enacted by the Senate anel House of Representatives of tlie United. States
ot America in Congress assembled, 'I'hat this Act may IJe cited as the "Indian
Resource Tax Act of 1976".

FIXDIXGS AND DECL.!.RATIOX OF PURPOSE

SECTION 1 The Congress finds that-
(a ) the governmental status and powers of Indian tribes hasbeen re·,

peatedly recognized and affirmed by the Congress, the executive branch, and
the courts from the earliest days of the Republic, and

(b) notwithstanding such recognition, Indian tribes have heen effectilelY'
prohibited from asserting tribal taxes on businesses owned and operated by
non-Indians located on reservations which are involved directly with reserva..
tion resources, because states have undertaken br oud taxation of reservation
resource development, and

(c) establishing the primary tax jurisdiction of Indian tribes OH'l IPS·,
ervatlon resource development would recognize the unique governllll'lltal
status of Indian tribes, the depletion of treaty reserved Indian trust prop..
erties which often occurs as a result of the development of Indian reS011lces,
the contribution of Indian resources to American economic needs, tlle spe­
cial governmental services provided to reservation Indians by Indian t ribas,
and at the same time recognize the limited responsibilities which the states
have over reservation affairs.

SECTION 2. A new Section, 25 USC. § 481, shall be added to Vol. 25 U.S.c., which
shall provide, "When a tribal tax is imposed with respect to a business owned
in part or in whole by .a non-Indian and the business is df rectlv involved with
development and sale of a resource which is peculiar to the reservation or secured
for the benefit of the Indians, the tribal tax shall preempt any inconsistent state
taxes which might be otherwise applicable." ,
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